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BOYD  V,  BISCHOFFSHEIM.  c.a. 

1894 

[1894    B.  729.]   

Oct.  24,  25. 

Practice — Appeal — Order  of  Single  Judge  of  Court  of  Appeal  —  Judicature  "~— 
Act,  1873  (36  &  37  Vict.  c.  66),  s.  52— Supreme  Court  of  Judicature 
(Procedure)  Act,  1894  (57  &  58  Vict.  c.  16),  s.  1,  suh-s.  1  (h). 

A  motion  to  discharge  or  vary  an  order  of  a  single  Judge  of  the  Court 
of  Appeal,  under  the  52nd  section  of  the  Judicature  Act,  1873,  is  not  an 
appeal  within  the  meaning  of  the  1st  section  of  the  Supreme  Court  of 
Judicature  (Procedure)  Act,  1894,  and  may  be  made  without  leave  of  the 
Judge  or  of  the  Court  of  Appeal. 

The  action  in  this  case  was  dismissed  with  costs  by  Mr.  Justice 
North  in  July,  1894,  as  being  frivolous  and  vexatious.  The 
Plaintiff  appealed  from  this  judgment.  The  Defendants,  on  the 
16th  of  October,  applied  to  the  Lord  Chief  Justice,  Lord  Russell, 
sitting  in  the  Vacation  as  a  J udge  of  the  Court  of  Appeal,  for  an 
order  that  the  Plaintiff  might  give  security  for  the  costs  of  the 
appeal,  and  that  the  appeal  might  be  postponed  till  security  was 
given. 

His  Lordship  ordered  the  Plaintiff  to  give  security  to  the 
amount  of  £100  to  each  of  the  Defendants,  but  declined  to  order 
the  appeal  to  be  postponed  till  such  security  was  given. 

The  Plaintiff  now  moved  to  discharge  the  order  of  the  Lord 
Vol.  I.  1895.  B  1 
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BlSCHOFF- 
SHEIM. 


Chief  Justice,  and  the  Defendants  also  moved  to  vary  it  by 
directing  the  appeal  to  be  postponed  till  security  had  been 
given. 

The  order  was  made  under  sect.  52  of  the  Judicature  Aetj. 
1873  (1). 

By  the  Supreme  Court  of  Judicature  (Procedure)  Act,  1894 
(57  &  58  Vict.  c.  16),  s.  1,  sub-s.  1  (h),  it  is  enacted  that  no  appeal 
shall  lie  without  the  leave  of  the  Judge  or  of  the  Court  of  Appeal 
from  any  interlocutory  order  or  interlocutory  judgment  made 
or  given  by  a  Judge,  except  in  certain  cases  therein  specified^ 
none  of  which  included  the  present  case.  No  leave  was  obtained 
to  make  the  present  application. 

Turrell,  for  the  Plaintiff. 

Cozens-Hardify  Q.C.,  and  Gregson,  for  the  Defendant  E, 
McDermott, 


A,  Young,  for  the  Defendant  E.  McDermott, 
Pollard,  for  the  Defendant  BischoffsJieim. 

LiNDLEY,  L.J.,  said  that  he  was  of  opinion  that  a  motion  to 
discharge  or  vary  the  order  of  the  Lord  Chief  Justice  sitting  as 
a  single  Judge  of  the  Court  of  Appeal  was  not  an  appeal  within 
the  meaning  of  sect.  1  of  the  Supreme  Court  of  Judicature 
(Procedure)  Act,  1894,  and  did  not  require  the  leave  of  the  Judge 
or  of  the  Court  of  Appeal.  In  the  present  case  the  Plaintiff's 
motion  must  be  refused,  and  the  motion  of  the  Defendants  must 
be  allowed.  The  appeal  would,  therefore,  be  stayed  till  the 
security  was  given. 


(1)  36  &  37  Vict.  c.  66,  s.  52 :  "  In 
any  cause  or  matter  pending  before 
the  Court  of  Appeal  any  direction 
incidental  thereto,  not  involving  the 
decision  of  the  appeal,  may  be  given 
by  a  single  Judge  of  the  Court  of 
Appeal;  and  a  single  Judge  of  the 
Court  of  Appeal  may  at  any  time 


during  Vacation  make  an  interim  order 
to  prevent  prejudice  to  the  claims  of 
any  parties  pending  an  appeal  as  he 
may  think  fit ;  but  every  such  order 
made  by  a  single  Judge  may  be  dis- 
charged or  varied  by  the  Court  of 
Appeal  or  a  Divisional  Court  thereof." 
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A.  L.  Smith,  L.  J.,  said  that  he  was  of  the  same  opinion.  The  C.  A. 
recent  Act  was  not  intended  to  affect  nor  had  it  affected  the  1894 
special  enactment  of  sect.  52  of  the  Judicature  Ad,  1873.  Boyd 


Solicitors  :  W.  C,  Goiilding ;  Hores  &  Pattisson ;  J.  Holmes  & 
Son  ;  Freshjields  &  Williams. 

M.  W. 


V. 

BlSCHOFF- 
SHEIM. 


In  re  GENERAL  PHOSPHATE  CORPORATION. 

[0096  of  1893.] 

In  re  NORTHERN  TRANSVAAL  GOLD  MINING 
COMPANY. 

[0186  of  1892.] 

In  re  DELHI  STEAMSHIP  COMPANY. 
[0073  of  1893.] 

Company —  Winding-up  —  Puhlic  Examination — Further  Report  of  Official 
Receiver — Allegation  as  to  Fraud — Statement  hased  on  Information  and 
Belief — Statement  of  Opinion — Companies  (^Winding-up)  Act,  1890  (53(fc  54 
Vict.  c.  63),  s.  8,  suh-ss.  2,  3. 

Held,  by  Vaughan  Williams,  J.,  that  sub-sect.  2  of  sect.  8  of  the  Com- 
panies (Winding-up)  Act,  1890,  when  it  speaks  of  the  further  report  of 
the  Official  Keceiver  stating  whether  in  his  opinion  any  fraud  has  been 
committed,  cannot  mean  more  than  that  the  Official  Keceiver  shall  state 
that,  on  the  information  before  him,  uncontradicted  and  unexplained,  he 
is  of  opinion  that  a  prima  facie  case  is  made  of  fraud  having  been  com- 
mitted by  some  person — not  defining  which  person — falling  within  the 
description  of  persons  mentioned  in  the  sub-section,  and  that  he  believes 
such  information  to  be  true. 

Whether  such  an  expression  of  opinion  is  or  is  not  a  condition  pre- 
cedent to  obtaining  an  order  for  public  examination,  it  is  a  convenient 
practice  which  the  Court  will  in  general  require  to  be  followed  before  it 
makes  such  an  order. 

Held,  by  the  Court  of  Appeal,  that  the  Court  has  no  jurisdiction  under 
sect.  8  to  direct  a  public  examination,  unless  the  Official  Keceiver  either 
states  expressly  in  his  further  report  that  in  his  opinion  some  fraud  such 
as  is  mentioned  in  sect.  8,  sub-sect.  2,  has  been  committed,  or  the  facts 
which  are  stated  in  the  report  shew  clearly  that  in  his  opinion  such  a  fraud 
has  been  committed. 

If  the  report  merely  suggests  or  gives  rise  to  a  suspicion  of  fraud,  this 

^2  1 


C,A. 

1894 

VAUGHAN 
WILLIAMS, 
J. 

April  25. 

C.  A. 
Oct.  31. 
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C.  A.  is  not  enough  to  give  the  Court  jurisdiction  to  direct  a  public  examina- 

1894 

In  re  Trust  and  Investment  Corporation  of  South  Africa  (1),  In  re 

In  re  Laxon  &  Co.  (2),  and  In  re  Birhdale  Steam  Laundni  and  Carpet  Beatinq 

General  ^  /o\  j-         j  j  r  j 

Phosphate  Company  (3)  discussed. 

OOEPORATION.  _ 

UeDEKS  were  made  by  the  High  Court  of  Justice  for  the 
Tkak^Tal  ^^^^^'^^  General  Phosphate  Corporation,  Limited,  the 

Gold  Mining  Northern  Transvaal  Gold  Mining  Company,  Limited,  and  the 

  '   Delhi  Steamship  Company,  Limited. 

In  each  case  the  Official  Eeceiver  had  made  a  further  report 
Obipany^  to  the  Court  with  reference  to  the  company's  affairs,  purporting 

  to  be  made  in  pursuance  of  sect.  8,  sub-sect.  2,  of  the  Companies 

{Winding-up)  Act,  1890  (4),  and  suggesting  that  certain  persons 
therein  named  should  be  publicly  examined. 

The  Official  Eeceiver  did  not,  however,  in  any  of  his  reports 
state  in  terms  that  "  in  his  opinion  any  fraud  "  had  "  been  com- 
mitted by  any  person,"  and  some  of  the  statements  in  the  report 
were  based  only  on  the  information  and  belief  of  the  Official 
Eeceiver. 

The  Official  Eeceiver  having  applied  in  Chambers  to  Mr. 
Justice  Vaiighan  Williams  to  consider  the  reports  and  to  direct 


(1)  [1892]  3  Ch.  332. 

(2)  [1893]  1  Ch.  210. 

(3)  [1893]  2  Q.  B.  386. 

(4)  By  sect.  8  :  "  (1)  Where  the 
Court  has  made  an  order  for  winding 
up  a  company,  the  OflScial  Eeceiver 
shall,  as  soon  as  practicable  after 
receipt  of  the  statement  of  the  com- 
pany's affairs,  submit  a  preliminary 
report  to  the  Court"  (inter  alia) 
"(c)  whether  in  his  opinion  further 
inquiry  is  desirable  as  to  any  matter 
relating  to  the  promotion,  formation, 
or  failure  of  the  company,  or  the  con- 
duct of  the  business  thereof.  (2.)  The 
Official  Eeceiver  may  also,  if  he  thinks 
fit,  make  a  further  report,  or  further 
reports,  stating  the  manner  in  which 
the  company  was  formed  and  whether 
in  his  opinion  any  fraud  has  been 
committed  by  any  person  in  the  pro- 


motion or  formation  of  the  company 
or  by  any  director  or  other  officer  of 
the  company  in  relation  to  the  com- 
pany since  the  formation  thereof,  and 
any  other  matters  which  in  his  opinion 
it  is  desirable  to  bring  to  the  notice  of 
the  Court.  (3.)  The  Court  may,  after 
consideration  of  any  such  report,  direct 
that  any  person  who  has  taken  any 
part  in  the  promotion  or  formation 
of  the  company,  or  has  been  a  director 
or  officer  of  the  company,  shall  attend 
before  the  Court  on  a  day  appointed 
by  the  Court  for  that  purpose,  and  be 
publicly  examined  as  to  the  promotion 
or  formation  of  the  company,  or  as  to 
the  conduct  of  the  business  of  the 
company,  or  as  to  his  conduct  and 
dealings  as  director  or  officer  of  the 
company." 
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certain  persons  therein  named  to  attend  to  be  publicly  examined,      C.  A. 

his  Lordship,  after  considering  the  reports,  took  time  to  con-  I89i 

sider  his  decision  thereon,  which,  on  the  25th  of  April,  1894,  .^.^ 

was  stated  by  him  in  Court,  as  set  out  below.  Phosp^hate 

Corporation. 

1894.  April  25.    Vaughan  Williams,  J. : — 

0  li  T  M  JE 

The  question  I  have  to  decide,  before  I  can  make  the  order  for  Transvaal 
examination  asked  for  in  these  cases,  is  whether  or  not  the  state-  ^  o^oMPANif  ^ 
ment  in  terms  by  the  Official  Eeceiver  in  his  report  of  his  p-^ 
opinion  that  "  a  fraud  has  been  committed  "  by  some  person  of  Delhi 
the  class  mentioned  in  sub-sect.  2  of  sect.  8  of  the  Companies  (jompany. 
{Winding-ujp)  Act,  1890,  in  the  promotion  or  formation  of  the 
company,  or  in  relation  to  the  company  since  the  formation 
thereof,  is  either  a  condition  precedent  to  the  jurisdiction  to 
make  the  order  for  examination,  or  a  condition,  the  presence  of 
which  the  Court  ought  to  require  before  making  such  an  order, 
and  what  constitutes  the  expression  of  such  an  opinion  ? 

This  question  has  been  before  the  Court  of  Appeal,  and  was 
argued  by  counsel  in  In  re  Trust  and  Investment  Corporation  of 
South  Africa  (1).  The  report  of  the  Official  Keceiver  in  that 
case  did  not  state  in  terms  the  opinion  of  the  Official  Keceiver 
that  fraud  had  been  committed,  but  the  Court  nevertheless 
ordered  a  public  examination.  The  judgment  of  the  Court, 
however,  was  only  given  on  an  ex  parte  appeal,  and  was  in 
terms  only  directed  to  the  question  whether  the  order  for  ex- 
amination could  be  made  on  an  ex  parte  application,  and  whether 
the  report  need  indicate  fraud  on  the  part  of  the  person  ordered 
to  be  examined.  Since,  and  in  consequence  of  this  decision, 
I  have  always  thought  it  right  to  make  orders  if  the  report  of 
the  Official  Keceiver  disclosed  a  prima  facie  case  of  fraud,  even 
though  the  report  did  not  express  in  terms  the  opinion  that 
fraud  had  been  committed ;  and  I  have  treated  the  report  and 
application  of  the  Official  Keceiver  as  a  sufficient  indication  of 
the  opinion  of  the  Official  Keceiver.  It  seems,  however,  from 
observations  of  members  of  the  Court  of  Appeal  pending  the 
argument  in  a  recent  case  of  the  New  Zealand  Loan  and  Mercantile 
Agency  Company,  Limited,  that  the  Court,  without  expressly 
(1)  [1892]  3  Ch.  332. 
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departing  from  the  decision  in  In  re  Trust  and  Investment  CoV' 
jporation  of  South  Africa  (1),  and  without  saying  that  an  expression 
in  terms  of  an  opinion  by  the  OlBficial  Eeceiver  that  fraud  has 
been  committed  was  a  condition  of  the  jurisdiction  of  the  Court 
to  order  a  public  examination,  indicated  a  view  that  it  was 
desirable  that  the  Official  Eeceiver  should  express  in  terms  the 
opinion  referred  to  in  sub-sect.  2  of  sect.  8.  I,  therefore,  have 
now  to  consider  how  far  I  ought  to  require  the  expression  in 
terms  of  such  an  opinion,  and  what  the  nature  of  the  opinion  thus 
to  be  expressed  is. 

Now,  the  object  of  the  examination  is  manifestly  to  ascertain 
whether  such  fraud  has  been  committed.  It  is  obvious,  there- 
fore, that  one  should  not  read  the  section  so  as  to  make  the 
conclusion  in  fact  that  such  a  fraud  has  been  committed  a  con- 
dition precedent  to  the  order  for  examination.  The  utmost  that 
the  section  can  mean  is  that  the  Official  Eeceiver  should  state 
that,  on  the  information  before  him,  uncontradicted  and  un- 
explained, he  is  of  opinion  that  a  prima  facie  case  is  made  of 
fraud  having  been  committed,  and  that  he  believes  such  informa- 
tion to  be  true.  To  give,  however,  to  the  words  state  "  whether 
in  his  opinion  any  fraud  has  been  committed,"  this  meaning  is 
no  small  departure  from  the  literal  meaning  of  the  words ;  for  to 
state  an  opinion  that  there  is  a  prima  facie  case  that  a  fraud  has 
been  committed  is  manifestly  not  the  same  thing  as  to  express 
an  opinion  that  fraud  has  been  committed.  Some  light  is  thrown 
on  the  meaning  of  the  words  by  previous  legislation,  for  the 
opinion  of  the  Official  Eeceiver  embodied  in  his  report  seems  to 
be  made  evidence  by  rule  333  of  the  Bankruptcy  Eules  of  1886, 
and  the  object  of  the  Legislature  generally  would  seem  to  be  to 
enable  the  Official  Eeceiver  to  bring  before  the  Court  matters 
as  to  which  he  has  no  personal  knowledge,  and  can  only  be 
speaking  from  information  and  belief.  Thus,  by  the  16th  section 
of  the  Debtors  Act,  1869,  it  is  enacted  that,  "  Where  a  trustee  in 
any  bankruptcy  reports  to  any  Court  exercising  jurisdiction  in 
bankruptcy  that  in  his  opinion  a  bankrupt  has  been  guilty  of  any 
offence  under  this  Act,  or  where  the  Court  is  satisfied  upon  the 
representation  of  any  creditor  or  member  of  the  committee  of 
(1)  [1892]  3  Ch.  332. 
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inspection  that  there  is  ground  to  believe  that  the  bankrupt  has 
been  guilty  of  any  offence  under  this  Act,  the  Court  shall,  if  it 
a,ppears  to  the  Court  that  there  is  a  reasonable  probability  that 
the  bankrupt  may  be  convicted,  order  the  trustee  to  prosecute 
the  bankrupt  for  such  offence."  Now,  in  this  section  it  is 
impossible  to  suppose  that  it  was  intended  that  more  should 
be  required  of  the  trustee  (whose  duties  in  this  respect  are  now 
performed  also  by  the  Official  Keceiver),  as  the  condition  of  an 
order  to  prosecute,  than  is  required  of  a  creditor  making  a  repre- 
sentation to  the  Court.  It  is  plain  that,  in  either  case,  the  facts 
must  be  stated,  because  the  Court  is  only  to  order  the  prosecution 
if  it  appears  to  the  Court  that  there  is  a  reasonable  probability 
that  the  bankrupt  may  be  convicted — a  matter  of  which  the 
Court  cannot  judge  unless  the  facts  upon  which  the  application 
is  based  are  before  it.  Why,  then,  does  the  section  require  that 
the  trustee  or  Official  Eeceiver  should  report  that  in  his  opinion 
a  bankrupt  has  been  guilty  of  an  offence  under  the  Debtors  Act  ? 
It  seems  to  be  because  the  Official  Eeceiver  is  entitled  to  bring 
before  the  Court  matters  based  on  information  and  belief,  in 
which  case  it  is  only  reasonable  that  the  expression  of  his  belief 
in  a  jprimd  facie  case  of  fraud  should  be  made  a  condition  of  his 
obtaining  an  order  for  public  examination. 

It  seems  to  me  that  sect.  8  of  the  Companies  ( Winding-up)  Act, 
1890,  in  the  same  way  intends  that  the  Official  Eeceiver  should 
report  matters  of  information  and  belief,  but  that  when  doing  so 
he  should  pledge  himself  that  such  matters  in  his  opinion  con- 
stitute fraud  by  some  person — not  defining  which  person — falling 
within  the  description  of  persons  mentioned  in  sub-sect.  2  of  that 
section.  I  do  not  say  that  the  expression  of  this  opinion  is  a 
condition  precedent,  but  I  do  say  that  it  is  convenient  in  prac- 
tice that  the  opinion  of  the  Official  Eeceiver  should  be  so 
expressed.  The  opinion  so  to  be  expressed,  in  my  judgment, 
however,  as  I  have  already  said,  is  merely  an  opinion  of  the 
Official  Eeceiver  that  the  facts  of  which  he  has  knowledge,  or 
information  which  he  believes  to  be  true,  and  which  he  sets  forth 
in  his  report,  constitute  a  prima  facie  case  that  fraud  has  been 
committed  in  the  promotion  or  formation  of  the  company,  or  in 
relation  to  the  company  since  the  formation  thereof.  Unless, 
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0.  A.      therefore,  the  Official  Eeceiver  is  prepared  to  make  this  or  an 

1894       equivalent  statement,  I  do  not  think  that  I  ought  to  make  an 

In  re      order.    If  he  is  willing  to  add  this  statement  to  each  report,  I 

Phosphate  ^^^^^         make  the  order  in  each  case  for  the  public  examina- 

CoKPOKATioN.  tion ;  but  in  the  case  of  the  General  Phosphate  Corporation  it 

In  re      will,  in  the  first  instance,  be  limited  to  two  of  the  persons  named 

Transvaal  m  the  report. 
Gold  Mining  jr.  E. 

Company.  .  

In  re 

Delhi        The  order  drawn  up  in  the  case  of  the  General  Phosphate  Cor- 
Steamship  ^ 

Company,  foration  was  as  lollows : — 

The  Official  Receiver  not  being  willing  to  state  whether  in  his  opinion  any 
fraud  has  been  committed  by  any  person  in  the  promotion  or  formation  or  la 
relation  to  the  said  company,  or  that  the  facts  set  forth  in  his  reports  constitute 
a  prima  facie  case  that  such  fraud  has  been  committed,  the  Judge  doth  not 
think  fit  to  make  any  order  upon  the  application. 

A.  The  Official  Eeceiver  appealed  ex  parte  against  the  order  in 
the  case  of  the  General  Phosphate  Corporation.  The  appeal  was 
heard  on  the  31st  of  October,  1894. 

Sir  B.  T.  Beidy  A.-G.,  and  Ingle  Joyce,  for  the  Official  Eeceiver:— 

This  Court  has  held  that  an  order  under  sub-sect.  3  of  sect.  8, 
for  the  public  examination  of  promoters,  directors,  or  officers  of  a 
company  which  has  been  ordered  to  be  wound  up  cannot  be  made 
unless  either  the  Official  Eeceiver  in  his  further  report  under 
sub-sect.  2  states  expressly  that  fraud  of  the  nature  specified  in 
that  sub-section  has  been  committed,  or  the  facts  which  are  stated 
in  his  further  report  shew  plainly  that  in  his  opinion  such  a 
fraud  has  been  committed :  In  re  Great  Kruger  Gold  Mining 
Company  (1) ;  In  re  Trust  and  Investment  Corporation  of  South 
Africa  (2).  In  In  re  Laxon  &  Co,  (3),  Mr.  Justice  Vaughan. 
Williams  interpreted  those  decisions  as  meaning  that  it  would 
be  sufficient  if  the  report  suggested  that  a  fraud  had  been  com- 
mitted. This  view  was  afterwards  adopted  by  a  divisional  Court 
in  In  re  Birhdale  Steam  Laundry  and  Carpet  Beating  Company  (4). 
In  the  present  case  the  further  report  of  the  Official  Eeceiver 

(1)  [1892]  3  Ch.  307.  (3)  [1893]  1  Ch.  210. 

(2)  Ibid.  332.  (4)  [1893]  2  Q.  B.  386. 
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contains  no  express  statement  that  in  his  opinion  fraud  has  been      C.  A. 
committed,  and  it  may  be  difficult  to  argue  that  the  facts  which  1894 
he  states  shew  plainly  that  such  is  his  opinion  ;  but  the  report      in  re 
contains  elements  of  suspicion  which  amount  to  a    suggestion  PnosraATE 
of  fraud,  and  the  Official  Receiver  says  that  in  his  opinion  it  is  ^^'orpor^tion. 
desirable  that  a  public  examination  should  be  held  of  the  persons      in  re 

whose  names  he  mentions.  Transvaal 

GrOLD  Mining 

-r  Company. 

LiNDLEY,  L.J. : —   

,  In  re 

In  my  opinion  we  must  refuse  tnis  application  ;  m  fact  we  Delhi 
cannot  do  otherwise  if  we  are  to  be  consistent  with  our  previous  ^co^tSy^ 
decisions.  It  appears  to  me  now,  as  it  did  on  the  two  former 
occasions,  that  we  construed  the  Act  rightly,  and  that  there  is 
no  power  to  put  in  force  this  process  of  public  examination  upon 
a  report  by  the  Official  Receiver  which  does  not  shew  upon  its 
face  that  some  fraud  has  been  committed,  though  not  necessarily, 
as  we  have  carefully  explained,  by  a  particular  person.  There 
is  always  great  danger  in  going  beyond,  or  varying,  the  language 
of  an  Act,  but,  adhering,  as  I  do,  to  the  view  that  such  report " 
in  sect.  8,  sub-sect.  3,  means  a  "  further  report "  and  not  the 
preliminary  report,"  it  follows  that  although  the  Official  Receiver 
need  not  make  a  further  report,  yet  if  the  Court  is  to  order  a 
public  examination  under  this  section  it  must  have  before  it  a 
report  such  as  is  referred  to  in  sub-sect.  2,  i.e.  a  report  stating 
the  manner  in  which  the  company  was  formed  and  whether  in  the 
opinion  of  the  Official  Receiver  any  fraud  has  been  committed 
by  any  person  in  the  promotion  or  formation  of  the  company,  or 
by  any  of  its  directors  or  officers  in  relation  to  the  company  since 
the  formation  thereof.  In  my  opinion  that  is  what  he  ought  to 
state.  The  exact  language  in  which  he  is  to  state  it  is  another 
matter,  and  in  In  re  Trust  and  Investment  Corporation  of  South 
Africa  (1)  this  Court  held  that  the  report  was  sufficient  if  it 
shewed  fraud.  That  is,  when  the  fraud  was  manifest  on  the  face 
of  the  report  the  Court  did  not  think  it  necessary  to  send  it 
back  to  the  Official  Receiver  in  order  to  compel  him  to  say  in 
black  and  white  that,  in  his  opinion,  fraud  had  been  com- 
mitted. That  decision  has  been  since  interpreted  in  a  way 
(1)  [1892]  3  Ch.  332. 
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Northern 
Transvaal 
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In  re 
Delhi 
Steamship 
Company. 

Lindley,  L.J. 


which  is  too  lax.  We  did  not  intend  in  any  way  to  depart 
from  the  requirement  of  the  Act.  But  our  observations  have 
been  understood  as  meaning  that  it  would  be  sufficient  if  in 
his  report  the  Official  Keceiver  "  suggested  "  fraud.  The  word 
"suggest"  is  very  ambiguous.  What  we  meant  was,  that  cir- 
cumstances must  be  stated  in  the  report  which  shew  that  the 
Official  Keceiver  is  of  opinion  that  some  fraud  has  been  com- 
mitted. If  the  report  shews  that,  I  think  it  is  unnecessary  that 
we  should  act  (so  to  speak)  as  drill  sergeants,  and  insist  that 
there  should  be  in  the  report  a  paragraph  stating  in  so  many 
words  that  which  is  apparent  on  the  face  of  it.  But  I  think  it 
is  time  for  us  to  protest  against  the  notion  that  we  went  the 
length  of  saying  that  a  "suggestion"  of  fraud  would  be 
sufficient. 

The  result  is  that,  in  my  opinion,  the  order  of  Mr.  Justice 
Vaughan  Williams  is  quite  right,  because  this  report,  even  if  it 
does  "  suggest "  fraud,  is  perfectly  consistent  with  the  absence 
of  any  fraud,  and  we  cannot  from  it  arrive  at  the  opinion  of  the 
Official  Keceiver  that  any  fraud  has  been  committed.  Whether 
fraud  has  or  has  not  been  committed  is  not  apparent  on  the  face 
of  the  report,  either  in  form  or  in  substance.  If  we  are  wrong 
in  our  construction  of  the  Act  the  House  of  Lords  must  put  us 
right. 


A.  L.  Smith,  L.J. : — 

I  am  entirely  of  the  same  opinion.  I  think  the  pith  of  Mr. 
Justice  Vaughan  Williams'  judgment  is  this.  He  says:  "It 
seems  to  me  that  sect.  8  of  the  Companies  ( Winding-up)  Act,  1890 
,  .  •  .  intends  that  the  Official  Keceiver  should  report  matters  of 
information  and  belief,  but  that  when  doing  so  he  should  pledge 
himself  that  such  matters  in  his  opinion  constitute  fraud  by 
some  person — not  defining  which  person — falling  within  the 
description  of  persons  mentioned  in  sub-sect.  2  of  that  section." 
It  seems  to  me  that  that  really  expresses  what  this  Court  has 
already  laid  down.  I  think  that  the  decision  of  the  learned 
Judge  in  the  present  case  was  right. 

Sir  B.  T.  Beid,  A.-Gl.,  asked  that,  in  view  of  the  Supreme 
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Court  of  Judicature  (Procedure)  Act,  1894  (57  &  58  Vict.  c.  16), 
leave  might  (if  necessary)  be  given  to  appeal  to  the  House  of 
Lords. 


LiNDLEY,  L.J. : — 

We  will  give  you  leave,  if  it  is  required. 


0.  A. 

1894 

In  re 
General 
Phosphate 
corpoeation. 


The  matter  is  an 


In  re 

important  one  and  worthy  of  the  consideration  of  the  highest  r^^^^^^^^ 

tribunal.  GJoi^d  Mining 

Company. 


Solicitor :  Solicitor  to  Board  of  Trade, 


W.  L.  C. 


In  re 
Delhi 
Steamship 
Company.. 


MONTFORTS  V,  MARSDEN.  c.a. 

[1894    M.    8162.]  ^ 

N(yv.  1. 

Agreement  that  a  Third  Party  shall  conduct  Defence  of  Action — Betainer  of   

Solicitor  —  Appeal  to  House  of  Lords  —  Withdrawal  of  Betainer  —  In- 
junction. 

The  Defendant  in  an  action  for  tiie  infringement  of  a  patent  for  macliines 
agreed  with  M.y  from  whom  he  had  purchased  the  machine  complained  of, 
that  M.  should  have  the  sole  conduct  of  the  defence  of  the  action  and  that 
his  solicitor  should  be  employed  in  the  proceedings,  on  giving  an  indemnity 
to  the  Defendant  against  damages  and  costs. 

A  deed  of  indemnity  was  accordingly  executed  and  the  Defendant  gave 
a  retainer  to  Jf.'s  solicitor  to  act  for  him  "  in  the  defence  of  the  action  and 
any  appeals  therefrom."  The  action  was  tried  and  an  appeal  brought  to 
the  Court  of  Appeal,  in  which  the  Defendant  was  defeated.  An  appeal 
was  then  presented  in  his  name  to  the  House  of  Lords,  and  a  deposit  for 
costs  paid ;  but  the  Defendant,  wishing  to  stop  the  proceedings,  withdrew 
his  retainer  of  MJs  solicitor,  and  took  steps  to  withdraw  the  appeal  to  the 
House  of  Lords  : — 

Held,  that  M.  was  entitled  to  an  injunction  to  restrain  the  Defendant 
from  breaking  his  agreement  to  allow  M.  to  conduct  the  defence,  and  from 
withdrawing  his  retainer  of  M.^s  solicitor.  But  under  the  circumstances 
the  Court  took  an  undertaking  from  M.  to  give  a  further  indemnity  against 
extra  costs  in  the  House  of  Lords. 

This  was  an  appeal  from  a  decision  of  the  Deputy  of  the 
Chancellor  of  the  County  Palatine  of  Lancaster. 

■  The  Plaintiff,  A.  Montforts,  was  a  manufacturer  and  patentee 
of  weaving  machines,  carrying  on  business  at  Munchen  Gladhach, 
in  Germany,    Through  his  agents  at  Manchester,  Gr ether  &  Co,, 
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0.  A.      he  sold  one  of  his  machines  to  the  Defendant  E.  Marsden. 

1894       E.  Moser  was  also  a  maker  of  similar  machines,  for  which  he 
MoNTFORTs         an  English  patent ;  and  in  November,  1891,  he  brought  an 
Marsden    ^c^i^^^  against  Marsden  for  infringing  his  patent.  Marsden, 

  informed  Montforis  that  he  should  not  defend  the  action  unless 

he  was  indemnified  by  him  against  the  costs.  Montforts  applied 
to  the  Court  to  be  made  a  co-Defendant,  but  was  unsuccessful  (1). 
It  was,  however,  eventually  agreed  that  Montforts  should  conduct 
the  defence,  and  a  deed  of  indemnity  was  executed  on  the  6th  of 
April,  1892,  by  which  after  reciting,  among  other  things,  that 
E,  Marsden  had  agreed  to  allow  A.  Montforts  to  use  his  name 
and  have  the  sole  conduct  of  the  defence  of  the  action  on  being 
indemnified  in  manner  thereinafter  appearing,  A.  Montforts 
and  B".  Geiler,  representing  Gr ether  &  Co.,  jointly  and  severally 
covenanted  with  E,  Marsden  to  indemnify  him,  his  heirs, 
executors,  and  administrators  from  all  taxed  costs  and  damages 
in  the  said  action,  but  Gr  ether  &  Go's  indemnity  was  only  to 
extend  to  £1000 ;  and  for  the  purposes  aforesaid,  if  the  solicitor 
for  the  said  A.  Montforts  should  be  conducting  the  defence  in 
the  name  of  the  said  E,  Marsden,  the  said  A.  Montforts  and 
Grether  &  Co,  covenanted  to  supply  all  moneys  in  the  opinion 
of  Montforts  solicitor  necessary  and  proper  for  the  due  carrying 
on  of  the  defence  of  the  proceedings,  and  to  furnish  all  necessary 
proofs  and  evidence,  and  to  indemnify  Marsden  from  all  liability 
in  respect  of  any  costs,  charges,  and  expenses  in  the  conduct  of 
such  defence.  And  they  further  covenanted  not  to  pledge  the 
credit  of  Marsden  for  any  costs,  charges,  or  expenses  incurred  by 
them  in  relation  to  such  defence. 

Mr.  E,  Bolinson  Walker  was  Montforts  solicitor,  and  on  the 
5th  of  February,  1892,  he  was  retained  by  Marsden  as  his  solicitor 
"  in  the  defence  of  this  action,  and  any  appeals  therefrom  "  ;  it 
being  distinctly  understood  that  his  acceptance  of  such  retainer 
was  on  the  terms  of  his  not  charging  Marsden  personally  with 
any  costs  whatever,  or  pledging  his  credit  in  any  way.  Mr. 
Walker  accepted  the  retainer  on  those  terms. 

The  action  proceeded  in  the  Palatine  Court  and  was  defended 
by  Montforts  and  his  solicitor  in  the  name  of  Marsden ;  and  a 
(1)  See  Moser  v.  Marsden  ([1892]  1  Ch.  487). 
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judgment  was  obtained  on  the  24th  of  March,  1893,  dismissing  A. 
the  action  with  costs.    From  this  judgment  the  Plaintiff  Moser 
appealed,  and  the  judgment  was  reversed,  and  the  Defendant  Montfokts 
Marsden  ordered  to  pay  the  costs  of  the  action.  Marsden. 

On  the  17th  of  July,  1894,  a  petition  of  appeal  was  presented 
in  the  name  of  Marsden  from  this  judgment,  and  a  deposit  of 
£700  was  paid  as  security  for  costs  of  the  appeal.  All  previous 
<?osts  had  been  paid.  Marsden^  however,  required  further  in- 
demnity against  the  costs  of  the  appeal  as  promoted  in  the 
House  of  Lords,  and  after  considerable  correspondence  he  with- 
drew his  retainer  from  Mr.  E.  B.  Walker,  and  acting  through 
other  solicitors  took  steps  to  withdraw  the  appeal  in  the  House 
of  Lords. 

Montforts  then  issued  the  writ  in  the  present  action,  claiming 
an  injunction  to  restrain  Marsden  from  acting  in  breach  of  his 
agreement  to  permit  Montforts  to  have  the  sole  conduct  of  the 
defence  in  the  action  of  Moser  v.  Marsden  (1),  and  from  with- 
drawing his  retainer  from  Mr.  E.  B.  Walker.  The  Plaintiff 
then  moved  for  an  injunction  in  the  terms  of  the  writ,  which 
was  heard  by  Mr.  Taylor,  the  Deputy  of  the  Chancellor  of  the 
Palatine  Court,  who  refused  the  motion. 

The  Plaintiff  appealed  from  this  order.  It  was  agreed  that  the 
hearing  of  the  appeal  should  be  treated  as  the  trial  of  the  action. 

Finlay,  Q.C.,  and^s^&wr?/  (Hophinson,  Q.C.,  with  them),  for  the 
Appellant : — 

On  the  true  construction  of  the  agreement  the  Plaintiff  was 
empowered  to  conduct  the  defence  in  Moser  v.  Marsden  to  the 
close  of  the  action,  and  this  is  made  still  clearer  by  the  terms  of 
the  retainer  of  Mr.  Walker,  "  in  this  action  and  any  appeals 
therefrom."  If  the  Court  should  think  that  an  additional 
indemnity  should  be  given  for  the  costs  in  the  House  of  Lords 
we  will  undertake  to  give  it. 

Oswald,  Q.C.,  and  T.  C.  Eastwood,  for  the  Defendant : — 

The  deed  of  indemnity  only  mentions  the  trial  of  the  action  ; 
there  is  nothing  to  shew  that  it  was  intended  to  extend  beyond 

(1)  [1892]  1  Ch.  487. 
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0.  A.      that.   The  trial  of  an  action  is  the  right  of  every  suitor ;  an  appeal 
1894       has  been  called  by  a  late  learned  Judge  "a  luxury."  With 
MoN^RTs  respect  to  the  retainer  of  the  solicitor,  whatever  its  terms  may 
Marsden  been,  it  was  by  its  very  nature  revocable.    No  man  can  be 

  chained  to  a  solicitor  against  his  will.    If  the  solicitor  has  any 

ground  for  complaint,  he  may  bring  his  action  for  damages : 
In  re  Galland  (1) ;  Bees  v.  Williams  (2)  ;  Emmens  v.  Elderton  (3). 
At  all  events,  additional  indemnity  ought  to  be  given  if  the 
appeal  is  to  proceed  in  the  House  of  Lords. 

LoKD  Herschell,^  L.C.  : — 

This  is  an  application  to  restrain  Mr.  MaTsden,  who  was  the 
Defendant  in  an  action  brought  by  a  Mr.  Moser  from  interfering 
with  the  prosecution  of  an  appeal  in  that  action  by  Mr.  Montforts. 
It  appears  that  Mr.  Montforts  is  a  patentee  who  had  sold  one  of 
his  patented  machines  to  the  Defendant  Marsden.  A  claim  was 
made  by  Moser  that  the  machine  was  an  infringement  of  a  patent 
of  his  and  thereupon  he  brought  an  action  against  Marsden  for 
the  purpose  of  restraining  the  infringement  of  his  patent. 
Montforts  was,  of  course,  concerned  to  defend  the  validity  of  his 
patent  and  to  maintain  that  the  machine  which  he  had  sold  to 
Marsden  was  not  one  which  violated  any  rights  of  Moser's. 
Marsden  not  unnaturally  was  not  particularly  anxious,  perhaps 
not  desirous  at  all,  to  defend  the  action.  Accordingly,  an 
arrangement  was  come  to  between  Montforts  and  Marsden.  No 
agreement  was  entered  into  in  writing,  though  two  documents 
were  executed,  the  one  in  the  form  of  a  retainer  to  Montforts^ 
solicitors  by  Marsden,  the  other  in  the  form  of  an  indenture 
containing  an  indemnity;  but  these  were  only  instruments 
employed  for  the  purpose  of  giving  effect  to  an  agreement 
between  Montforts  and  Marsden,  which  is  to  be  implied  from  the 
circumstances  and  from  the  perusal  of  those  documents.  The 
agreement  in  its  general  nature  was  of  a  kind  perfectly  well 
known.  It  is  a  very  common  thing  for  a  person  who  is  inter- 
ested in  litigation  much  more  than  the  nominal  defendant  to 
arrange  that  he  shall  have  the  conduct  of  that  litigation,  that  it 

(1)  31  Ch.  D.  296.  (2)  Law  Eep.  10  Ex.  200. 

(3)  4  H.  L.  C.  624,  629. 
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Lord  Herschell, 


shall  be  really  his  litigation,  although  it  still  has  to  be  conducted      C.  A. 
in  the  name  of  the  defendant  who  is  sued.    That  is  the  nature  of  1894 
the  agreement  entered  into.    It  was  intended  as  between  Marsden  montforts 
and  Montforts  that,  although  Marsden  was  the  person  sued,  jyi^^s-DEN 
Montforts  should  be  the  person  defending  taking  charge  of  and 
acting  really  as  the  litigant,  and,  as  is  common  in  such  cases,  it 
was  part  of  the  arrangement  that  the  solicitor  of  the  real  litigant 
should  be  the  solicitor  who  was  to  conduct  the  litigation.  That 
was  the  general  nature  of  the  arrangement  come  to,  and  its  extent 
and  scope  are  to  be  gathered  from  the  circumstances  and  the 
terms  of  the  documents. 

There  has  been  some  criticism  of  the  language  of  the  deed  oT 
indemnity  with  a  view  of  shewing  that  it  applied  to  the  action 
only  up  to  trial,  and  not  to  any  subsequent  appeal.  It  is  not 
necessary  to  express  an  opinion  upon  it,  although  I  may  say  that 
I  think,  to  say  the  least,  that  it  is  open  to  very  great  doubt,  and 
the  parties,  it  may  be  observed,  did  not  act  upon  that  view 
because  it  is  obvious  that  the  appeal  which  was  broug  ht  in  the 
Court  of  Appeal  after  the  action  had  been  tried  was  treated  by 
the  parties  as  though  it  were  a  matter  covered  by  the  deed  of 
indemnity.  But  when  one  looks  at  the  terms  of  the  retainer 
which  are  in  no  respect  ambiguous,  I  think  it  is  impossible  to 
doubt  that  the  intention  of  both  parties  was  that  the  litigation, 
not  only  in  the  first  trial  of  the  action,  but  in  any  appeals  there- 
from, should  be  conducted  by  Montforts,  and  that  in  the  conduct 
of  them  his  solicitor  should  be  employed. 

I  think  the  fallacy  of  Mr.  Oswald's  argument  lies  in  this,  that 
it  is  not  a  question  of  Marsden  being  chained  to  a  particular 
solicitor  in  litigation  which  is  being  conducted  for  him  ;  it  is  a 
question  of  his  interfering  with  the  real  litigant  who  he  has 
agreed  shall  conduct  the  proceedings  in  his  name  in  the  employ- 
ment of  the  solicitor  whom  he  wishes  to  employ. 

In  the  course  of  the  argument,  I  asked  Mr.  Oswald  whether 
he  could  contend  that  if  in  pursuance  of  an  arrangement  of  this 
sort  the  defence  to  the  action  had  been  commenced  by  Mr. 
Walker  as  solicitor  for  Montforts  and  on  his  instructions,  and  it 
had  been  prosecuted  down  to  the  eve  of  the  trial,  then  Marsden 
could  come  in  and  say,  "  I  withdraw  my  retainer,  Mr.  Walker  shall 


16 


CHANCEEY  DIVISION. 


[1895] 


0.  A.      no  longer  act  for  me.    I  will  substitute  my  own  solicitors,  and 
1894      they  may,  pursuant  to  some  arrangement  I  have  made  with  the 
MoNTFOKTs  plaintiff,  give  the  plaintiff  judgment,"  so  rendering  the  whole  of 
Marsden  costs  which  had  been  incurred  absolutely  abortive.  Mr. 

Lordli^ciieii  ^^^^^^  uaturally  shrunk  from  maintaining  that  they  could  take 
any  such  course.  But  if  so,  and  if  in  such  a  case  as  that,  they 
would  not  be  allowed  to  set  aside  Montforts  solicitor  who  had 
been  really  acting  for  him,  I  am  at  a  loss  to  see  how  they  can 
do  it  at  a  later  stage,  seeing  that  the  terms  of  the  retainer  apply 
not  only  to  the  defence  to  the  action,  but  to  any  appeals  there- 
from, putting  the  appeals  on  precisely  the  same  basis  as  the 
defence  to  the  action,  and  rendering  it,  as  it  seems  to  me,  as 
impossible  to  contend  that  they  have  a  right  to  intervene  in 
the  way  they  are  contending  for  at  the  later  stage  as  it  would 
have  been  at  the  point  of  time  I  put,  namely,  immediately  before 
the  trial  of  the  action. 

No  doubt  if  the  Defendant  had  been  in  peril,  if  the  prior 
costs  had  not  been  paid,  if  there  were  some  reason  to  doubt 
whether  he  would  not  be  left  liable  to  loss  in  a  litigation,  that 
*  was  not  really  his  but  another's,  the  Court  would  have  been 
very  unwilling  to  interfere  to  bring  about  such  a  result.  It 
might  even  then  be  doubtful  whether  the  answer  to  any  such 
objection  would  not  have  been,  "  Before  entering  into  the  agree- 
ment into  which  you  did  enter,  you  should  have  taken  care  that 
the  indemnity  which  you  obtained  was  sufficient  to  satisfy  you 
throughout,  and  in  all  events.  If  you  have  not  done  so  it 
may  be  your  misfortune,  but  you  cannot  now  insist  upon  inter- 
vening." But  it  is  not  necessary  to  consider  that  question 
because  the  case  now  stands  in  this  way.  £700  has  been  de- 
posited in  the  House  of  Lords  to  answer  the  costs  of  the  appeal. 
It  is  suggested  that  that  may  not  be  sufficient.  It  is  suggested 
also  that  the  indemnity  provided  for  by  the  indenture  would  not 
cover  any  extra  costs  in  the  House  of  Lords,  but  all  those  diffi- 
culties are  really  got  rid  of  by  the  undertaking  which  has  now 
been  given. 

I  think  that  the  order  should  be  prefaced  by  a  statement  that 
£700  has  been  deposited  in  the  House  of  Lords,  and  that  Mont- 
forts and  Geiler  undertake  that  the  indemnity  provided  for  by  the 
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indenture  of  the  6th  of  April,  1892,  shall  apply  to  any  costs  of      C.  ^. 
the  appeal  not  covered  by  the  £700  deposited ;  and  on  that  1894 
undertaking  restrain  the  Defendant  from  taking  any  step  in  or  montforts 
in  relation  to  the  action  or  any  appeal  therein  by  himself  or  by  j^i^rs^en 
any  solicitor  other  than  E.  B.  Walker,  and  from  interfering  with 
the  prosecution  of  any  such  appeal  by  Montforts  in  the  name  of 
the  Defendant. 

I  think  that  under  the  circumstances  there  should  be  no  costs 
of  these  proceedings. 


Lord'HerscIiell, 
'L.C. 


LiNDLEY,  L.J. :  — 

I  am  of  the  same  opinion.  Mr.  Oswald  has  said  and  said  truly 
that  this  is  an  unprecedented  application.  I  certainly  do  not 
recollect  any  application  of  the  kind,  but  the  reason  that  it  is 
unprecedented  is  that  the  circumstances  have  never  arisen 
before. 

There  is  a  patent  action  of  3Ioser  v.  Marsden  (1),  in  which 
Marsden  has  been  beaten.  The  real  person  interested  in  that 
patent  action  was  not  Marsden  but  Montforts,  and  Montforts  is 
desirous,  and  has  been  always  desirous,  of  defending  the  action. 
He  defended  the  action,  and  there  was  an  appeal  to  this  Court, 
and  now  he  wants  to  appeal  to  the  House  of  Lords.  It  is  an 
action  in  substance  against  him,  and  the  defence  is  his;  and 
there  was  an  agreement,  the  whole  terms  of  which  are  not  in 
writing ;  but  there  was  an  agreement  clearly  to  be  inferred  from 
the  retainer  and  the  indemnity  deed  that  Montforts  should  be  at 
liberty  to  use  Marsden' s  name,  and  should  indemnify  him  against 
the  costs  up  to  a  certain  point.  That  has  been  carried  out  loyally. 
Then  there  is  an  appeal  to  the  House  of  Lords,  and  Marsden,  for 
some  reason  or  other,  takes  the  view  that  the  proceedings  shall 
be  stopped.  I  think  it  is  only  throwing  dust  into  our  eyes  to 
say  that  all  he  wants  is  to  get  further  security.  The  £700 
deposited  as  security  for  the  costs  of  the  appeal  as  long  ago  as 
July  are  sufficient,  and  if  £700  had  not  been  enough  we  should 
have  had  some  affidavit  to  say  so  or  some  application  to  increase 
it.    But  it  seems  to  me  that  it  is  obvious  from  what  took  place 
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0.  A.      in  the  Court  below,  and  what  has  taken  place  here  for  some 
1894       reason  or  other  which  it  is  quite  unnecessary  to  go  into,  Marsden 
MoNTFOETs  has  changed  his  mind  and  does  not  want  to  go  on  with  the 
Maksden.   ^PP^^l     the  House  of  Lords,  and  intends  to  stop  it  if  he  can. 
Lindi^L  J    ^^^t     ^  gross  breach  of  faith  in  my  opinion  towards  Montforts 

  and  ought  to  be  stopped,  and  inasmuch  as  the  circumstances  are 

unprecedented,  the  order  will  be  unprecedented. 

I  think  the  parties  are  quite  right  in  treating  this  as  an  appeal 
from  the  judgment  on  the  trial  of  the  action,  and  that  there  is 
no  necessity  to  have  the  case  fought  over  again,  and  this  I  think 
ought  to  be  stated  in  the  order.  Then,  with  the  undertaking 
which  the  Lord  Chancellor  has  referred  to,  I  think  the  injunction 
should  go. 

A.  L.  Smith,  L.J. : — 

The  Lord  Chancellor  and  Lord  Justice  Lindley  have  entirely 
covered  the  ground,  and  I  have  really  nothing  to  add  except 
that  I  agree. 

Solicitors:  Jaques  &  Co,,  agents  for  Bohinson  Walker  &  Co., 
Manchester;  Norris,  Aliens  &  Chapman,  agents  for  Biggies  & 
Ogden,  Manchester. 

M.  W. 
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In  re  KYMER. 
EYMER  V.  STANFIELD.  i894 

CHITTY,J. 

[1894    E.    151.]  ^^^23; 

Will — Legacy — Charity — Charitable  Intention — Failure  of  Particular  Ohjecf 
in  Testator'' s  Lifetime — Lajpse — Cy-^res. 

Nov.  5,  6. 

A  testator  bequeathed  a  legacy  of  £5000  "to  the  rector  for  the  time 
being  of  St.  Thomas*  Seminary  for  the  education  of  priests  in  the  diocese 
of  Westminster  for  the  purposes  of  such  seminary."  At  the  date  of  the 
will  St.  Thomas*  Seminary  was  carried  on  at  Hammersmith ;  but  shortly 
before  the  testators  death  the  seminary  ceased  to  exist,  and  the  students 
who  were  being  educated  there  were  removed  to  another  seminary  near 
Birmingham. 

Held  (affirming  the  decision  of  Chitty,  J.),  that  the  bequest  was  for  the 
benefit  of  the  particular  institution,  and,  that  institution  having  ceased  to 
«xist  in  the  testator's  lifetime,  the  legacy  could  not  be  applied  cy-pres,  but 
lapsed  and  fell  into  the  residue. 

Clark  V.  Taylor  (1)  and  Fisk  v.  Attorney- General  (2)  followed. 

Horatio  BYMEB  by  his  will,  dated  the  2nd  of  August, 
1883,  after  bequeathing  divers  specific  and  pecuniary  legacies, 
devised  and  bequeathed  all  his  estate  to  the  Plaintiffs  upon  trust 
to  pay  his  funeral  and  testamentary  expenses,  and  to  pay  and 
appropriate  the  legacies  thereinbefore  and  thereinafter  given, 
and  he  directed  that  his  trustees  should  stand  possessed  of  divers 
legacies  which  were  settled  as  therein  mentioned,  and  declared 
that  all  duty  payable  to  Government  on  any  legacies  therein- 
before given  should  be  paid  out  of  the  residue  of  his  estate. 
The  will  then  proceeded  as  follows :  "  Subject  to  and  after  pay- 
ment and  satisfaction  of  the  before-mentioned  legacies  and  the 
duties  thereon,  I  give  the  following  charitable  legacies  to  the 
following  institutions  and  persons  respectively,  all  subject  to 
legacy  duties,  that  is  to  say,  to  the  rector  for  the  time  being  of 
St.  Thomas'  Seminary  for  the  education  of  priests  in  the  diocese 
of  Westminster  for  the  purposes  of  such  seminary  £5000  ;  and  I 
direct  that  the  said  rector  shall  at  his  discretion  make  a  settle- 
ment thereof  by  deed  in  the  names  of  proper  trustees  so  as  to 

(1)  1  Drew.  642.  (2)  Law  Kep.  4  Eq.  521. 
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make  the  same  a  permanent  fund.  And  I  direct  that  the  candi- 
dates to  be  educated  out  of  the  income  of  this  bequest  shall  be 
nominated  from  time  to  time  by  the  rector  for  the  time  being  of 
such  seminary.  And  I  request,  but  not  as  a  condition  to  this 
bequest,  that  a  yearly  mass  for  the  repose  of  my  soul  may  be 
said  at  the  said  seminary  in  perpetuity,  and  that  a  yearly  mass 
for  the  same  object  may  be  said  during  life  by  each  of  the  priests 
who  may  have  been  educated  wholly  or  on  part  in  this  founda- 
tion." The  testator  then  gave  a  legacy  of  £2000  to  Cardinal 
Manning  or  the  Archbishop  of  Westminster  for  the  time  being,  to 
be  applied  for  the  purposes  of  the  Westminster  Diocesan  Educa- 
tion Fund  at  discretion,  and  bequeathed  other  charitable  legacies- 
to  a  large  amount,  some  of  £2000  and  some  of  £1000,  and  in 
each  case  he  gave  the  legacy  to  the  manager  of  the  charity  "  for 
the  purposes  of  such  charity."  And  he  directed  that  the  afore- 
said charitable  legacies  should  be  paid  exclusively  out  of  such 
part  of  his  personal  estate  as  by  law  could  be  given  by  will  for 
charitable  purposes,  but  that  his  estate  should  be  so  marshalled 
and  applied  that  in  case  of  a  deficiency  of  assets  the  legacies, 
not  being  charitable,  should  be  paid  in  priority  to  those  which 
were  charitable,  and  he  directed  that  the  residue  of  his  estate 
should  be  held  by  his  trustees  upon  the  trusts  therein  declared 
concerning  the  same,  and  appointed  the  Plaintiffs  executors  of 
his  will. 

The  testator  executed  two  codicils,  dated  respectively  the- 
14th  of  April,  1890,  and  the  10th  of  May,  1893,  neither  of  which 
affected  the  bequests  contained  in  the  will.  The  testator  died 
on  the  5th  of  June,  1893.  At  the  date  of  the  will  the  institution 
called  ^S'^.  Thomas^  Seminary  was  in  existence.  The  seminary 
was  established  in  or  about  the  year  1869  at  Eammersmithr 
for  the  education  of  priests  for  the  diocese  of  Westminster^ 
and  was  carried  on  without  break  from  the  time  of  its  estab- 
lishment until  the  month  of  March,  1893,  and  had  a  complete- 
staff  of  professors  and  teachers.  It  was  supported  partly  by 
the  payments  made  by  or  on  behalf  of  the  students,  and  partly 
by  the  income  of  funds  belonging  to  the  diocese  of  Westminster 
and  applicable  for  the  purpose. 

Cardinal  Manning  predeceased  the  testator;  and  at  the 
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testator's  death  the  Defendant,  Cardinal  Vaughan,  was  Arch-  o.  A. 
bishop  of  Westminster.  1894 

Prior  to  the  death  of  Cardinal  Manning  it  had  been  found 
that  the  expenses  of  carrying  on  the  seminary  at  Hammersmith 
were  heavier  than  the  resources  available  could  discharge,  and 
shortly  before  Lady  Day,  1893,  such  of  the  students  as  were 
ready  for  ordination  were  ordained,  and  the  rest  of  the  students 
were  removed  to  Oscott,  near  Birmingliam^  where  a  seminary  had 
been  established  by  the  Bishop  of  Birmingham,  and  was  carried 
on  by  the  bishop  as  president,  for  the  education  of  priests  for 
Westminster,  Birmingham,  and  some  of  the  other  dioceses  in 
England. 

This  was  a  summons  taken  out  by  the  executors  of  the  will 
for  the  opinion  of  the  Court,  whether  under  the  circumstances 
the  legacy  of  £5000  to  the  rector  for  the  time  being  of  St. 
Thomas^  Seminary  had  lapsed  and  fallen  into  the  residuary 
estate  of  the  testator ;  and  if  the  Court  should  be  of  opinion  that 
the  legacy  had  not  lapsed,  then  how  the  same  should  be  dealt 
with  or  disposed  of.  The  summons  came  on  to  be  heard  before 
Mr.  Justice  Chitty  on  the  23rd  of  May,  1894. 

Levett,  Q.C.,  and  T.  L.  Wilkinson,  for  the  Plaintiffs : — 

The  gift  was  to  benefit  the  particular  seminary  for  priests  at 
Hammersmith ;  it  is  a  clear  gift  to  the  rector  for  the  time  being 
for  the  purposes  of  that  particular  seminary.  The  testator  in- 
tended to  endow  that  particular  seminary  with  £5000.  It  is  not 
a  gift  for  charities  at  large,  but  for  a  particular  institution  ;  and 
that  institution  having  ceased  to  exist  during  the  lifetime  of  the 
testator,  the  legacy  has  lapsed :  In  re  Ovey  (1) ;  Fish  v.  Attorney- 
General  (2) ;  In  re  Slevin  (3). 

Bijrne,  Q.C.,  and  P.  F.  S.  Stokes,  for  Cardinal  Vaughan : — 

We  claim  this  legacy  as  being  a  gift  to  a  trustee  for  purposes 
which  still  exist,  namely,  the  education  of  priests  for  West- 
minster, Birmingham,  and  elsewhere.  In  In  re  Ovey  the  gift  was 
to  a  particular  institution ;  and,  that  particular  institution  having 

(1)  29  Ch.  D.  560.  '  (2)  Law  Rep.  4  Eq.  521. 

(3)  [1891]  2  Ch.  236. 
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ceased  to  exist,  the  gift  was  held  to  have  lapsed.  Here  the  gift 
is  to  the  rector  for  the  time  being  for  educational  purposes,  and 
the  Court  will  not  allow  the  gift  to  fail  because  there  is  no 
trustee  to  take  it.  The  educational  purposes  exist  though  the 
particular  seminary  has  ceased  to  exist. 

Ingle  Joyce  (Sir  J.  Bighy,  A.-G.,  with  him),  for  the  Attorney- 
General  : — 

There  is  a  sufficient  general  intention  of  charity  to  be  gathered 
from  the  will  to  entitle  the  Court  to  execute  this  trust  ey-pres^ 
and  to  direct  a  scheme  for  that  purpose  to  be  settled.  There  is- 
a  general  intention  to  benefit  students  preparing  themselves  to 
become  priests,  and  if  the  particular  mode  which  the  testator 
has  directed  has  failed,  it  does  not  follow  that  the  gift  ha& 
entirely  failed,  and  that  the  legacy  belongs  to  the  next  of  J  kin. 
If  there  is  a  general  intention  of  benefiting  a  certain  class  of 
people,  and  the  particular  mode  contemplated  by  the  testator 
has  failed,  the  Court,  favouring  charity  as  it  has  always  done^ 
will  provide  a  mode  other  than  that  which  the  testator  ha& 
pointed  out:  Biscoe  v.  Jackson  (1).  In  re  Ovey  (2)  and  Fish  v. 
Attorney-General  (3)  are  in  direct  conflict  with  the  earlier  autho- 
rities. In  Marsh  v.  Attorney-General  (4)  it  was  held  that  a 
bequest  to  the  president  and  trustees  of  a  school,  to  be  applied 
in  instructing  youth  in  specified  subjects,  did  not  fail  by  reason 
of  the  school  having  been  closed  before  the  testator's  death  or 
the  date  of  his  will,  and  a  scheme  was  directed.  In  Li  re  Clergy 
Society  (5),  where  the  object  of  the  gift  was  not  sufficiently 
defined,  a  scheme  was  directed.  In  Loscombe  v.  Wintringliam  (6)5, 
a  bequest  to  the  governors  of  a  society  instituted  for  the  "  in- 
crease and  encouragement  of  good  servants,"  and  no  such  insti- 
tution could  be  found,  was  held  to  be  charitable  and  did  not 
fail.  In  re  Maguire  (7)  is  also  a  decision  in  our  favour.  In  that 
case  there  was  a  gift  to  the  Church  Pastoral  Aid  Society  in 
Ireland"    There  was  no  such  society  in  Ireland,  but  there  was  a 


(1)  35  Ch.  D.  460. 

(2)  29  Ch.  D.  560. 

(3)  Law  Eep.  1  Eq.  521. 


C4)  2  J.  &  H.  61. 

(5)  2  K.  &  J.  615. 

(6)  13  Beav.  87. 


(7)  Law  Rep.  9  Eq.  632. 
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society  called  the  Spiritual  Aid  Society;  and  Vice- Chancellor 
James  made  an  order  for  payment  of  the  legacy  to  that  society, 
as  it  was  clear  the  testatrix  intended  to  benefit  a  particular 
object  of  charity,  namely,  pastoral  aid  in  Ireland.  We  therefore 
submit  that  the  Court  ought  to  hold  that  in  this  case  the  legacy 
has  not  lapsed  and  ought  to  direct  a  scheme. 

Levett,  in  reply : — 

None  of  the  cases  cited  for  the  Attorney-Greneral  conflict  with 
In  re  Ovey  (1)  and  Fish  v.  Attorney -General  (2) ;  they  are  all 
distinguishable. 

1894.  June  12.    Chitty,  J.  :— 

The  substantial  questions  are  whether  the  legacy  of  £5000 
bequeathed  to  the  rector  for  the  time  being  of  St.  Thomas" 
Seminary  has  lapsed  and  fallen  into  the  residuary  estate,  or 
whether  it  ought  to  be  applied  ey-pres.  The  point  taken  at  the 
Bar,  that  there  was  a  mere  failure  of  the  trustee,  and  that  nothing 
was  required  except  that  the  Court  should  appoint  a  new  trustee 
in  the  place  of  the  rector,  cannot  be  maintained,  and  it  is  not 
necessary  to  discuss  it.  [His  Lordship,  having  stated  the  facts 
as  above  set  out,  proceeded : — ] 

It  cannot  be  properly  said,  and  it  was  not  argued  before  me, 
that  the  St.  Thomas'  institution  migrated  to  Oscott,  or  that  the 
only  change  which  took  place  was  a  change  in  the  local  habita- 
tion of  ;8'^.  Thomas  institution,  or  that  it  was  being  carried  on 
under  a  change  of  name  only.  The  legacy  was  not  claimed  on 
behalf  of  Oscott  as  the  successor  of  St.  Thomas  Seminary  or  other- 
wise. It  is  a  different  institution,  although  one  of  its  purposes 
was  the  same  as  that  of  St.  Thomas'  Seminary.  In  the  result,  I 
find  as  a  fact  that  St.  Thomas'  Seminary,  which  existed  in  1883, 
when  the  testator  made  his  will,  had  ceased  to  exist  at  his  death. 

The  legacy  is  bequeathed  in  these  terms.  [His  Lordship  read 
the  bequest  as  above  set  out,  and  proceeded  : — ]  This  was  fol- 
lowed by  a  legacy  to  the  Archbishop  of  Westminster  for  the 
purposes  of  the  Westminster  Diocesan  Education  Fund,  and  by 
other  charitable  legacies. 

(1)  29  Oil.  D.  560.  (2)  Law  Kep.  4  Eq.  521. 
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C.  A.  On  the  construction  of  this  gift  I  hold  that  it  is  a  gift  to  a 
1894  particular  charitable  institution  for  the  purposes  of  the  institu- 
In  re  tiou.  It  was  argued  that  the  words  "  for  the  education  of  priests 
Rymer.  in  the  diocese  of  Westminster^'  shew  a  general  charitable  inten- 
Rymee     ^Iqj^  education  of  priests  for  that  diocese  unconnected 

Stanfield.  with  St.  Thomas'.  But  those  words  are,  I  think,  merely  descrip- 
chitty,  J,  tive  of  the  particular  institution,  which  was  in  fact  a  seminary 
for  the  education  of  such  priests,  and  that  the  words  are  governed 
by  what  follows,  namely,  "  for  the  purposes  of  such  seminary." 
The  rector,  under  the  discretionary  power  conferred  on  him  to 
make  a  settlement  of  the  legacy  in  the  names  of  the  trustees  so 
as  to  make  a  permanent  fund,  could  not  have  directed  the 
income  to  have  been  applied  otherwise  than  for  the  purposes  of 
the  seminary.  The  direction  that  the  candidates  should  be 
nominated  by  the  rector  of  the  seminary,  and  the  request  that 
yearly  masses  should  be  said  "  at  the  said  seminary,"  and  the 
reference  to  "  this  foundation  "  at  the  end  of  the  gift,  all  tend  to 
confirm  the  opinion  that  the  benefit  of  the  gift  was  confined  to 
this  particular  institution. 

Now,  the  rule  established  by  Fish  v.  Attorney-General  (1)  is, 
that  where  a  legacy  is  bequeathed  to  a  particular  charitable 
institution  existing  at  the  date  of  the  will,  and  the  institution 
has  ceased  to  exist  before  the  testator's  death,  the  legacy  fails, 
and  lapses  in  the  same  way  as  in  the  case  of  an  individual. 
Counsel  for  the  Attorney-General  appeared  to  express  some 
dissatisfaction  with  that  authority.  No  doubt  the  Yice-Chan- 
cellor  in  his  judgment  stated  that  he  was  far  from  saying  that 
the  question  might  not  some  day  or  other  require  further  con- 
sideration ;  but  the  decision,  which  was  founded  on  what  the 
Yice- Chancellor  considered  to  be  settled  authorities,  was  pro- 
nounced in  1867,  more  than  a  quarter  of  a  century  ago,  and  so 
far  from  its  having  been  subsequently  overruled  by  or  dissented 
from  in  any  subsequent  case,  it  was  followed  in  1885  in  In  re 
Ovey  (2),  and,  as  I  read  the  observations  and  judgments  in  In  re 
Slevin  (3),  it  has  been  recently  approved  by  the  Court  of  Appeal. 
I  have  no  alternative  but  to  treat  it  as  a  binding  authority.  It 

(1)  Law  Kep.  4  Eq.  521.  (2)  29  Oh.  D.  560. 

(3)  [1891]  2  Ch.  236. 
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is,  I  think,  right  in  principle.    Charity,  no  doubt,  has  been      0.  A. 
favoured  by  Equity.    It  has  been  excepted  from  the  rule  against  1894 
perpetuity,  and  it  has  been  allowed  the  benefit  of  the  cy-'pfes  jn 
doctrine.    Fish  v.  Attorney-General  (1)  places  what  seems  to  me  I^ymer. 
to  be  a  reasonable  limitation  on  that  doctrine.    Many  a  testator 
has  made  a  bequest  in  favour  of  a  particular  charity  because  he 
has  been  personally  connected  with  it,  because  he  approves  of  chitty^j, 
its  system  of  management  or  for  other  special  reasons,  who  would 
not  have  been  minded  to  make  any  other  similar  charitable 
institution  the  object  of  his  bounty. 

The  cases  cited  for  the  Attorney-General  are  consistent  with 
Fish  V.  Attorney-General  and  distinguishable.  No  doubt  in  a 
bequest  where  a  particular  charity  appears  to  be  or  is  named  a 
general  charitable  intent  or  an  intent  extending  beyond  the 
limits  of  the  particular  institution  may  be  discoverable  sufficient 
to  justify  the  application  of  the  cy-pres  doctrine.  In  Loscomhe  v. 
Wintringham  (2)  the  bequest  was  to  the  governors  of  a  society 
instituted  for  the  increase  and  encouragement  of  good  servants. 
No  such  society  could  be  found.  From  this  it  was  not  difficult 
to  infer  that  the  testator  had  no  particular  institution  in  mind, 
and  that  his  intention  was  generally  the  increase  and  encourage- 
ment of  good  servants. 

In  re  Clergy  Society  (3)  was  to  the  like  effect.  The  gifts  were 
made  to  the  "  following "  societies  established  or  carried  on 
in  London,  and  amongst  those  enumerated  was  the  "  Clergy 
Society."  There  being  no  society  answering  that  description, 
a  scheme  cy-pres  was  directed.  In  neither  of  these  cases  was 
there  any  institution  shewn  to  be  in  existence  at  the  date  of 
the  will. 

In  Marsh  v.  Attorney- General  (4)  the  bequest  was  to  the  Trus- 
tees and  President  of  the  Deal  Nautical  School  in  trust  to  be 
invested  in  public  funds  and  the  yearly  interest  to  be  applied  for 
the  instruction  of  youth  in  the  practical  part  of  navigation  and 
nautical  astronomy.  The  Beal  Nautical  School  was  discontinued 
for  want  of  funds  several  months  before  the  date  of  the  testator's 
will.    Consequently,  there  was  no  such  institution  in  existence 

(1)  Law  Kep.  4  Eq.  521.  (3)  2  K.  &  J.  615. 

(2)  13  Beav.  87.  (4)  2  J.  &  H.  61. 
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when  the  will  was  made ;  and  further,  the  gift  was  not  confined 
to  the  purposes  of  the  particular  school,  but  was  generally  for 
the  instruction  of  youth  in  the  subjects  mentioned  ;  if  the  school 
had  continued  to  exist,  the  trustees  and  president  might  properly 
have  applied  the  income  for  instruction  outside  the  school. 
These  three  cases  of  In  re  Clergy  Society  (1),  Marsh  v.  Attorney- 
General  (2),  and  Fish  v.  Attorney-General  (3),  were  all  decided 
by  Vice-Chancellor  Wood, 

In  re  Maguire  (4),  before  Vice-Chancellor  James,  was,  as  I  read 
the  judgment,  rather  a  case  of  misdescription  of  the  particular 
charitable  institution  intended  ;  if  not,  it  was  a  case  of  a  gift  to 
an  institution  which  did  not  exist  at  the  date  of  the  will,  and 
from  this  circumstance  an  intention  to  devote  the  money  to  a 
particular  object  of  charity,  such  as  pastoral  aid  in  Ireland,  was 
readily  gathered.  The  Vice- Chancellor  referred  in  his  judgment 
to  FisJc  V.  Attorney-General,  and  expressed  no  dissent  from  that 


In  the  case  before  me,  I  am  unable  to  extract  any  general  or 
particular  intention  of  charity  for  the  education  of  priests  in 
the  diocese  of  Westminster  unconnected  with  or  severable  from 
;8'^.  Thomas'  Seminary,  The  case  appears  to  be  in  principle 
undistinguishable  from  Fish  v.  Attorney-General, 

A  point  was  suggested  but  not  argued,  and,  as  I  understood, 
abandoned,  turning  on  the  codicil  executed  by  the  testator  on 
the  10th  of  May,  1893.  It  is  sufficient  to  say  that  a  codicil, 
whether  purporting  to  confirm  the  will  or  not,  does  not  revive  a 
legacy  already  lapsed  by  the  death  of  the  legatee.  Nor  does  the 
codicil  afford  any  ground  for  letting  in  the  application  of  the 
cy-pres  doctrine.  There  was  no  evidence  to  shew  that  the  tes- 
tator was  aware  on  the  10th  of  May,  1893,  that  the  seminary  had 
ceased  to  exist. 

For  these  reasons,  I  hold  that  the  legacy  has  lapsed  and  fallen 
into  the  residue. 

G.  M. 


O.A.         From  this  decision  the  Attorney- Greneral  appealed. 

appeal  came  on  to  be  heard  on  the  5th  of  November,  1894. 

(1)  2  K.  &  J.  615.  (3)  Law  Rep.  4  Eq.  521. 

(2)  2  J.  &  H.  61.  (4)  Ibid.  9  Eq.  632. 
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Cozens-Eardi/,  Q.C.,  smd  Ingle  Joyce  (Sir  B.  T.  Beid,  A.-G.,  with  A. 
them),  for  the  Appellant,  contended,  as  in  the  Court  below,  that 
there  was  a  sufficient  intention  to  dedicate  the  gift  to  charity  Jn  re 
to  be  gathered  from  the  will  to  justify  the  Court  in  executing 
the  trust  cy-pres  and  in  directing  a  scheme  for  the  purpose  to 
be  settled.  They  cited  Moggridge  v.  ThacJcwell  (1)  ;  Mills  v. 
Farmer  (2)  ;  Loscomhe  v.  Wintringham  (3)  ;  In  re  Clergy 
Society  (4) ;  Marsh  v.  Attorney -General  (5) ;  In  re  Maguire  (6) : 
Biscoe  V.  JacJcson  (7)  and  De  Costa  v.  De  Paz  (8) ;  and  dis- 
tinguished Clarh  V.  Taylor  (9),  Bussell  v.  Kellett  (10),  Fish  v. 
Attorney-General  (11),  In  re  Ovey  (12),  and  In  re  Slevin  (13). 

Byrne,  Q.C.,  and  P.  jP.  S.  Stokes,  for  Cardinal  Yaughan,  and 

Leveff,  Q.C.,  and  T.  L.  Wilkinson,  for  the  Plaintiffs,  were  not 
called  on. 

Lord  Heeschell,  L.C.  : — 

In  spite  of  the  able  argument  which  has  been  addressed  to  us 
by  the  learned  counsel  for  the  Appellant,  I  entertain  no  doubt 
that  the  judgment  of  Mr.  Justice  Chitty  was  right. 

The  first  step  to  be  taken  is  to  construe  the  will  of  the 
testator.  By  his  will,  after  providing  for  payment  of  certain 
legacies,  he  proceeds  thus  :  [His  Lordship  read  the  bequest 
to  the  rector  of  St.  Thomas'  Seminary  set  forth  above,  and 
continued : — ] 

That  bequest  is  followed  by  a  number  of  other  bequests  : 
legacies  of  £2000  each  are  given  to  certain  persons  for  school 
and  orphanage  purposes,  the  bequests  in  each  case  being 
described  as  given  for  the  purposes  of  that  particular  institution. 
Then  follow  legacies  to  representatives  of  institutions  having 
some  of  the  same  objects  precisely  as  the  previous  gifts,  each 

(1)  7  Yes.  36.  (7)  35  Ch.  D.  460. 

(2)  1  Mer.  55.  (8)  2  Swans.  487,  n. 

(3)  13  Beav.  87.  (9)  1  Drew.  642. 

(4)  2  K.  &  J.  615.  (10)  3  Sm.  &  Giff.  264. 

(5)  2  J.  &  H.  61.  (11)  Law  Rep.  4  Eq.  521. 

(6)  Law  Rep.  9  Eq.  632.  (12)  29  Ch.  D.  560. 

(13)  [1891]  2  Ch.  236. 
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legacy  being  limited  in  the  case  of  these  particular  institu- 
tions to  £1000.  The  contention  on  behalf  of  the  Appellant 
is  that  from  the  gift  now  in  question  is  to  be  inferred  an 
intention  on  the  part  of  the  testator  to  benefit  priests  by- 
educating  them  quite  apart  from  their  education  taking  place 
in  or  in  connection  with  this  particular  seminary;  that  it  is 
quite  immaterial  that  he  has  designated  that  particular  semi- 
nary; and  that  the  gift  can  be  regarded  as  a  charitable  one 
that  must  take  effect  even  though  that  seminary  should  have 
ceased  to  exist  at  the  time  of  the  death  of  the  testator.  I  am 
unable  so  to  construe  this  bequest.  I  think  in  all  these  cases 
(and  they  may  all  be  looked  at  for  the  purpose  of  throwing  light 
on  this  bequest)  the  testator  had  in  view  particular  institutions, 
and  although  their  objects  may  be  the  same,  he  graduates  his 
bounty  towards  them,  shewing,  for  instance,  that  it  was  the 
education  of  the  orphans  at  this  or  that  institution  which  he  had 
in  his  mind,  and  not  merely  the  education  of  orphans,  if  I  may 
say  so,  at  large.  In  the  first  place  I  observe  that  he  says  :  "  I 
give  the  following  charitable  legacies  to  the  following  institu- 
tions and  persons  " — the  persons  are  named  in  connection  with 
the  institutions.  There  is  no  person  named  except  in  con- 
nection with  an  institution,  and  therefore  he  indicates  at  the 
outset  that  the  legacy  is  to  be  a  legacy  to  the  institution, 
although  he  names  the  officer  of  the  institution  who  is  to  take 
it.  It  seems  to  me,  therefore,  that  we  start  with  that  indication. 
Then  he  mentions  St.  Thomas'  Seminary,  it  is  true,  in  con- 
junction with  the  words  "  for  the  education  of  priests  in  the 
diocese  of  Westminster"  It  is  said  that  those  are  his  words  and 
not  part  of  the  title  of  the  institution ;  but  it  would  be  obviously 
a  piece  of  prudence  to  insert  those  words  in  order  to  make  sure 
that  the  bequest  should  go  to  the  St.  Thomas'  Seminary  which 
he  had  in  view,  not  to  any  St.  Thomas'  Seminary  which  might 
possibly  have  existed  not  having  that  object  and  being  a 
different  institution.  But  the  gift  is  to  be  for  the  purposes  of 
such  seminary,  and  then  it  is  to  be  observed  that,  although  he 
does  not  make  it  a  condition  of  the  gift,  he  does  couple  it  with 
the  request  that  a  yearly  mass  for  the  repose  of  his  soul  may  be 
said  at  the  said  seminary.    The  whole  is  localised  and  connected 
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with  that  institution  as  distinctly,  as  it  seems  to  me,  as  a  bequest  0.  A 
could  be.  That  is  the  construction  which  I  put  upon  the  1894 
language  which  the  testator  has  used.  Jw 

Now,  there  did  exist  such  an  institution  answering  in  every 
respect  the  description  given.  That  institution  was  no  longer  v. 
in  existence  at  the  time  of  the  death  of  the  testator.  The  Appel- 
lant  contends  that  under  those  circumstances,  and  on  the  cy-j^res  -^""^^  l^c!*^^^"' 
doctrine,  the  gift  ought  still  to  be  treated  as  charitable,  and  to 
be  applied  to  some  cognate  purpose.  In  support  of  this,  when 
once  the  construction  has  been  arrived  at  which  I  have  put 
upon  the  will,  I  have  been  unable  to  find  that  they  have  cited  a 
single  authority  in  point.  They  placed  reliance  upon  the  deci- 
sion of  Lord  Eldon  in  Moggridge  v.  Thackwell  (1)  and  Mills  v. 
Farmer  (2).  The  nature  of  those  cases,  and  the  effect  of  the 
decision,  I  think,  is  very  well  emphasised  in  a  short  passage  in 
Lord  Eldon  s  judgment  in  the  latter  case.  He  points  out  that 
giving  property  "  to  such  person  as  I  shall  name  to  be  my 
executor,"  and  appointing  no  executor,  leaves  that  in  the  case  of 
an  individual  a  void  gift.  And  then  he  says  (3)  :  "  But,  to  give 
effect  to  a  bequest  in  favour  of  charity,  the  Court  will  .... 
supply  the  place  of  an  executor  and  carry  into  effect  that  which, 
in  the  case  of  individuals,  must  have  failed  altogether.  This 
distinction  has  proceeded  partly,  perhaps,  on  principles  in  the 
Koman  law  which  we  do  not  at  this  time  perfectly  comprehend ; 
and  partly,  no  doubt,  on  the  religious  notions  which  formerly 
obtained  in  this  country,  according  to  which  it  fell  to  the  Ordi- 
nary's province  to  distribute,  in  case  of  intestacy.  A  third 
principle,  which  it  is  now  too  late  to  call  in  question,  is,  that  in 
all  cases  in  which  the  testator  has  expressed  an  intention  to  give 
to  charitable  'purposes,  if  that  intention  is  declared  absolutely, 
and  nothing  is  left  uncertain  but  the  mode  in  which  it  is  to  be 
carried  into  effect,  the  intention  will  be  carried  into  execution 
by  this  Court,  which  will  then  supply  the  mode  which  alone  was 
left  deficient."  That  is  the  principle  in  Moggridge  v.  Thach- 
well  and  in  Mills  v.  Farmer,  and  of  course  would  cover  a  con- 
siderable class  of  cases.    The  testator  has  defined  the  general 

(1)  7  Yes.  36.  (2)  1  Mer.  55. 

(3)  1  Mer.  9i. 
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0.  A.      character  of  the  charity  which  he  has  in  view,  but  has  left  the 
1894       objects  to  be  specified  by  a  particular  individual  who  can  no 
Xn  re      longer  specify  them.   That  is  one  illustration  of  it ;  but  of  course 
many  might  be  given,  all  coming  within  the  language  to  which 
I  have  referred. 

Stanpield.  Then  reference  is  made  to  another  class  of  case,  such  as  De 
^''"'^lS!'^'"'  ^^^^^  ^'  (1)'  ^here  there  was  a  gift  for  a  charitable  pur- 

pose  which  the  Court  held  to  be  illegal,  and  to  which,  therefore, 
it  could  not  give  effect ;  and  in  those  cases,  seeing  that  there 
was  a  charitable  purpose,  but  it  being  one  which  the  Court  could 
not  give  effect  to,  the  Courts  have  applied  the  money,  so  designed 
in  their  view  for  charity,  in  some  charitable  fashion  other  than 
that  illegitimate  method  designated  by  the  testator.  Of  course 
that  is  a  class  of  case  which  we  need  not  further  discuss  in 
connection  with  the  one  now  before  the  Court. 

But  then  follow  a  series  of  cases  of  another  description, 
although  coming  within  the  same  principle,  it  may  be  said,  as 
Moggridge  v.  ThacJcwell  (2)  and  Mills  v.  Farmer  (3).  The  first 
of  those  is  Loscomhe  v.  Wintringham  (4),  where  a  bequest  of  £500 
was  given  for  a  society  for  the  encouragement  of  servants  in 
good  conduct.  No  such  society  was  known  to  exist,  and  we  may 
take  it  none  did  exist.  The  Court  there  said  there  was  a  charit- 
able purpose;  the  machinery  for  carrying  it  into  effect,  the 
channel  through  which  it  should  be  carried  into  effect,  has  not 
been  designated  by  the  testator,  but  nevertheless  the  Court  will 
carry  it  into  effect.  That  was  also  the  position  in  the  case  of 
In  re  Clergy  Society  (5),  which  was  a  society  named,  but  which 
might  as  well  have  been  left  unnamed  because  there  was  no  such 
society  existing.  The  same  was  the  case  in  In  re  Maguire  (6), 
where  a  Church  Pastoral  Aid  Society  in  Ireland  was  mentioned, 
which  was  also  a  non-existing  society.  Those  cases  also  form 
a  class  which  has  been  established  upon  the  same  principles 
and  considerations  as  I  think  guided  the  Court  in  Moggridge 
V.  ThacJcwell  and  Mills  v.  Farmer,  and  that  class  of  case ; 
but  they  do  not  seem  to  me  to  govern  the  present  case  when 

(1)  2  Swans.  487,  n.  (4)  13  Beav.  87. 

(2)  7  Ves.  36.  (5)  2  K.  &  J.  615. 

(3)  1  Mer.  55.  (6)  Law  Kep.  9  Eq.  632. 
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once  the  construction  has  been  put  upon  the  will  which  1  have  C.  A. 
put  on  the  will  of  this  testator.  1894 

One  other  case  I  may  allude  to  in  connection  with  the  class  of      jn  re 
cases  beginning  with  Loscomhe  v.  Wintringham  (1),  which  I  have  ^^mer. 
mentioned,  and  that  is  the  case  of  Biscoe  v.  Jackson  (2).    It  v. 
seems  to  me  that  Lord  Justice  Cotton  and  Lord  Justice  Lindley 
in  delivering  their  judgment  in  that  case,  so  far  from  using  ^ord  Herscheii, 
language  favouring  the  argument  of  the  present  appellant,  seemed 
to  assume  the  case  against  the  appellant  upon  the  construction 
which  I  have  put  upon  the  will,  but  decided  in  favour  of  the 
bequest  there  on  the  ground  that  it  was  not  a  bequest  to  any 
particular  institution,  but  a  bequest  for  a  purpose  which,  if  it 
could  not  be  carried  out  precisely  in  the  way  named,  must  be 
carried  out  as  nearly  as  possible. 

Now  I  come  to  another  class  of  cases  within  which  I  think 
the  present  case  falls.  The  first  of  those  is  Clarh  v.  Taylor  (3), 
where  reliance  was  placed  upon  Loscomhe  v.  Wintringham ;  but 
the  Vice- Chancellor  declined  to  decide  the  case  in  the  same 
way  as  Loscomhe  v.  Wintringham  had  been  decided,  because 
he  regarded  that  case  as  distinguishable.  He  did  not  intend 
to  impugn  that  case,  as  he  said,  in  the  slightest  degree,  but 
he  regarded  it  as  not  governing  the  case  then  before  him. 
The  language  which  he  uses  (and  there  have  been  few  Judges 
more  careful  in  their  use  of  language  or  more  accurate  than 
he  was)  is  this  (4) :  "  There  is  a  distinction  well  settled  by  the 
authorities.  There  is  one  class  of  cases,  in  which  there  is  a  gift 
to  charity  generally,  indicative  of  a  general  charitable  purpose, 
and  pointing  out  the  mode  of  carrying  it  into  effect ;  if  that 
mode  fails,  the  Court  says  the  general  purpose  of  charity  shall 
be  carried  out.  There  is  another  class,  in  which  the  testator 
shews  an  intention,  not  of  general  charity,  but  to  give  to  some 
particular  institution ;  and  then  if  it  fails,  because  there  is  no 
such  institution,  the  gift  does  not  go  to  charity  generally  ;  that 
distinction  is  clearly  recognised ;  and  it  cannot  be  said  that 
wherever  a  gift  for  any  charitable  purpose  fails,  it  is  nevertheless 
to  go  to  charity.    In  many  cases,  it  is  difficult  to  see  to  which 

(1)  13  Beav.  87.  (3)  1  Drew.  642. 

(2)  35  Oh.  D.  460.  (4)  Ibid.  644. 
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particular  class  the  case  is  to  be  referred,  and  this  is,  to  a  certaia 
extent,  one  of  such  cases."  Now,  there  the  Vice-Chancellor  lays 
down  the  distinction  in  the  clearest  terms.  It  is  said  that  in 
that  case  the  facts  shew  that  the  institution  had  not  ceased  to 
exist  till  after  the  death  of  the  testator,  that,  therefore,  the 
decision  of  the  Yice- Chancellor  must  be  read  as  referable  to 
such  a  case,  and  if  so  his  decision  has  been  overruled.  I  cannot 
think  that  any  such  point  was  raised  in  that  case.  It  is  true 
that  on  the  statement  of  facts  it  would  seem  to  have  arisen ;  but 
then  the  statement  of  facts  is  now  shewn  to  be  inaccurate.  The 
report  states  that  the  testator  died  in  October,  1840,  and  an 
examination  of  the  record  has  shewn  that  the  testator  did  not 
die  till  October,  1846.  It  is  true  that  Brewry's  report  states 
that  the  institution  came  to  an  end  in  November,  1846,  which 
would  have  shewn  that  it  survived  the  testator  by  a  month  or 
part  of  a  month.  But  it  is  just  as  likely  that  there  has  been 
some  mistake  in  the  date  of  the  cessation  of  the  institution  as 
in  the  date  of  the  death  of  the  testator — at  all  events,  it  is  to  me 
inconceivable  that  if  such  a  point  existed,  and  it  could  have 
have  been  argued  in  that  case,  that  Mr.  WichenSy  who  argued  for 
the  Crown,  should  not  have  made  the  point,  and  that  there 
should  be  no  allusion  to  it  whatsoever  in  the  judgment  of  the 
Vice-Chancellor.  I  therefore  cannot  regard  the  judgment  of 
the  Vice-Chancellor  Kindersley  in  Clarh  v.  Taylor  (1)  as  otherwise 
than  a  decision  upon  the  point  which  it  purports  to  decide,  that 
having  no  relation  to  the  fact  that  the  institution  had  survived 
the  testator.  That  clearly  was  the  view  taken  by  Vice-Chan- 
cellor Wood  in  Fish  v.  Attorney-General  (2).  He  had  there  a 
similar  point  before  him.  The  institution  was  the  Ladies' 
Benevolent  Society  at  Liverpool,  and  the  institution  had  come  to 
an  end  before  the  death  of  the  testator.  The  Vice-Chancellor 
followed  Clarh  v.  Taylor,  and  held  that,  it  having  so  come  to  an- 
end,  the  gift  failed  altogether. 

I  pass  by  Bussell  v.  Kellett  (3),  because  on  the  facts  of  the  case 
there  may  be  some  discussion  as  to  how  far  the  principle  was 
properly  applied ;  but  the  same  principle  was  recognised  by  Vice- 

(1)  1  Drew.  642.  (2)  Law  Rep.  4  Eq.  521. 

(3)  3  Sm.  &  Gifif.  264. 
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Chancellor  Stuart  in  that  case.  It  was  afterwards  recognised  and  0.  A. 
followed  in  the  case  of  In  re  Ovey  (1)  by  Mr.  Justice  Pearson,  1894 
and  it  seems  to  me  that  in  the  case  of  In  re  Slevin  (2)  in  this 
Court  not  the  slightest  dissent  was  expressed  from  the  view  of 
Yice-Chancellor  Kindersley,  but  rather  the  contrary.  In  de- 
livering the  judgment  of  the  Court,  Lord  Justice  Kay  says  (3)  : 
"  In  the  present  case  we  think  that  the  Attorney-Greneral  must  ^^^^  Herscheii 
succeed,  not  on  the  ground  that  there  is  a  general  charitable 
intention  that  the  fund  should  be  administered  cy-pres  even  if 
the  charity  had  failed  in  the  testator's  lifetime,  but  because,  as 
the  charity  existed  at  the  testator's  death,  this  legacy  became 
the  property  of  that  charity,  and  on  it  ceasing  to  exist  its 
property  falls  to  be  administered  by  the  Crown."  So  that,  so 
far  from  throwing  any  doubt  upon  Clark  v.  Taylor  (4),  it  seems 
to  me  to  recognise  the  distinction  and  decides  the  case,  not  on 
any  ground  inconsistent  with  Clark  v.  Taylor,  but  exclusively 
on  the  ground  that  the  charity  having  survived  the  testator  the 
bequest  had  taken  effect,  and  when  the  charity  ceased  to  exist 
its  property  fell  to  the  administrator  of  the  Crown. 

One  case  was  referred  to  which  was  said  to  be  somewhat  an 
exception  to  those  with  which  I  have  been  dealing — the  case  of 
Marsh  v.  Attorney-General  (5) — and  at  first  sight  it  appeared  to  be 
so.  It  was  a  gift  to  the  President  of  the  Nautical  School  at 
Deal,  and  the  Nautical  School  at  Deal  was  not  in  existence  at 
the  time  of  the  death  of  the  testator.  But,  rightly  or  wrongly, 
it  is  quite  immaterial  to  inquire,  the  Court  there  came  to  the 
conclusion  on  the  true  construction  of  the  will  that  the  money 
was  given  to  the  president  of  that  school,  not  for  the  benefit  of 
the  school  but  that  education  might  be  given  to  certain  boys ; 
and  it  was  said  that  the  trust  would  have  been  perfectly  dis- 
charged by  educating  the  boys  at  Oxford  and  Cambridge,  or 
elsewhere  than  at  the  school.  It  therefore  really  forms  no 
exception  in  view  of  the  construction  put  on  that  will  to  the 
cases  to  which  I  have  been  alluding. 

I  think  I  have  now  referred  to  every  one  of  the  cases  which 

(1)  29  Ch.  D.  560.  (3)  [1891]  2  Ch.  243. 

(2)  [1891]  2  Ch.  236.  (4)  1  Drew.  642. 

(5)  2  J.  &  H.  615. 
Vol.  I.  1895.  D  1 
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0.  A.  have  been  relied  on  by  the  learned  counsel  for  the  Appellant, 
1894  and  they  seem  to  me  to  lead  to  the  conclusion  that  this  case 
^J7e  come  within  the  class  of  cases,  the  first  of  which  is  Glarh 

Eymek.         Taylor  (1),  decided  forty  years  ago,  but  which  has  been 
V.        followed  often  since,  and  that  there  is  really  no  authority  in 
Stakfielp.  ^j^y  ^g^y  conflicting  with  that  series  of  decisions.  Certainly 
L  cf'^^^^"'       principle  they  seem  to  me  to  be  sound ;  and  I  do  not  think 
it  would  be  in  accordance  with  sound  principle  to  hold  or  that 
any  prior  decisions  necessitate  our  holding,  where  the  conclusion 
is  once  arrived  at  that  the  main  object  of  the  testator  or  testatrix 
was  to  benefit  a  particular  institution,  that  that  was  not  of  the 
essence  of  the  bequest  and  that  if  that  institution  has  ceased  to 
exist  the  charitable  legacy  ought  still  to  be  held  as  effectual, 
and  the  money  to  be  applied  by  the  Court  on  the  cy-pres 
principle. 

For  these  reasons,  I  think  the  appeal  should  be  dismissed  with 
costs. 

LiNDLEY,  L.J. : — 

I  think  the  result  at  which  Mr.  Justice  CMtty  has  arrived  is 
right.  I  have  attended  to  and  followed  the  arguments  both  of 
Mr.  CozenS'Hardy  and  of  Mr.  Ingle  Joyce,  and  in  a  great  many  of 
those  arguments  I  concur.  I  think,  with  Mr.  Joyce,  that  it  does 
not  do  to  approach  a  will  of  this  kind  by  a  short  cut  by  saying 
there  is  a  lapse,  and  there  is  an  end  of  it.  It  is  begging  the 
question  whether  there  is  a  lapse  or  not.  You  must  construe 
the  will  and  see  what  the  real  object  of  the  language  which 
you  have  to  interpret  is.  I  will  not  read  the  words  of  this  gift 
again;  I  have  read  them  very  often,  and  studied  them  with 
care.  I  cannot  arrive  at  the  conclusion  at  which  the  Appellant's 
^  counsel  ask  me  to  arrive,  that  this  is  in  substance  and  in  truth 
a  bequest  of  £5000  for  the  education  of  the  priests  in  the  diocese 
of  Weshninster,  I  do  not  think  it  is.  It  is  a  gift  of  £5000  to  a 
particular  seminary  for  the  purposes  thereof,  and  I  do  not  think 
it  is  possible  to  get  out  of  that.  I  think  the  context  shews  it. 
I  refer  to  the  masses,  the  choice  of  candidates,  and  so  on.  If 
once  you  get  thus  far  the  question  arises,  Does  that  seminary 

(1)  1  Drew.  642. 
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exist  ?    The  answer  is,  It  does  not.    Then  you  arrive  at  the      C.  A. 
result  that  there  is  a  lapse ;  and  if  there  is  a  lapse,  is  there  1894 
anything  in  the  doctrine  of  cij-pfes  to  prevent  the  ordinary  j^re 
doctrine  of  lapse  from  applying  ?    I  think  not.   Once  you  arrive  "^^^^^ 
at  the  conclusion  that  there  is  a  lapse,  then  all  the  authorities 
which  are  of  any  value  shew  that  the  residuary  legatee  takes  the 
lapsed  gift.    We  are  asked  to  overrule  that  doctrine,  laid  down  ^indiey, 
by  Vice-Chancellor  Kindersley  in  Clarh  v.  Taylor  (1)  and  followed 
in  Fish  v.  Attorney-General  (2).    I  think  that  the  doctrine  is 
perfectly  right.    There  may  be  a  difficulty  in  arriving  at  the 
conclusion  that  there  is  a  lapse.    But  when  once  you  arrive  at 
the  conclusion  that  a  gift  to  a  particular  seminary  or  institu- 
tion, or  whatever  you  may  call  it,  is  "  for  the  purposes  thereof," 
and  for  no  other  purpose — if  you  once  get  to  that,  and  it  is 
proved  that  that  institution  or  seminary,  or  whatever  it  is,  has 
ceased  to  exist  in  the  lifetime  of  the  testator,  you  are  driven  to 
arrive  at  the  conclusion  that  there  is  a  lapse,  and  then  the 
doctrine  of  ey-pres  is  inapplicable. .  That  is  in  accordance  with 
the  law,  and  in  accordance  with  all  the  cases  that  can  be  cited. 
I  quite  agree  that  in  coming  to  that  conclusion  you  have  to 
consider  whether  the  mode  of  attaining  the  object  is  only 
machinery,  or  whether  the  mode  is  not  the  substance  of  the 
gift.    Here  it  appears  to  me  the  gift  to  the  seminary  is  the 
substance  of  the  whole  thing.    It  is  the  object  of  the  testator.  I 
think  that  is  plain  from  the  language  used. 

Those  are  the  short  grounds  of  my  judgment.  I  do  not 
comment  upon  the  decisions,  because  the  Lord  Chancellor  has 
done  that  sufficiently. 

A.  L.  Smith,  L.J. : — 

I  have  nothing  material  to  add.  In  investigating  whether 
Mr.  Justice  C/i^%*s  judgment  is  correct,  the  first  point  we  must 
make  up  our  minds  upon  is  this— whether  he  is  right  upon  the 
construction  he  puts  upon  this  bequest,  which  is,  that  it  is  a 
gift  to  a  particular  institution  for  the  purposes  of  that  insti- 
tution. That  is  the  construction  which  he  has  placed  on  the 
bequest  which  is  now  under  consideration.  The  Lord  Chancellor 
(1)  1  Drew.  642.  (2)  Law  Rep.  4  Eq.  521. 
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C.  A.  and  Lord  Justice  Lindley  have  dealt  with  the  considerations- 
1894  as  to  whether  that  is  correct  or  not.  I  entirely  agree  with  what 
ye  has  been  said  by  them.  In  my  opinion,  this  is  a  bequest  to  a 
particular  institution,  for  the  purpose  of  that  institution,  and 
it  is  not  correct  to  say  that  it  is  a  bequest  to  concrete  priests« 
Stanfield.  generally  in  Westminster.  When  once  this  is  arrived  at,  th& 
A.L.  Smith,  L.J.  gaggg  cited  by  Mr.  Cozens-Hardy  and  Mr.  Ingle  Joyce  seem  to  me 
to  be  all  one  way.  They  begin  with  the  judgment  of  Vice- 
Chancellor  Kindersley  in  Clarh  v.  Taylor  (1),  as  explained  by 
the  Lord  Chancellor,  followed  by  Yice-Chancellor  Wood  in  Fish 
V.  Attorney-General  (2),  and  then  by  Mr.  Justice  Pearson,  in 
In  re  Ovey  (3).  I  am  not  saying  that  In  re  Ovey  is  a  decision,, 
but  one  sees  how  he  deals  with  the  law  relating  to  ey-pres  upon 
a  bequest  like  this ;  then  comes  the  case  of  Biseoe  v.  Jackson  (4),. 
where  Lord  Justice  Cotton  and  Lord  Justice  Lindley  also  deal 
with  the  principles  of  the  law ;  and  it  seems  to  me  from  Clarh 
V.  Taylor  down  to  that  case  the  authorities  are  all  in  sequence 
upon  this  point. 

I  am  therefore  of  opinion  that  Mr.  Justice  Chitty  being  right 
in  the  construction  he  put  on  the  bequest  and  being  also  right 
as  to  the  law,  this  appeal  must  be  dismissed. 

Solicitors :  Frank  BicJiardson  &  Sadler ;  Witham,  Lambert  & 
Boshell ;  Hare  &  Co. 

(1)  1  Drew.  642.  (3)  29  Ch.  D.  560. 

(2)  Law  Rep.  4  Eq.  521.  (4)  35  Ch.  D.  460. 
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In  re  SOCJTH  AMERICAN  AND  MEXICAN  COMPANY.       a  A. 
Ex  'parte  BANK  OF  ENGLAND. 

[00214  of  1893.]  W^LlSmS, 

J. 

Estoppel — Judgment  hy  Co7isent — Action  for  Instalment  under  Agreement —  j-^^^^  20 
Denial  of  Agreement — Effect  of  Judgment  as  to  establishing  Agreement- 
Company —  Winding-up — Proof  of  Debt. 


A  judgment  by  consent,  or  default,  is  as  effective  as  an  estoppel  between 
the  parties  as  a  judgment  whereby  the  Court  exercises  its  mind  on  a  con- 
tested case. 

An  action  was  brought  against  a  company  to  recover  an  instalment  of  a 
•debt  alleged  to  be  due  under  an  agreement,  the  existence  of  which  was 
■denied  by  the  company  : — 

Held  (affirming  the  decision  of  Vaughan  Williams^  J.),  that  judgment 
by  consent  for  the  Plaintiffs  precluded  the  liquidator  in  the  winding-up  of 
the  company  from  denying  the  existence  of  the  agreement  on  a  proof  being 
sent  in  for  the  total  amount  due  under  the  agreement. 

Jenkins  v.  Robertson  (1)  distinguished. 

In  1891  G.  de  Murrieta  &  Co.  owed  the  Bank  of  England  £514,300. 
From  September,  1891,  to  February,  1892,  negotiations  took 
place  which,  as  alleged  by  the  Bank,  resulted  in  an  agreement 
between  the  Bank  and  the  South  American  and  Mexican  Company, 
Limited,  by  which  the  company  agreed  to  take  over  the  debt  and 
pay  it  to  the  Bank  (by  four  instalments,  three  of  which  were 
of  £100,000  each,  payable  in  December,  1891,  and  June  and 
December,  1892,  the  remaining  instalment  being  the  balance  of 
the  debt,  which  was  to  be  paid  in  June,  1893),  together  with 
interest  at  bank  rate,  but  not  under  £4  per  cent. 

During  the  months  of  January,  February,  and  March,  1892, 
the  company  paid  the  Bank  sums  amounting  to  the  first  instal- 
ment of  £100,000. 

Shortly  before  the  date  on  which  the  second  instalment  became 
due  (30th  of  June,  1892)  the  company  intimated  to  the  Bank 
that  they  did  not  intend  to  carry  out  the  alleged  agreement  or 
to  pay  the  £100,000,  and  on  the  1st  of  July,  1892,  an  action  of  the 
Governor  and  Company  of  the  Bank  of  England  v.  South  American 
and  Mexican  Company  Limited  (1892  B.  3089)  was  commenced  in 
(1)  Law  Kep.  1  H.  L.,  Sc.  117. 
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the  Queen's  Bench  Division.  By  their  statement  of  claim  the 
Plaintiffs  alleged  (par.  1)  that  the  Defendants  were  "  indebted 
to  the  Plaintiffs  in  the  sum  of  £100,000,  being  the  second  instal- 
ment of  a  sum  of  £514,300  agreed  to  be  paid  by  the  Defendants 
to  the  Plaintiffs,  the  said  second  instalment  being  payable  on  the 
30th  of  June,  1892,  the  first  instalment  of  £100,000  having  been 
duly  paid  by  the  Defendants  to  the  Plaintiffs,"  as  above  men- 
tioned ;  (par.  2)  that  "  it  was  part  of  the  same  agreement  that 
the  Defendants  should  pay  interest  at  bank  rate,  but  not  under 
4  per  cent,  per  annum." 

The  statement  of  claim,  after  referring  to  particulars  of  the 
agreement  delivered  with  the  claim,  concluded  with  a  claim  by 
the  Plaintiffs  for  £100,000,  and  interest  from  the  date  of  the  writ 
until  payment  or  judgment.  The  particulars  delivered  with  the 
statement  of  claim  were  headed  "  Particulars  of  the  agreement 
alleged  in  the  statement  of  claim,"  and  they  stated  as  follows : 
"  The  agreement  mentioned  in  paragraph  1  of  the  statement  of 
claim  was  negotiated  and  made  in  and  between  the  months  of 
October,  November,  and  December,  1891,  and  in  January,  1892, 
and  was  confirmed  or  renewed  on  or  about  the  8th  of  February, 
1892.  It  was  partly  in  writing  and  partly  verbal,  and  was  made 
between  the  governor  of  the  Banh  of  England  acting  on  behalf  of 
the  Plaintiffs,  and  E.  F.  Pollock  acting  on  the  part  of  the  Defen- 
dants. The  writings  leading  up  to  and  confirming  the  agreement 
were  as  follows  : —  [The  names  of  the  writers  and  recipients,  and 
the  dates  of  the  letters,  were  here  set  out].  The  interviews 
between  the  governor  and  H.  F.  Follock  were  on  numerous  occa- 
sions in  and  between  the  months  of  October,  1891,  and  January, 
1892,  the  dates  whereof  cannot  be  more  particularly  given. 
There  was  a  further  interview  on  the  8th  of  February,  1892, 
between  the  governor  and  H.  F.  Folloch  and  between  Mr.  May, 
the  chief  cashier,  on  behalf  of  the  Plaintiffs,  and  E.  F.  Pollock, 
at  which  the  following  documents  were  discussed — draft  form  of 
promissory  note  ;  draft  letter  (Murrieta  &  Go.  to  the  governor)." 

By  their  statement  of  defence  (par.  1)  the  company  denied,  for 
the  reasons  thereinafter  stated,  that  they  were  indebted  to  the 
Plaintiffs  in  any  sum  whatever.  Par.  2  was  as  follows:  "The 
Defendants  deny  the  alleged  agreement  mentioned  in  the  state- 
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ment  of  claim.  There  never  was  any  such  or  any  agreement  0.  A. 
between  the  Plaintiffs  and  the  Defendants."  By  par.  3  the  com-  i894 
pany  said  there  were  negotiations  between  themselves  and  the  ^iTi-e 

Plaintiffs,  and  that  there  never  was  any  concluded  or  binding  ^^^^j^^^j^ 
agreement  between  them;  that  the  sums  making  up  the  first  akd 

instalment  of  £100,000  were  paid  in  contemplation  of  and  with  ^  Company. 

a  view  to  a  proposed  ae:reement  which  was  never  concluded,  and  Ex  parte 

f  1  .        1       .     r  .1  Bank  OF 

subject  to  the  amalgamation  thereinafter  mentioned  and  not  England. 
otherwise ;  and  that  part  of  such  instalment  was  paid  by  certain 
guarantors  after  the  company  had  disputed  the  right  of  the 
Plaintiffs  to  receive  the  same,  and  had  protested  against  the  pay- 
ment. By.  par  4  the  company  said  that  if  there  ever  was  any 
agreement — which  the  company  wholly  denied — it  was  condi- 
tional upon  a  proposed  amalgamation  between  C.  de  Murrieta  dt 
Co.  and  the  company  being  successfully  carried  through  and 
completed  ;  that  such  amalgamation  never  was  successfully 
carried  through  or  completed ;  and  that  the  alleged  agreement 
never  became  binding,  or  operative,  or  in  force.  By  par.  5  the 
company  said  they  never  authorized  any  person  to  make  the 
alleged  agreement  on  their  behalf,  except  subject  to  the  amalga- 
mation being  successfully  carried  through  and  completed ;  and  by 
par.  6  they  set  up  sect.  4  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3). 

And  by  way  of  counter-claim  and  set-off  the  Defendants  said 
as  follows : — 

"  1.  The  Plaintiffs  are  indebted  to  the  Defendants  in  the  sum 
of  £100,000  for  moneys  had  and  received  by  the  Plaintiffs  for 
the  use  of  the  Defendants,  the  said  sum  being  the  moneys 
mentioned  in  the  claim,  and  having  been  paid  by  the  Defendants 
under  the  circumstances  stated  in  par.  3,  and  conditionally  only, 
and  the  consideration  for  such  payments  having  wholly  failed. 

"  2.  The  Defendants  claim  £100,000." 

By  their  reply  the  Plaintiffs  joined  issue  on  the  defence,  and, 
as  to  the  counter-claim,  said  that  the  sum  of  £100,000  was  paid 
in  part  performance  of  the  agreement,  and  without  any  condition 
or  agreement,  express  or  implied,  to  repay  the  same.  The  action 
was  being  tried  before  Mr.  Justice  Kennedy,  when,  after  some 
evidence  had  been  given  on  behalf  of  the  Plaintiffs,  Mr. 
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Fmlay,  Q.C.,  one  of  the  Plaintiffs'  counsel,  said:  "The  right  of 
the  Bank  to  recover  in  this  action  being  admitted,  judgment  has 
been  taken  upon  terms  which  need  not  be  mentioned.  The 
Bank  of  England  felt  that  it  was  their  duty  to  establish  their 
right  to  recover  .  .  .  the  terms  have  been  agreed  upon  between 
the  parties." 

Sir  Horace  Bavey,  Q.C.,  one  of  the  Defendants'  counsel,  said : 
"  I  think  I  ought  to  say  that  my  clients,  as  a  matter  of  business, 
and  for  reasons  with  which  I  need  not  trouble  your  Lordship, 
have  now  compromised  this  action  upon  terms  which  are  satis- 
factory to  the  Bank  and  to  my  clients;  but  it  must  not  be 
supposed  that,  if  the  case  had  gone  on,  I  should  have  acquiesced 
in  the  view  of  the  case  presented  by  my  learned  friend." 

The  judgment  as  drawn  up  and  entered  (on  the  30th  of  June, 
1893)  was  as  follows : — 

"  This  action  having  on  the  29th  and  30th  days  of  June,  1893, 
been  tried  before  the  Honourable  Mr.  J ustice  Kennedy ,  without 
a  jury  (by  consent),  in  the  City  of  London^  and  the  said  Honour- 
able Mr.  Justice  Kennedy^  on  the  said  30th  day  of  June,  1893, 
having  by  consent  ordered  that  judgment  should  be  entered  for 
the  Plaintiffs  on  the  claim  for  £100,000  and  costs,  and  dismissed 
the  counter-claim  with  costs;  and  the  said  Judge  having  also 
ordered,  by  consent,  that  execution  should  be  stayed  except  as 
to  costs,  and  that  if,  within  three  weeks  from  the  said  30th  day 
of  June,  1893,  the  sum  of  £60,000  were  paid  to  the  Plaintiffs, 
or  £20,000  were  paid  and  £40,000  secured  by  the  promissory 
note  [as  therein  mentioned],  the  Plaintiffs  should  accept  it 
(when  such  promissory  note  was  duly  paid)  as  in  full  discharge 
of  all  claim  on  the  Defendants ;  and  the  said  Judge  having  also 
ordered,  by  the  like  consent,  that  the  Plaintiffs  should  realize 
the  securities  in  the  best  interests  of  all  concerned,  and  should 
account  for  the  surplus,  if  any,  to  the  parties  entitled ;  and  the 
said  Judge  having  also  ordered,  by  the  like  consent,  that  if  the 
said  sum  of  £20,000  should  not  be  paid,  and  the  said  sum  of 
£40,000  secured  in  the  manner  provided  within  three  weeks  from 
the  said  20th  day  of  June,  1893,  as  hereinbefore  mentioned,  or  if 
the  said  promissory  note  should  not  be  paid  at  the  due  date, 
then,  in  either  of  such  cases,  the  Plaintiffs  should  be  at  liberty 
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to  issue  execution  for  the  full  amount  of  the  judgment  debt, 
after  giving  credit  for  any  moneys  (other  than  costs)  previously 
paid  under  the  now  reciting  order,  and  to  enforce  the  payment 
of  the  further  instalments  claimed  by  them  under  the  Plaintiffs' 
agreement  with  the  Defendants,  set  out  in  the  statement  of  claim 
in  this  action — It  is  this  day  adjudged  that  the  Plaintiffs  recover 
from  the  Defendants  £100,000  and  costs,  to  be  taxed,  and  that 
the  Defendants'  counter-claim  be  dismissed,  with  costs  to  be 
taxed." 

No  part  of  the  £60,000  mentioned  in  the  judgment  was  paid, 
and  on  the  2nd  of  August,  1893,  the  company  was  ordered  to  be 
wound  up  by  the  Court.  In  the  winding-up  the  Bank  claimed 
to  prove  for  the  sum  of  £401,592  5s.  %>d.  (being  the  above- 
mentioned  sum  of  £514,300,  less  the  first  instalment  of  £100,000 
and  the  sum  of  £12,707  received  as  interest  on  securities  held 
by  the  Bank),  and  interest  from  the  9th  of  January,  1892.  In 
the  affidavit  in  support  of  the  claim  the  total  value  of  the 
securities  was  estimated  at  £170,000. 

The  Official  Keceiver  and  Liquidator  rejected  the  proof,  sub- 
stantially on  the  same  grounds  as  those  alleged  as  a  defence  to 
the  action,  and  his  notice  of  rejection  of  proof  also  stated  "  that 
under  the  circumstances  the  company  is  not  bound  by  the 
judgment  dated  the  30th  of  June,  1893." 

The  Bank  took  out  a  summons  asking  that  the  decision  of  the 
Official  Receiver  and  Liquidator  rejecting  the  proof  might  be 
reversed,  and  that  the  proof  might  be  admitted  in  whole.  The 
summons  was  adjourned  into  Court  and  heard  before  Mr.  Justice 
Vaughan  Williams  on  the  19th  and  20th  of  July,  1894. 

It  was  conceded  during  the  argument  that  the  Bank  were 
entitled  to  prove  for  the  second  instalment  of  £100,000. 

Finlay,  Q.C.,  Greene,  Q.C.,  B.  M.  Bray,  and  Howard  Wright, 
for  the  Banh  of  England  : — 

All  the  grounds  relied  on  by  the  Respondents  in  support  of 
his  rejection  of  the  proof  were  raised  in  the  action ;  the  existence 
of  the  agreement  was  denied,  and  put  in  issue  by  the  defence 
and  counter-claim.  The  judgment  precludes  the  Respondents 
from  denying  that  the  agreement  was  binding  on  the  company. 
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The  judgment  embodied  a  compromise  between  the  parties  to 
the  action  which  was  a  mutual  arrangement  that  each  party- 
should  give  up  something  claimed  by  such  party ;  but  it  clearly 
involved  the  proposition  that  the  agreement  existed.  The 
question  whether  it  existed  or  not  was  one  which  the  parties 
came  prepared  to  contest  in  the  action ;  and  a  judgment  on  it, 
though  by  consent,  is  quite  as  conclusive  as  if  it  had  been  pro- 
nounced by  the  Court  after  the  action  had  been  fought  out :  In 
re  Flatau  (1)  ;  Flitters  v.  AUfrey  (2). 
[They  were  stopped  by  the  Court.] 

Moulton,  Q.C.,  and  George  Lawrence,  for  the  Official  Eeceiver 
and  Liquidator : — 

There  was  no  res  judicata  at  all.  The  judgment  was  a  mere 
bargain  between  the  parties,  whereby,  if  the  company  paid  £20,000 
and  paid  or  found  security  for  the  balance  of  £60,000,  the  rest 
of  the  claim,  not  only  as  to  the  £100,000,  but  as  to  everything 
under  the  agreement,  was  to  be  abandoned ;  but  if  the  money 
was  not  paid  and  secured  as  agreed,  the  Bank  were  to  have 
judgment  for  the  £100,000,  and  were  to  take  whatever  proceed- 
ings they  thought  proper  with  regard  to  the  rest  of  their  claims. 
But  there  was  no  bargain  in  that  case  as  to  the  rest  of  such 
claims. 

The  Court  never  exercised  its  mind  on  the  question  raised  by 
the  pleadings,  and  the  company  are  not  estopped  from  raising 
the  question  in  other  proceedings. 

[Yaughan  Williams,  J.  : — Newington  v.  Levij  (3)  clearly 
establishes  that  there  may  be  estoppel  by  judgment  without  the 
mind  of  the  Court  having  been  exercised.] 

That  was  not  a  case  of  estoppel  by  res  judicata  ;  it  was  estoppel 
by  action.  There  was  no  judgment  in  this  case  on  any  particular 
issue — that  is  to  say,  as  to  rights  or  status.  The  observations  of 
counsel  at  the  trial  shew  that  it  was  not  intended  that  any 
liability  on  the  agreement  should  be  admitted. 

With  reference  to  the  instalments  beyond  the  one  sued  for, 

the  Plaintiffs  were  relegated  to  their  original  claim. 

(1)  [1893]  2  Q.  B.  219.  (2)  Law  Rep.  10  0.  P.  29. 

(3)  Law  Rep.  6  C.  P.  180. 
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A  judgment  by  agreement  does  not  have  the  same  eftect,  as 
regards  the  res  adjudicata,  as  a  judgment  not  by  consent — 
for  instance,  where  a  claim  for  a  declaration  as  to  a  right  of 
way  is  compromised,  the  public  are  not  precluded  from  again 
raising  the  question;  Jenkins  v.  Bobertson  (1).  The  question 
there  was,  What  makes  a  thing  res  judicata  ?  Where  the  Court 
acts,  not  in  a  judicial,  but  in  an  administrative  manner,  as  by 
registering  a  bargain,  there  is  no  res  judicata.  Judgment  by 
default  for  a  sum  of  money  is  conclusive  as  to  that  sum,  but  not 
as  to  the  facts  alleged  in  support  of  the  claim  for  it. 

[Vaughan  Williams,  J.,  referred  to  Howlett  v.  Tarte  (2).] 

A  judgment  is  conclusive,  not  only  with  reference  to  the 
actual  matter  decided,  but  also  with  reference  to  the  grounds  of 
the  decision — but  only  as  to  such  grounds  if  they  can  be  clearly 
discovered  from  the  judgment :  Alison's  Case  (3).  In  this  case  it 
is  impossible  to  say  that  the  Court  arrived  at  a  decision  on  any 
ground.  Although  judgment  directly  upon  a  point  is  conclusive 
upon  the  same  matter,  between  the  same  parties,  coming  inci- 
dentally in  question  in  another  Court  for  a  different  purpose, 
the  judgment  is  not  conclusive  evidence  of  any  matter  which 
came  collaterally  in  question,  or  of  any  matter  incidentally 
cognizable,  or  to  be  inferred  by  argument  from  the  judgment: 
Reg.  V.  Hutcliings  (4).  In  order  to  make  out  that  there  is  a  good 
estoppel,  the  plea  must  shew  that  the  point  relied  on  as  a  defence 
was  in  the  former  proceeding  decided  against  the  plaintiff: 
Carter  v.  James  (5). 
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Finlay,  in  reply  : — 

In  Carter  v.  James,  "the  attention  of  the  Court  ....  was 
not  called  to  the  effect  of  the  admission  by  pleading  over  in 
the  former  action,  the  verdict  on  the  issue  having  been  found 
against  the  plaintiff,  and  a  protestation  being  therefore  ineffec- 
tual to  prevent  his  being  bound  by  the  admission  implied  from 
pleading  over "  :  Smith's  Leading  Cases  (6).  It  is  true  that 
there  was  an  agreement  at  the  trial,  but  what  was  agreed  was 

(1)  Law  Eep.  1  H.  L.,  Sc.  117.  (4)  6  Q.  B.  D.  300,  304. 

(2)  10  C.  B.  (N  S.)  813.  (5)  13  M.  &  W.  137. 

(3)  Law  Rep.  9  Ch.  1,  25.  (6)  9th  Ed.  vol.  ii.  p.  847. 


44 


CHANCEEY  DIVISION. 


[1895J 


C.A. 

1894 

In  re 
South 
American 

AND 

Mkxican 
Company. 

Ex  parte 
Bank  of 
England. 


that  judgment  should  be  entered  for  the  £100,000  claimed,  and 
that  the  counter-claim  should  be  dismissed.  If  it  had  not  been 
intended  that  the  agreement  itself,  on  which  the  claim  to  the 
instalment  was  based,  should  be  established,  the  course  adopted 
would  have  been  to  withdraw  the  record,  on  the  terms  of  the 
Defendants  paying  the  Plaintiffs  £100,000,  and  of  there  being  a 
Judge's  order  if  necessary.  In  Alison's  Case  (1)  the  difficulty 
arose  from  the  judgment  in  the  former  case  not  in  form  stating 
on  which  plea  the  defendant  was  to  succeed,  but  only  stating 
that  the  plaintiffs  were  not  entitled  to  recover  any  portion  of  the 
sum  they  claimed.  Jenkins  v.  Bohertson  (2)  has  no  application 
to  the  present  case.  In  Scotland  it  is  competent  for  any  member 
of  the  public  to  bring  an  action  of  declarator  to  establish  a 
public  right,  and  if  it  is  fully  and  fairly  tried,  the  public  are 
bound  by  the  judgment.  All  that  the  House  of  Lords  decided 
was,  that  if  the  pursuer  compromises  the  action  for  some  con- 
sideration to  himself  the  public  are  not  precluded  from  raising 
the  question  again.  , 

Yaughan  Williams,  J. : — 

I  am  of  opinion  that  my  decision  must  be  in  favour  of  the 
BanJc  of  England  and  against  the  Official  Keceiver.  My  only 
reason  for  hesitating  to  come  to  such  a  decision  has  been  that  I 
could  see  so  little  ground  for  doubt  in  the  matter  that  I  was 
afraid  I  must  be  overlooking  something ;  but  I  must  now  give 
judgment  according  to  my  own  view  of  the  matter. 

Two  questions  arise.  One  question  is,  What  would  be  the 
effect  of  this  judgment,  as  an  estoppel  between  the  same  parties, 
if  the  decision  had  been  arrived  at  in  the  ordinary  way,  and  not 
by  consent?  The  other  question  is,  whether  it  makes  any 
difference  that  in  this  case  the  judgment  was  a  judgment  by 
consent.  I  will  deal  with  the  second  question  first,  and  as  to 
that  point  I  am  of  opinion  that  the  fact  that  the  judgment  was 
by  consent  makes  no  difference  whatsoever.  It  is  quite  true, 
of  course,  that  a  judgment  by  consent  is  based  on  agreement 
between  the  parties,  and,  if  the  judgment  has  not  been  drawn  up 
in  accordance  with  the  agreement  between  the  parties,  that  is, 
(1)  Law  Kep.  1  Ch.  1,  25.  (2)  Law  Kep.  1  H.  L.,  Sc.  117. 
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at  any  time,  a  sufficient  ground  for  altering  the  judgment  and 
modifying  it  so  as  to  make  it  accord  with  the  agreement.  It 
was  said  that  the  proper  way  of  getting  that  done  was  by  some 
motion  or  proceeding  to  reform  or  set  aside  the  judgment. 
Generally,  that  would  be  so.  But  I  do  not  know  whether,  in  an 
action  between  the  Official  Keceiver  and  Liquidator,  who  repre- 
sents the  creditors  of  the  company,  and  the  BanJc  of  England, 
who  were  the  Plaintiffs  in  the  action,  I  should  think  it  necessary 
to  put  the  Official  Keceiver  to  resort  to  any  such  roundabout 
method.  Very  likely  it  would  have  been  the  proper  course,  as 
he  represents  the  creditors,  to  let  him  go  behind  the  judgment, 
and  rely  upon  the  agreement  which  was  the  basis  of  it,  if  such 
agreement  and  the  judgment  differed  at  all ;  but  I  need  not  decide 
that  question,  because  it  is  not  suggested  here  that  the  judgment 
has  been  drawn  up  otherwise  than  in  accordance  with  the  agree- 
ment. Indeed,  it  could  not  be  so  suggested,  because  here  is  the 
original  of  the  memorandum  which  was  signed  by  the  counsel 
engaged  in  the  action — Mr.  Finlaij,  for  the  Banlc  of  England,  and 
Sir  Horace  Bavey,  for  the  South  American  and  Mexican  Company — 
and  the  judgment  admittedly  follows  the  memorandum. 

Under  these  circumstances  I  have  only  to  consider,  with 
reference  to  the  second  question,  Mr.  MouUon's  suggestion,  that  a 
judgment  by  consent,  upon  which  the  Court  has  not  exercised  its 
mind,  does  not  and  cannot  raise  an  estoppel  inter  partes,  I  can 
only  say  this  is  the  first  time  I  have  ever  heard  such  a  proposi- 
tion suggested.  It  has  always  been  the  law  that  a  judgment  by 
consent  or  by  default  raises  an  estoppel  just  in  the  same  way  as 
a  judgment  after  the  Court  has  exercised  a  judicial  discretion  in 
the  matter.  The  basis  of  the  estoppel  is  that,  when  parties  have 
once  litigated  a  matter,  it  is  in  the  interest  of  the  estate  that 
litigation  should  come  to  an  end ;  and  if  they  agree  upon  a 
result,  or  upon  a  verdict,  or  upon  a  judgment,  or  upon  a  verdict 
and  judgment,  as  the  case  may  be,  an  estoppel  is  raised  as  to  all  the 
matters  in  respect  of  which  an  estoppel  would  have  been  raised  by 
judgment  if  the  case  had  been  fought  out  to  the  bitter  end. 

The  only  one  of  the  authorities  cited  to  me  to  which  I  need 
refer  is  Jenkins  v.  Bohertson  (1) ;  and  I  have  only  to  say,  with 
(1)  Law  Rep.  1  H.  L.,  Sc.  117. 
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regard  to  that  case,  that  it  is  no  decision  whatever  upon  the 
general  law.  The  action  was  an  action  in  which,  according  to 
the  law  of  Scotland,  one  person  is  allowed,  if  he  chooses,  to  repre- 
sent the  public ;  and  apparently,  according  to  the  law  of  Scotland, 
the  result  of  that  action  binds  the  public  at  large.  All  that  the 
House  of  Lords  decided  was  that  such  a  result  would  not  bind 
the  public  at  large  unless  it  was  a  result  arrived  at  after  judicial 
consideration,  and  that  it  would  not  bind  the  public  if  it  was  a 
result  arrived  at  by  consent,  and  d  fortiori  if  such  consent  was  a 
purchased  consent.  The  decision  does  not  seem  to  me  to  touch 
this  matter  at  all. 

Under  these  circumstances  I  have  come  to  the  conclusion 
that  I  must  treat  the  judgment,  in  the  action  brought  by  the 
Banh  of  England  against  the  company,  although  it  was  a  judg- 
ment by  consent,  as  being  binding  upon  the  parties  to  that 
action  in  just  the  same  way  as  if  it  had  been  a  judgment  arrived 
at  after  the  case  had  been  fought  out. 

That  being  so,  the  only  other  question  I  have  to  consider  is, 
In  respect  of  what  matters  is  this  judgment  conclusive  ?  The 
action  was  brought  to  recover  a  sum  of  £100,000,  the  second 
instalment  of  a  debt  of  £514,300  alleged  by  the  statement  of 
claim  to  have  been  agreed  to  be  paid  by  the  Defendants  to  the 
Plaintiffs  at  certain  specified  dates.  Now,  the  identity  of  the 
agreement  is  established  by  the  particulars  which  were  delivered 
with  the  statement  of  claim.  It  seems  to  me  perfectly  impossible 
that  the  Plaintiffs  could  have  recovered  in  that  action  without 
establishing  that  agreement. 

The  judgment,  so  far  as  it  appears  material,  was  as  follows : 
"  This  action  having  .  .  .  been  tried  before  .  .  .  Mr.  Justice 
Kennedy  without  a  jury  (by  consent)  .  .  .  and  the  said  .  .  .  Mr. 
Justice  Kennedy  .  .  .  having  by  consent  ordered  that  judgment 
should  be  entered  for  the  Plaintiffs  on  the  claim  for  £100,000 
and  costs,  and  dismissed  the  counter-claim  with  costs ;  and  the 
said  Judge  having  also  ordered,  by  consent,  that  execution 
should  be  stayed,  except  as  to  costs,  and  that  if,  within  three 
weeks  from  the  .  .  .  30th  of  June,  1893,  the  sum  of  £60,000 
were  paid  .  .  .  the  Plaintiffs  should  accept  it  ...  as  in  full  dis- 
charge of  all  claim  on  the  Defendants  .  .  .  It  is  .  .  .  adjudged 
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that  the  Plaintiffs  recover  from  the  Defendants  £100,000,  and 
costs  to  be  taxed  .  .  .  And  that  the  Defendants'  counter-claim 
be  dismissed,  with  costs  to  be  taxed." 

Now,  that  seems  to  me  to  be  a  judgment  for  the  £100,000 
claimed  in  the  statement  of  claim.  I  should  have  had  no  doubt 
as  to  that  matter  even  if  there  had  been  no  counter-claim,  but 
the  way  in  which  the  counter-claim  is  dealt  with  makes  it  all 
the  more  clear  that  the  £100,000  mentioned  in  the  judgment  is 
the  £100,000  claimed  under  the  same  agreement,  the  non- 
existence of  which  was  the  basis  of  the  counter-claim.  It  is 
quite  plain  what  was  done  in  this  action.  The  Plaintiffs  alleged 
the  existence  of  an  agreement,  and  claimed  £100,000  as  an 
instalment  under  it.  The  Defendants  said  :  "  No  such  agreement 
existed.  We,  it  is  true,  have  paid  you  £100,000  under  that 
agreement — the  first  instalment,  as  it  was  supposed  to  be — but 
there  never  was  an  agreement,  and,  therefore,  you  ought  to  pay 
us  that  £100,000  back  again."  That  being  so,  the  judgment 
quite  plainly  means  that  there  was  such  an  agreement,  and, 
therefore,  that  there  was  to  be  judgment  for  the  £100,000 
claimed  by  the  Plaintiffs,  and  that  the  counter-claim — which  was 
for  a  return  of  the  first  instalment  of  £100,000,  and  was  based  on 
the  non-existence  of  the  agreement — failed. 

Under  these  circumstances  it  seems  to  me  abundantly  clear 
that  the  existence  of  this  particular  agreement  was  of  the  essence 
of  the  Plaintiffs'  claim  in  the  action,  and  that  it  was  impossible 
for  the  Plaintiffs  to  recover  the  instalment  of  £100,000  in  the 
action  unless  the  agreement  alleged  in  the  statement  of  claim 
existed.  And  Mr.  Moulton  did  not  deny  that,  if  the  judgment 
was  a  judgment  for  the  particular  £100,000  claimed  in  the 
statement  of  claim,  the  proof  of  the  existence  of  the  agreement 
would  be  essential  to  that  judgment.  But  it  was  suggested  that 
the  putting  in  of  the  £100,000,  the  same  figure  as  that  claimed 
in  respect  of  the  instalment,  was  a  mere  accident,  and  that  it 
really  was  not  intended  that  any  judgment  should  be  taken  on 
the  claim  in  the  statement  of  claim,  but  that  what  was  intended 
was  that  there  should  be  an  amount  payable  by  the  Defendants 
to  the  Plaintiffs,  not  under  the  claim,  not  recoverable  in  re- 
spect of  the  claim,  but  an  amount  to  secure  which  the  parties 
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had  agreed  that  the  pending  action  should  be  utilized  as 
machinery. 

All  that  I  can  say  is,  that  if  that  was  the  intention  of  the 
parties,  there  was  a  very  simple  mode  of  carrying  it  out,  which 
was  not  adopted  by  the  parties.  I  hold  that  the  judgment  on 
the  claim  is  a  judgment  for  the  £100,000  under  the  agreement 
alleged  in  the  pleadings,  and  that  the  judgment,  therefore, 
affirms  the  existence  of  the  agreement,  and  that  the  judgment 
for  the  Plaintiffs  on  the  counter-claim  also  affirms  the  existence 
of  the  agreement. 

Under  these  circumstances  it  seems  to  me  that  on  the  applica- 
tion before  me  the  Official  Eeceiver  cannot  be  allowed  to  question 
the  claim  of  the  Bank  of  England.  Therefore,  I  shall  give 
judgment  accordingly.  The  decision  of  the  Official  Eeceiver 
must  be  reversed,  and  the  proof  must  be  admitted  in  the  whole, 
with  costs,  but  without  prejudice  to  liberty  to  the  Official 
Eeceiver  to  apply,  if  he  wishes,  to  raise  any  question  of  mere 
account. 

F.  E. 


C.  A.         From  this  judgment  the  Official  Eeceiver  and  Liquidator 
appealed.    The  appeal  was  heard  on  the  6th  of  November,  1894. 

Moulton,  Q.C.,  and  George  Lawrence,  for  the  Appellant,  referred 
to  Jenkins  v.  Bohertson  (1). 


Finlay,  Q.C.,  Greene,  Q.C.,  Bv.  M.  Bray,  and  Howard  Wright^ 
for  the  Bank  of  England,  were  not  called  on. 


LoKD  Heeschell,  L.C.  : — 

I  think  that  the  judgment  of  the  learned  Judge  below  in  this 
case  was  right.  An  action  had  been  brought  by  the  Eespon- 
dents  against  the  South  American  Company  claiming  a  sum  of 
£100,000  as  the  second  instalment  of  a  larger  sum  agreed  to  be 
paid  by  the  Defendants  to  the  Plaintiffs.  There  was  a  counter- 
claim to  recover  back  the  sum  paid  as  the  first  instalment, 
alleging  that  the  agreement  was  only  inchoate,  or  that  it  was 
conditional,  and  that  the  condition  had  not  been  performed. 
(1)  Law  Rep.  1  H.  L.,  Sc.  117. 
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The  case  was  partly  tried,  and  thereupon,  by  consent  of  the       C.  A. 

parties,  an  order  was  made  that  judgment  should  be  entered  for  1894 

the  Plaintiffs  on  the  claim  for  £100,000  and  costs,  and  that  the 

counter-claim  should  be  dismissed  with  costs.    Now,  it  seems  to    ^  South 

'  American 

me  that  a  judgment  for  the  Plaintiffs  on  the  claim  was  not  a  and 

IMexican 

judgment  for  them  for  a  sum  of  £100,000  at  large ;  it  was  a  Company. 
judgment  for  them  on  a  claim  of  £100,000,  being  part  of  a  ^^^^^^l 
debt  due,  namely,  the  second  instalment.  Then  it  was  further  England. 
ordered  that  execution  should  be  stayed,  and  that  if  within  three  Lord  Herscbeii, 
weeks  £60,000  should  be  paid,  £20,000  in  cash  and  £40,000  by 
a  promissory  note,  and  if  the  promissory  note  was  duly  paid, 
that  £60,000  should  be  taken  in  satisfaction  of  all  claims — that 
is  to  say,  all  claims  by  the  Plaintiffs  under  the  agreement. 
Then  it  is  further  ordered  that  if  the  promissory  note  is  not 
paid — and  that  was  the  event  which  happened — they  should  be  at 
liberty  to  issue  execution  for  the  full  amount  of  the  judgment 
debt,  and  to  enforce  the  payment  of  the  further  instalments 
claimed  by  them  under  the  Plaintiffs'  agreement  with  the  De- 
fendants. Although  it  is  said  that  those  words  "under  the 
agreement  with  the  Defendants "  do  not  appear  in  the  minute 
signed  by  counsel,  at  all  events  the  words  appear  that  they 
shall  be  at  liberty  to  enforce  further  instalments.  Now,  what 
is  the  meaning  of  that  ?  It  is  said  that,  notwithstanding  that 
agreement  to  give  judgment  for  the  claim,  it  was  open  to  the 
Defendants  to  make  default  in  paying  the  £60,000,  and  then 
to  say,  "  As  regards  all  but  this  one  instalment,  for  which  you 
have  got  judgment,  the  matter  is  at  large  ;  you  have  got  judg- 
ment as  for  an  instalment  of  a  debt  in  respect  of  which  you 
sue;  but  we  are  to  be  at  liberty  now  to  say  there  never  was 
a  debt  at  all ;  we  cannot  undo  this  £100,000,  but  we  may  dis- 
pute our  liability  to  anything  further."  I  do  not  think  that  is 
the  meaning  fairly  to  be  gathered  from  the  settlement  arrived 
at  or  the  order  of  the  Judge.  I  do  not  think  the  fair  mean- 
ing is  that  they  were  to  be  at  liberty  afterwards  to  dispute  the 
existence  of  any  debt  at  all,  which  is  the  present  claim.  It  is  to 
be  observed  that  what  the  Plaintiffs  are  to  be  at  liberty  to  enforce 
is  further  instalments.  What  is  the  meaning  of  that  ?  Instal- 
ments of  that  debt  the  existence  of  which  is  recognised,  and 
YoL.  1. 1895.  E  1 


50 


CHANCERY  DIVISION. 


[1895] 


C.  A.      which  is  the  basis  of  the  judgment — that  debt  in  respect  of 
1894      which  judgment  is  then  given  for  the  instalment  then  due.  It 
In  re      means  "  If  we  do  not  carry  out  our  present  arrangement  with 
Ameri(S.n  ^®     liberty  to  enforce  payment  of  these  further 

MeScan  iiistalments  " — not  merely,  as  it  seems  to  me,  You  are  to  be  at 
Company,  liberty  then  to  take  proceedings  for  payment  of  those  further 
Ba^^of  iJistalments  or  claims  ;  and  we  are  to  be  at  liberty  to  insist  that 
England,  there  never  was  any  debt,  and  there  never  ought  to  have  been 
Lord  Herscheii,  any  judgment,  and  that,  therefore,  there  are  no  instalments 

  due."    I  do  not  think  that  is  the  fair  construction  or  the  fair 

effect  of  an  arrangement  of  this  sort,  where  a  judgment  is  given 
by  consent.  The  truth  is,  a  judgment  by  consent  is  intended  to 
put  a  stop  to  litigation  between  the  parties  just  as  much  as  is 
a  judgment  which  results  from  the  decision  of  the  Court  after 
the  matter  has  been  fought  out  to  the  end.  And  I  think  it 
would  be  very  mischievous  if  one  were  not  to  give  a  fair  and 
reasonable  interpretation  to  such  judgments,  and  were  to  allow 
questions  that  were  really  involved  in  the  action  to  be  fought 
over  again  in  a  subsequent  action.  I  think,  therefore,  the  judg- 
ment should  be  affirmed,  and  the  appeal  dismissed  with  costs. 

LiNDLEY,  L.J. : — 

I  do  not  think  this  case  is  arguable  in  a  lawyer's  sense  of  the 
expression.  It  is  impossible  to  read  the  compromise  without 
seeing  that  the  necessary  result  of  it  is— and  I  believe  the  inten- 
tion of  the  parties  to  it  was— that  the  dispute  between  them 
should  be  brought  to  an  end.  I  do  not  say  that  was  all,  because 
there  was  the  money  to  be  paid ;  but  to  say  that  it  is  competent 
to  any  person  to  re-open  the  litigation  and  dispute  the  validity 
of  the  claim  is  to  say  that  which  I  think  no  lawyer  could 
possibly  for  a  moment  assent  to* 

A.  L.  Smith,  L  J.^  concurred^ 

Solicitors  for  the  Banl<;  of  England  i  Freshfields» 
Solicitors  for  the  Official  Keceiver  and  Liquidator :  HoUams, 
Sons,  Coward,  dt  Hawlcsley, 

M.  W. 
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PLEDGE     CAKE.  c.A. 
[1893    P.  821.] 

Nov.  12. 

Mortgage — First  Mortgages  of  different  Properties  to  distinct  Mortgagees —   

Second  Mortgage  of  all  Properties  to  one  Mortgagee— Suhseq^uent  Union  of 
First  Mortgages — liedemption —  Consolidation. 

The  owner  of  several  houses  in  the  years  1863-1866  executed  first  mort- 
gages of  them  to  diflferent  mortgagees  for  distinct  sums.  In  1868  he  gave 
a  second  mortgage  on  all  the  houses  to  the  Plaintiff's  predecessors  in  title. 
In  1885  the  second  mortgage  was  transferred  to  the  Plaintift'.  Before  1893 
all  the  first  mortgages  had  become  vested  in  the  Defendants.  In  1893  the 
Plaintiff  brought  an  action  against  the  Defendants  to  redeem  two  of  the 
first  mortgages  upon  payment  of  the  amount  due  under  them  only. 

It  was  held  by  isomer,  J.,  following  Vint  v.  Padget  (1)  and  Tweedale  v. 
T'weedale  (2),  that  the  Defendants  were  entitled  to  consolidate  all  the  first 
mortgages. 

Beld,  by  the  Court  of  Appeal,  that  Vi^it  v.  Padget,  being  the  decision  ot 
a  Court  of  co-ordinate  jurisdiction,  could  not  be  overruled  by  their  Lord- 
ships, and  that  the  appeal  must  be  dismissed. 

Appeal  from  Mr.  Justice  Eomer  (3). 

The  facts  and  arguments  are  fully  given  in  the  report  of  the 
hearing  in  the  Court  below,  and  the  following  short  statement 
will  suffice  for  the  purpose  of  the  present  report : — 

James  Banhs^  who  was  the  owner  of  several  houses,  in  the  years 
1863-1866  executed  several  first  mortgages  of  them  to  several 
different  mortgagees  for  distinct  sums. 

On  the  20th  of  August,  1868,  he  mortgaged  all  these  houses 
together  by  way  of  second  mortgage  to  secure  one  sum  to  the 
Plaintiff's  predecessors  in  title. 

On  the  1st  of  April,  1885,  the  second  mortgage  of  the  20th  of 
August,  1868,  was  transferred  to  the  Plaintiff. 

Before  the  commencement  of  this  action  all  the  first  mort- 
gages had  become  vested  in  the  Defendants. 

On  the  30th  of  March,  1893,  the  Plaintiff  brought  this  action 
against  the  Defendants,  and  claimed  to  redeem  two  of  the  first 
mortgages  on  payment  of  the  amounts  thereby  secured.  The 


(1)  2  De  G.  &  J.  611.  (2)  23  Bear.  341. 

(3)  [1894]  2  Ch.  328. 
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0.  A.  Defendants,  however,  claimed  the  right  to  consolidate  all  the 
1894      first  mortgages. 

Pledge  Under  these  circumstances,  Mr.  Justice  Bomer,  following  Vint 
Cabr.      ^'  P^'^9^i  (1)       Tweedale  v.  Tweedale  (2),  held  that  the  Defen- 

  dants  were  entitled  to  consolidate  their  mortgages,  and  that  the 

Plaintiff  could  not  as  against  them  redeem  some  of  the  pro- 
perties included  in  the  mortgage  of  the  20th  of  August,  1868, 
without  redeeming  all. 
The  Plaintiff  appealed. 

Bramwell  Davis,  for  the  Appellant : — 

I  am  unable  to  distinguish  Vint  v.  Padget  from  the  present 
case,  and  if  that  case  is  to  be  treated  as  good  law,  and  as 
an  authority  binding  your  Lordships,  it  would  be  fatal  to  the 
present  appeal.  But  Vint  v.  Padget  has  been  recently  com- 
mented upon  by  the  Court  of  Appeal  in  Winter  v.  Garr  (3).  It 
was  not,  it  is  true,  necessary  to  decide  in  that  case  the  question 
which  arises  here;  but  the  observations  made  by  the  Court 
therein  have  thrown  doubt  upon  the  decision  in  Vint  v.  Padget, 
and  I  submit  that  it  should  not  now  be  treated  as  good  law. 

Neville,  Q.C.,  and  Edwin  Ward  were  not  called  upon. 

LoED  Hekschell  L.C. 

We  cannot  overrule  Vint  v.  Padget,  for  that  was  the  decision 
of  a  Court  co-ordinate  in  jurisdiction  with  ourselves ;  all  we  can 
do,  therefore,  is  to  dismiss  this  appeal. 

LiNDLEY  and  A.  L.  Smith,  L.J  J.,  concurred. 

Solicitors :  A,  B,  &  H,  Steele,  agents  for  J".  Minter,  Folkestone ; 
Talbot  &  Tasher. 


(1)  2  De  G.  &  J.  611.  (2)  23  Beav.  341. 

(3)  [1894]  3  Ch.  498.  ^ 

W.  W.  K. 
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McILQUHAM  v.  TAYLOE.  c.a. 

[1894    M.    80.]  1894 

STIELING,J. 

Contract — Alternative  Stipulations — Covenant  to  pay  £1000  or  to  tranfffer  July  13 

£1000  worth  of  Shares  in   Company  to  he  formed  hy    Covenantor —  Aug.  7. 
Company  formed  with  Shares  of  different  Classes — Breach  of  one  Alter-       q  ^ 

native — Bight  of  Covenantee  to  enforce  the  other-^Shares  of  no  marJcetahle  j^^^ 
value.  — 


The  Defendant  covenanted  by  deed  within  twelve  months  to  pay  the 
sum  of  £1000,  or  transfer  to  the  Plaintiff  £1000]worth  of  fully-paid  shares, 
in  a  company  to  be  formed  by  the  Defendant.  The  Defendant  formed  the 
company  with  preference  and  ordinary  shares,  and,  within  the  period 
named,  transferred  to  the  Plaintiff  shares  of  the  latter  class  of  the  nominal 
value  of  £1000,  and  purporting  to  be  fully  paid ;  but  no  contract  in  respect 
of  them  had  been  registered  previous  to  their  issue,  nor  were  they  in  fact 
fully  paid  up  in  cash,  and  the  Plaintiff  refused  to  accept  them.  After  the 
expiration  of  the  twelve  months  a  contract  in  respect  of  the  shares  was 
j&led  with  the  Registrar  of  Joint  Stock  Companies.  The  shares  of  the 
company  were  of  no  value,  and  had  never  been  marketable. 

In  an  action  to  recover  the  sum  of  £1000  : — 

ffeld,  by  Stirling,  J.,  that  the  Plaintiff  was  not  bound  to  accept  shares 
in  a  company  in  which  all  the  shareholders  did  not  stand  on  a  footing  of 
equality,  and  that,  as  the  Defendant  had  by  so  forming  the  company  put 
it  out  of  his  power  to  comply  with  that  branch  of  the  covenant  which 
related  to  the  shares,  he  must  perform  the  alternative  and  pay  the  £1000. 

Studholme  v.  Mandell  (1)  followed. 

Held,  by  the  Court  of  Appeal,  that  "£1000  worth  of  shares"  meant 
shares  of  that  value  in  the  market :  and  the  shares  transferred  being  of 
no  marketable  value,  the  judgment  of  Stirling,  J.,  was  affirmed  on  that 
ground. 

This  was  an  action  to  recover  the  sum  of  £1000  under  a 
covenant  contained  in  a  deed  dated  the  2nd  of  December,  1892. 
The  deed  in  question  was  an  assignment  of  a  lease  (dated  the 
4th  of  April,  1889)  of  a  certain  blende  mine.  It  was  made 
between  John  Paull  and  Griffith  Williams,  in  whom  the  lease 
was  then  vested,  of  the  first  part,  the  Plaintiffs  James  Mcllquham 
and  William  Michell  of  the  second  part,  and  the  Defendant 
Henry  E.  Taylor  of  the  third  part. 

After  a  recital  of  an  agreement  by  the  parties  of  the  first 


(1)  1  Ld.  Eaym.  279. 
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0.  A.      part  to  transfer  the  property  to  the  Plaintiffs,  the  deed  pro- 
1894       ceeded  :  "  Whereas  the  said  H.  E.  Taylor  has  since  agreed  with 
McIlquham  the  said  /.  Mcllquham  and  W.  Michell  for  a  transfer  to  him  of 
Taylor  \Q2i^Q  of  the  4th  of  April,  1889,  and  all  the  machinery 

— ■  and  plant  now  being  in  or  upon  the  said  demised  premises  for 
'the  remainder  of  the  term,  subject  to  the  payment  of  the  rents 
and  royalties  and  performance  of  the  covenants  and  conditions 
I  contained  therein  for  the  sum  of  £2000,  the  sum  of  £1000  to  be 
paid  on  the  day  of  the  date  of  these  presents,  and  the  sum  of 
£1000,  being  the  balance  thereof,  in  fully  paid-up  shares  in  a 
company  to  be  formed  by  the  said  S,  E.  Taylor  for  working  the 
said  mine  and  premises." 

Then  followed  the  assignment  and  the  covenant  in  question, 
which  was  in  these  terms :  "  The  said  H.  E.  Taylor  will  within 
twelve  calendar  months  from  the  date  hereof  pay  the  sum  of 
£1000  to  or  hand  over  to  or  otherwise  transfer  into  the  names  of 
the  said  James  Mcllquham  and  William  Michell  one  thousand 
pounds  worth  of  fully  paid-up  shares  in  a  company  to  be  formed 
by  the  said  E.  E.  Taylor^  within  the  said  twelve  months  as 
aforesaid,  for  working  the  said  mines  and  premises,  the  capital 
of  such  company  not  to  exceed  £12,000." 

A  company  was  duly  formed  and  registered  on  the  20th  of  May, 
1893.  The  memorandum  of  association  stated,  that  amongst  other 
objects  of  the  company  were  to  be  the  carrying  out  of  the  deed 
of  assignment  of  the  2nd  of  December,  1892,  and  the  acquiring 
by  purchase  of  the  lease  of  the  mine  in  question.  Clause  5  of 
the  memorandum  stated  that  the  capital  of  the  company  was 
£12,000,  divided  into  1200  shares  of  £10  each,  of  which  600 
were  thereby  declared  to  be  A  shares  with  £10  per  cent,  per 
annum  preference,  and  600  to  be  ordinary  or  B  shares.  The 
articles  of  the  company  provided  that  the  company  should  as 
speedily  as  possible  after  incorporation  enter  into  an  agreement 
with  E.  E.  Taylor  to  allot  to  him,  credited  as  fully  paid  up,  600 
B  shares  of  the  company  to  the  nominal  amount  of  £6000,  and 
the  sum  of  £4000  in  cash,  or  400  A  shares  of  the  company,  also 
credited  as  fully  paid-up,  to  the  nominal  amount  of  £4000,  as 
the  purchase-money  for  the  said  property. 
Shortly  after  the  incorporation  of  the  company  100  B  shares 
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expressed  to  be  fully  paid  up  were  allotted  to  the  Defendant ;      C.  A. 
and  on  the  23rd  of  November,  1893,  he  executed  a  transfer  of  1894 
these  100  shares  to  the  Plaintiffs.    At  that  time  no  contract  had  McIlquham 
been  registered  in  respect  of  them  under  sect.  25  of  the  Com-  taylob 
parties  Act,  1867.    Such  a  contract,  however,  was,  on  the  16th  of  - — 
June,  1894,  filed  with  the  Eegistrar  of  Joint  Stock  Companies, 
so  that  it  was  now  possible  for  the  Defendant  to  transfer  to  the 
Plaintiffs  fully  paid  shares  in  the  company.    It  was  proved  that 
the  shares  of  the  company  had  never  had  any  marketable  value. 
Under  these  circumstances  the  Plaintiffs  declined  to  accept  a 
transfer  of  100  B  shares,  and  claimed  payment  of  £1000  in 
cash. 

The  action  was  heard  before  Mr.  Justice  Stirling  on  the  13th 
of  July,  1894. 

Grosvenor  Woods,  Q.C.,  and  Griffith  Jones,  for  the  Plaintiffs  : — 

Where  there  is  a  contract  to  perform  some  act,  or  in  the 
alternative  pay  a  sum  of  money,  then  if  the  act  is  not  performed 
the  sum  of  money  is  payable  :  Beverill  v.  Barnell  (1). 

[Stirling,  J. : — Is  not  the  rule  of  law  that  where  there  is  an 
alternative  the  measure  of  damages  for  breach  of  the  contract  is 
that  which  is  least  burdensome  to  the  covenantor  ?] 

That  is  the  general  rule ;  but  not  where  the  alternative  is  the 
payment  of  a  certain  sum  of  money :  Leake  on  Contracts  (2). 

The  twelve  months  having  elapsed,  the  Defendant  cannot  now 
gives  us  the  shares,  and  he  is  bound  therefore  to  pay  the  money : 
Barhworth  v.  Young  (3).  The  Defendant  has  disabled  himself 
from  carrying  out  the  branch  of  the  covenant  relating  to  the 
shares  by  the  way  in  which  he  has  formed  the  company  :  Button 
V.  Scarborough  Cliff  Hotel  Company  (4). 

[Stirling,  J. : — Is  that  any  longer  law  ?    It  has  been  severely 
shaken  in  a  recent  decision.] 

The  Defendant  cannot  tender  us  shares  which  we  are  bound 
to  accept.  The  shares  were  issued  before  the  registration  of  a 
contract  as  required  by  sect.  25  of  the  Act  of  1867  ;  the  covenant 


(1)  Law  Kep.  8  C.  P.  475. 

(2)  3rd  Ed.  pp.  588,  589. 


(3)  4  Drew.  1,  25. 

(4)  2  Dr.  «fe  Sm.  521. 
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0.  A.      to  transfer  fully  paid  shares  has  not  therefore  been  satisfied,  and 
1894       the  Plaintiffs  could  not  safely  take  them  as  fully  paid  shares 
McIlqdham         ^f^®^  registration  of  a  contract :  Ooregum  Gold  Mining  Com- 


pany  of  India  v.  Boper  ( 1). 

Hastings^  Q.C.,  and  Bramwell  Davis,  for  the  Defendant : — 

The  contract  is  plainly  an  alternative  one,  and  the  construction 
depends  upon  which  branch  of  the  alternative  is  put  first.  In 
Deverill  v.  Burnell  (2)  the  contract  was  to  deliver  the  bills  or 
pay  the  value,  and  the  learned  Judge  said  that  if  it  had  been 
put  the  other  way  the  case  would  not  have  been  arguable. 
Here  it  is  to  pay  £1000  or  transfer  the  shares,  and  the  contract 
would  be  satisfied  by  the  performance  of  either.  That  being  so, 
the  Plaintiffs  are  only  entitled  to  damages  in  respect  of  that 
branch  of  the  alternative  which  is  least  burdensome  to  the 
Defendant :  CocJchurn  v.  Alexander  (3).  At  the  time  for  the  per- 
formance of  the  contract  the  shares  had  no  value,  and  conse- 
quently the  Plaintiffs  are  entitled  to  nothing  more  than  nominal 
damages. 

There  is  no  stipulation  in  the  contract  that  the  shares  shall 
be  all  of  the  same  value.  If  the  company  had  been  already 
formed  with  A.  and  B,  shares,  the  covenant  would  have  been 
satisfied  by  the  transfer  of  shares  of  either  class. 

Grosvenor  Woods,  in  reply : — 

On  the  construction  of  the  covenant  it  is  clear  that  the 
Plaintiffs  were  either  to  have  £1000  or  £1000  worth  of  shares. 
There  is  no  authority  that  in  a  case  of  this  kind  the  covenantor 
is  at  liberty  to  elect  to  perform  the  alternative  which  is  most 
favourable  to  himself. 

[Stikling,  J.,  referred  to  Bohinson  v.  Bohinson  (4).] 

The  £1000  was  meant  to  represent  the  equivalent  in  value  of 
the  shares.  The  Defendant  is  not  entitled  to  elect  to  give  us 
shares,  and  then  say,  "  I  do  not  transfer  them,  and  you  are  only 
entitled  to  damages  on  that  footing.    Where  there  is  a  contract 


(1)  [1892]  A.  C.  125. 

(2)  Law  Rep.  8  C.  P.  475. 


(3)  6  C.  B.  791. 

(4)  1  D.  M.  &  a  247. 
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to  perform  something  which  is  impossible,  and  in  the  alternative      0.  A. 
something  which  is  possible,  then  that  which  is  possible  must  be  1894 
performed.    In  the  absence  of  any  agreement  to  the  contrary,  if  mcIlquham 
A,  agrees  with  B.  to  form  a  company  and  give  him  shares  in  taylor 

it,  A.  is  bound  to  form  his  company  with  shares  of  equal  value   

and  give  B.  some  of  such  shares :  Button  v.  Scarhorough  Cliff 
Hotel  Company  (1). 

These  shares  were  not  validly  issued :  lit  re  Eddystone  Marine 
Insurance  Company  (2) ;  Bland's  Case  (3) ;  and  we  cannot  be 
forced  to  take  them.  Eegistration  of  a  contract  would  not  now 
protect  us  as  holders.  In  any  event,  we  are  entitled  to  £1000  as 
the  measure  of  damages  for  the  breach  of  the  covenant. 

Hastings : — 

Those  authorities  only  go  to  this,  that  where  a  contract  with  a 
company  is  manifestly  a  sham,  there  being  no  real  consideration, 
it  cannot  be  validated  by  registration  under  sect.  25  of  the  Act 
of  1867.    That  does  not  apply  here. 

1894.  Aug.  7.  Stikling,  J.  (after  stating  the  facts,  and 
observing  that  there  had  been  a  breach  of  the  covenant  to 
transfer  £1000  worth  of  fully  paid  shares  within  twelve  calendar 
months  of  the  date  of  the  deed,  continued) : — 

Under  these  circumstances  it  was  contended  that  the  contract 
was  to  hand  over  or  transfer  to  the  Plaintiffs  the  shares  described 
in  the  covenant,  or  in  default  to  pay  £1000,  and  it  was  said  that, 
in  consequence  of  default  made  by  the  Defendant,  the  £1000  is 
now  payable.  In  support  of  that  contention  the  case  of  Beverill 
V.  Burnell  (4)  was  cited.  For  the  Defendant  it  was  argued  that 
the  corvenant  is  to  perform  one  of  two  alternatives — either  within 
twelve  months  to  pay  £1000  or  to  transfer  the  shares  ;  that  the 
result  of  the  breach  is  that  the  Defendant  has  become  liable  to 
pay  damages,  but  that  such  damages  are  to  be  assessed  on  the 
footing  that  the  Defendant  is  entitled  to  select  for  performance 
that  alternative  which  is  the  least  burdensome  to  him.  In 
support  of  that  contention  two  cases  were  cited:  Cochhurn  v. 

(1)  2  Dr.  &  Sm.  521.  (3)  [1893]  2  Ch.  612. 

(2)  [1893]  3  Ch.  9.  (4)  Law  Rep.  8  C.  P.  475. 
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0.  A.  Alexander  (1)  and  BoUnson  v.  Bohinson  (2),  and  it  was  said  that,  the 
1894  shares  being  worthless,  the  Plaintiffs  are  entitled  to  nominal 
McIlquham  damages  only.  To  this  it  was  answered,  that  the  Defendant  has 
Taylor.  P^^  c>ut  of  his  power  to  perform  the  one  branch  of  the  covenant 
stidi^,  J.  forming  the  company  with  its  capital  divided  into  preference 
■ —  and  ordinary  shares,  and  that,  even  if  the  covenant  be  alterna- 
tive, he  must,  under  the  circumstances,  perform  that  branch  of 
it  which  provides  for  payment  in  cash.  I  have  come  to  the 
conclusion  that  the  Plaintiffs  are  right  in  that  contention,  and 
it  is  consequently  unnecessary  to  say  what,  in  my  view,  is  the 
strict  construction  of  the  covenant.  I  think  that  the  shares 
which  the  Defendant  undertook  to  transfer  were  to  be  shares  in 
a  company  in  which  the  shareholders  all  stood  on  a  footing  of 
equality.  If  the  case  were  one  of  partnership,  it  would  come 
within  the  Partnership  Aot,  1890,  which  provides,  in  sect.  2,  sub- 
sect.  1,  in  accordance  with  the  law  as  it  was  before  the  Act,  that, 
subject  to  any  agreement  express  or  implied  between  the  part- 
ners, all  the  partners  are  entitled  to  share  equally  in  the  capital 
and  profits  of  the  business,  and  must  contribute  equally  towards 
the  losses,  whether  of  capital  or  otherwise,  sustained  by  the  firm. 
Therefore  partners,  in  the  absence  of  express  stipulation,  stand 
on  an  equal  footing.  In  the  same  way,  upon  an  agreement  for  a 
partnership,  if  the  shares  are  not  defined,  the  partners  must 
come  in  on  equal  terms.  As  regards  the  position  of  shareholders 
in  a  company,  as  to  whom  nothing  is  said  as  to  their  rights  inter 
se,  the  law  may  not  be  in  a  very  settled  state.  The  point  was 
referred  to  in  the  House  of  Lords  in  British  and  American  Trustee 
and  Finance  Corporation  v.  Couper  (3).  Lord  Macnaghten  there 
says  :  "  In  the  case  of  Button  v.  Scarhorough  Cliff  Hotel  Com- 
pany  (4),  the  company's  memorandum  of  association  declared  that 
the  capital  was  divided  into  a  certain  number  of  shares.  There  was 
nothing  in  the  memorandum  or  in  the  articles  to  indicate  that 
the  shares  might  be  of  different  classes.  The  directors  found 
that  they  could  not  issue  the  whole  as  ordinary  shares.  A 
special  resolution  was  passed  authorizing  the  directors  to  issue  a 
certain  number  as  preference  shares.    The  proposed  issue  was 

(1)  6  C.  B.  791.  (3)  [1894]  A.  C.  399,  416. 

(2)  1  D.  M.  &  a.  247c  (4)  2  Dr.  &  Sm.  521. 
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restrained  at  tlie  suit  of  an  ordinary  shareholder,  on  the  ground  0.  A. 
mainly  that,  although  the  company  had  passed  a  special  reso-  1894 
lution  authorizing  the  issue  of  preference  shares,  they  had  not  in  McIlquham 
terms  altered  one  of  the  original  articles  which  provided  for  t^ylor 
equality  among  shareholders  in  respect  of  dividends.  The  com- 
pany then  passed  a  special  resolution  altering  the  obnoxious 
article.  They  were  again  met  by  an  application  for  an  injunc- 
tion, and  the  injunction  was  granted  by  Vice- Chancellor  Kinder s- 
leij  on  the  ground  that  there  was  an  implied  stipulation  in  the 
memorandum  of  association  that  all  the  shareholders  should 
stand  on  an  equal  footing  as  to  the  receipt  of  dividends,  and 
that  what  was  proposed  to  be  done  was  *  contrary  to  the  very 
nature  of  a  joint  stock  company,'  and  was  *  an  alteration  in  the 
constitution  of  the  company.'  It  is  difficult  to  understand  what 
the  learned  Vice- Chancellor  meant  by  the  expression  *  constitu- 
tion of  the  company,'  and  it  is  difficult  to  deal  with  an  argument 
resting  on  a  phrase  so  vague.  Nor  is  it  easy  to  understand  the 
Vice-Chancellor's  view,  that  equality  among  shareholders  in 
respect  of  dividends  was  an  *  implied  stipulation  in  the  memo- 
randum.' There  is  nothing  in  the  Act  of  1862,  or  in  any  other 
Act,  requiring  the  memorandum  to  contain  any  reference  to  the 
rights  of  shareholders  inter  se.  The  division  of  the  capital  into 
shares  of  a  certain  fixed  amount  which  must  appear  in  the  memo- 
randum would  not  be  altered  or  affected  by  issuing  some  of  the 
shares  as  preference  shares.  The  practical  result  of  the  decision 
has  been  that,  except  in  cases  coming  within  the  rule  laid  down 
in  Harrison  v.  Mexican  Bailiuay  Company  (1) — a  decision  which 
hafe  not  met  with  universal  acceptance — no  company  limited  by 
shares  that  has  not  taken  power  by  its  memorandum  to  issue 
preference  shares  has  been  able  to  raise  additional  capital  in  the 
manner  most  advantageous  to  its  shareholders  and  its  creditors. 
It  seems  to  me  that  the  decision  in  Button  v.  Scarborough  Cliff 
Hotel  Company  (2)  was  not  founded  upon  a  sound  view  of  the  Com- 
panies Act,  1862,  and  I  respectfully  dissent  from  it.  I  have  the 
less  hesitation  in  expressing  this  view  because  I  find  that  Lord 
Justice  Cotton  has  disapproved  of  the  chief  ground  on  which 
the  decision  was  based.  '  In  reality,'  he  says,  in  Guinness  v.  Land 
(1)  Law  Eep.  19  Eq.  358.  (2)  2  Dr.  &  Sm.  52X. 
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0.  A.      Corporation  of  Ireland  (1),  *  it  is  not  by  implication  from  the 
1894       construction  of  the  memorandum  that  the  equality  of  the  share- 
MclLQUHAM  holders  as  regards  dividends  arises,  but  by  the  implication  which 
TiYLOR  raises  as  between  partners,  unless  their  contract  has 

Stirling^  J    P^ovided  the  contrary.'  Lord  Justice  Lindley,  in  a  later  case  (2), 

  takes  the  same  view.    I  agree  that  the  equality  of  shareholders 

as  regards  dividends  is  not  an  implied  condition  of  the  memo- 
randum. But  I  doubt  whether  it  is  necessary  to  have  recourse  to 
the  doctrines  of  partnership.  It  seems  to  me  that  if  the  sum  of 
the  interests  of  persons  concerned  in  a  joint  adventure  is  divided 
into  shares  of  equal  amount  distinguished  by  numbers  for  the 
purpose  of  identification,  but  with  no  other  distinction  between 
them,  express  or  implied,  it  follows  as  a  self-evident  proposition 
that  the  interests  of  the  shareholders  in  respect  of  their  shares 
as  regards  dividend  and  everything  else  must  be  equal." 

The  law,  then,  is  that  under  an  ordinary  memorandum  of  asso- 
ciation, according  to  which  the  capital  of  a  company  is  divided 
into  shares  of  equal  amount,  the  interests  of  the  shareholders  must 
be  equal  in  all  respects.  Whether  in  a  company  so  constituted 
preference  shares  can  be  issued  is  a  question  the  final  decision 
of  which  has  not  yet  been  given,  although,  perhaps,  in  the  pre- 
sent state  of  the  authorities,  it  may  be  concluded  in  the  Courts 
of  first  instance  by  Htitton  v.  Scarhorough  Cliff  Hotel  Company  (3). 
However  this  may  be,  if  preference  shares  were  to  be  issued,  a 
resolution  of  the  company  would  be  necessary  to  sanction  the 
issue,  and  every  shareholder  would  have  an  opportunity  of 
voting  on  the  question.  In  the  present  case  the  shares  to  be 
transferred  under  the  agreement  were  to  be  shares  in  a  company 
to  be'  formed  by  the  Defendant,  the  capital  of  which  was  not  to 
exceed  £12,000.  In  the  absence  of  any  stipulation  to  the  contrary 
that  means,  in  my  judgment,  a  company  having  its  capital  divided 
into  shares,  all  of  which  were  to  stand  on  an  equal  footing. 
If  a  company  with  preference  or  priority  as  regards  part  of 
its  capital  had  been  contemplated,  I  can  hardly  doubt  that  the 
agreement  would  have  contained  a  stipulation  as  to  the  pro- 
portion of  the  preference  capital  and  the  ordinary  capital,  and 

(1)  22  Ch.  D.  377.    (2)  In  re  South  Durham  Brewery  Company,  31  Ch.  D.  261. 
(3)  2  Dr.  &  Sm.  521. 
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as  to  whether  the  shares  that  were  to  be  taken  in  payment  were      C.  A. 
to  be  of  one  class  or  the  other,  or,  if  both,  in  what  proportions.  1894 
It  seems  to  me  that  it  could  not  have  been  intended  to  leave  it  MoIlquham 
to  the  Defendant  to  say  whether  all  the  shares  except  100  taylor, 
should  be  issued  as  preference  shares,  carrying  interest  at  any    g^~;~  j 

rate  which  he  might  think  fit  to  determine.    In  my  judgment,   

therefore,  the  company  which  was  formed  by  the  Defendant 
was  not  one  in  which  the  Plaintiffs  could  be  compelled  to  accept 
shares,  and,  that  being  so,  I  think  that  the  Defendant  is  bound 
to  perform  the  other  alternative  of  the  covenant.  As  to  that  I 
may  refer  to  the  case  of  Studholme  v.  Mandell  (1).  There  an 
action  of  covenant  was  brought  by  the  plaintiffs  upon  covenants 
in  an  indenture  by  which  the  plaintiffs  demised  a  mill  to  the 
defendant,  and  in  which  the  defendant  covenanted  to  leave  the 
mill-stones  in  as  good  condition  as  he  found  them,  or  to  pay 
to  the  plaintiffs  so  much  as  they  should  be  damnified;  the 
damage  to  be  estimated  by  A.  and  B.,  who  viewed  them  when 
the  defendant  entered  upon  the  premises.  The  plaintiffs  assigned 
for  breach,  that  the  defendant  had  left  the  mill-stones  dam- 
nified, and  had  not  made  satisfaction.  The  defendant  pleaded 
that  A,  and  B.  had  not  estimated  the  damage.  The  plaintiffs 
demurred.  It  was  argued  for  the  defendant,  that  this  was  a 
condition  disjunctive,  and  therefore  the  leaving  of  the  mill-stones 
damnified  would  not  be  a  breach,  because  at  the  time  of  the 
covenant  he  had  elected  to  perform  the  one  or  the  other  part ; 
therefore  (according  to  Laughter's  Case  (2)),  without  estimation 
by  A.  and  B.  of  the  damage  of  the  mill-stones,  the  defendant 
was  excused  from  the  performance,  because  it  was  impossible  for 
him  to  make  the  adjudication,  or  to  compel  A.  and  B.  to  do  it ; 
and  till  that  be  done,  the  defendant  could  not  be  liable,  no  more 
than  if  A»  entering  into  bond  to  perform  the  award  of  B.  and 
C.y  and  B.  and  G.  would  not  make  any  award.  Against  that  it 
was  said  in  effect,  "  These  covenants  are  part  of  the  condition  of 
the  bond.  And  since  the  latter  part  of  this  disjunctive  covenant 
is  for  the  safety  of  the  defendant,  it  belongs  to  him  to  procure 
this  estimation,  or  otherwise  he  shall  be  liable.    If  the  estimation 

(1)  1  Ld.  Raym.  279.  • 
(2)  5  Rep.  21  b.  ;  Cro.  Eliz.  398;  Sir  F.  Moore,  357. 
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0.  A.  ought  to  be  made  by  such  persons  as  the  obligee  should  appoint, 
1894  and  the  obligee  had  refused  to  appoint,  this  would  have  excused 
MoIlquham  the  defendant ;  because  the  performance  of  the  covenant  is 
rendered  impossible  by  the  act  of  the  obligee.  But  in  this  case 
the  fact  is  contrary."  And  of  that  opinion  was  the  whole  Court, 
and  Treby,  C.J.,  put  this  case  (1),  A.  in  consideration  of  £100 
bound  himself  in  a  bond,  with  condition  either  to  make  a  lease 
for  the  life  of  the  obligee  before  such  a  day,  or  to  pay  him  £100. 
The  obligee  died  before  the  day,  yet  it  was  adjudged  that  the 
obligor  should  pay  the  £100,  and  not  the  damages  which  had 
been  suffered  if  he  had  got  a  lease  for  his  life,  and  accordingly 
there  was  judgment  for  the  plaintiff. 

It  seems  to  me  that  that  is  an  authority  that  in  such  a  case  as 
the  present,  the  default  in  the  performance  of  the  one  alternative 
being  due  to  the  act  of  the  Defendant,  who  might  have  formed 
his  company  in  another  way,  he  is  bound  to  perform  the  other 
alternative.  Consequently,  there  must  be  judgment  for  the 
Plaintiffs  for  £1000  with  costs. 

G.  A.  S. 

0.  A.         From  this  judgment  the  Defendant  appealed.    The  appeal 
was  heard  on  the  13th  of  November,  1894. 

Eastings,  Q.C.,  and  Bmmwell  Davis,  for  the  Appellant : — 

The  ground  upon  which  the  learned  Judge  decided  the  case 
was  that  the  Plaintiffs  were  not  bound  to  accept  shares  in  a  com- 
pany in  which  all  the  shares  were  not  on  an  equality.  But  there 
is  no  contract  in  the  deed  of  covenant,  either  express  or  implied, 
that  there  should  be  any  such  equality  in  the  shares  in  the 
intended  company.  The  case  on  which  he  relied — British  and 
American  Trustee  and  Finance  Corporation  v.  Couper  (2) — has  no 
application  to  the  present  case. 

But  it  is  also  said  that  the  Plaintiffs  were  entitled  to  shares  to 
the  value  of  £1000.  That  is  not  the  true  construction  of  the 
deed.  The  recital  shews  that  what  was  meant  was  shares  of  the 
nominal  amount  of  £1000.  If  the  construction  contended  for 
were  correct,  there  -would  be  no  meaning  in  the  alternative  cove- 

(1)  S.O.  Salk.  170,  pL  2.  (2)  [1894]  A.  0.  399. 
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nant,  for  the  payment  of  £1000  and  the  transfer  of  shares  worth 
£1000  in  the  market  are  practically  the  same  thing. 

Grosvenor  Woods,  Q.C.,  and  Griffith  Jones,  for  the  Plaintiffs, 
were  not  called  on. 

Lord  Halsbury  : — 

I  confess  that  in  this  case  I  have  not  been  able  to  entertain 
any  doubt  from  the  first  time  when  the  covenant  was  read  to  me. 
I  should  construe  it  as  I  should  construe  the  language  of  any 
ordinary  document.  I  think  if  the  covenant  itself  is  not 
ambiguous  I  have  no  right  to  refer  either  to  the  recitals  or  to 
the  statement  of  the  consideration ;  and  it  seems  to  me,  without 
at  all  going  into  the  reasons  of  the  learned  Judge  below  for  his 
judgment,  that  it  would  not  be  proper  to  hold  that  those  words 
are  not  to  be  taken  in  their  ordinary  natural  meaning — that  the 
Plaintiffs  were  to  have  £1000  worth  of  shares.  It  is  vain  to 
contend  that  if  you  take  any  other  construction  of  the  language 
you  do  not  have  to  strike  out  the  word  "  worth  "  altogether. 
Therefore,  upon  the  ordinary  principle  of  construction,  if  there 
is  nothing  cutting  down  the  natural  meaning  of  the  word  I  must 
construe  it  to  be  the  natural  meaning  of  the  word.  You  cannot 
construe  an  instrument  of  this  sort  by  striking  out  a  word,  and 
asking  us  to  read  the  document  in  such  a  way  as  to  make  that 
word  inoperative.  I  am  of  opinion  that  the  Court  below  was 
right — that  the  true  construction  of  the  language  is  that  there 
were  to  be  £1000  worth  of  shares  ;  and  it  is  admitted  that  these 
shares  were  not  worth  £1000.  The  appeal  must  be  dismissed 
with  costs. 

LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  The  covenant  is  hj  Taylor  that  he 
will  within  twelve  calendar  months  of  the  date  of  the  document 
pay  £1000,  or  hand  over  to,  or  otherwise  transfer  into  the  names 
of,  the  Plaintiffs  £1000  worth  of  fully  paid-up  shares  in  a  com- 
pany to  be  formed  by  Taylor,  the  capital  of  which  is  not  to 
exceed  £12,000.  Now,  what  does  that  mean?  Mr.  Graham 
Hastings  has  invited  us  to  construe  it  that  he  will  pay  £1000  in 


C.A. 

1894 

McIlquham 

V. 
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0.  A.  cash  or  in  shares,  meaning  that  he  will  transfer  shares  to  the 

1894  nominal  value  of  £1000.    I  do  not  think  that  that  is  the  fair 

MgIlquham  meaning  of  the  language  used.    I  put  to  Mr.  Graham  Hastings 

Taylor,  another  aspect  of  the  case :  supposing  these  shares  had  gone  up, 

- — ,  ,  and  Taylor  had  offered  and  tendered  a  smaller  number  than 

Lindley,  L.J. 

  £1000  in  nominal  value,  but  £1000  worth  in  the  market,  what 

would  have  been  the  answer  ?  The  shares  would  be  taken  at 
their  value  according  to  the  market.  It  is  the  same  question 
from  another  point  of  view ;  but  it  strikes  me  that  the  answer 
to  it  is  clear.  No  one  in  the  case  supposed  could  have  accused 
Taylor  of  breaking  his  contract;  he  would  have  done  exactly 
what  he  said  he  would  do — paid  £1000  worth  of  shares.  Eeliance 
has  been  placed  on  the  recitals,  and  the  recitals,  no  doubt,  ex- 
press the  intention  of  the  parties  in  language  somewhat  different ; 
but  I  do  not  think  it  is  right  to  construe  the  plain  words  of  this 
covenant  with  reference  to  the  language  of  the  recitals,  more 
especially  as  the  draftsman  has  departed  from  the  view  which  he 
entertained  when  he  drew  the  recital.  There  is  no  covenant 
here  to  form  a  particular  company  with  a  defined  capital.  The 
covenant  is  to  pay  the  money  or  £1000  worth  of  shares  in  a 
company  to  be  formed  ;  and  although,  of  course,  the  recitals  from 
one  point  of  view  help  Mr.  Graham  Hastings,  the  covenant  that 
he  is  to  pay  £1000  worth  is  against  him.  I  think  the  only  safe 
way  is  to  adhere  to  the  language  of  the  covenant,  which,  to  my 
mind,  is  perfectly  plain. 

BiGBY,  L.J. : — 

I  am  of  the  same  opinion.  The  word  worth  "  is  not  only  an 
important  word,  but  it  appears  to  me  to  be  the  important  word 
in  that  covenant.  What  does  worth  "  mean  ?  It  means  worth 
in  the  sense  of  the  real  value  to  be  ascertained  in  some  manner. 
There  can  be  no  difficulty  in  ascertaining  it ;  it  does  not  mean 
nominal  value.  A  thing  may  be  of  the  nominal  value  of  £100,000, 
or,  as  in  this  case,  £1000,  and  yet  not  be  worth  a  farthing.  I  do 
not  consider  that  the  covenant  is  in  any  way  ambiguous.  If  it 
had  been,  I  do  not  see  that  we  should  have  got  any  light  from  the 
recitals,  or  from  the  consideration,  because  I  consider  they  are 
very  ambiguous,  and  that  they  do  not  exclude  the  meaning 
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which  is  given  in  the  covenant.    The  better  way,  however,  to  C.  A. 

put  it,  undoubtedly  is  that  unless  we  see  that  there  is  something  1894 

ambiguous  in  the  covenant  itself,  we  ought  not  to  care  about  mcIlquham 

the  consideration.  ^  ^• 

Taylor. 

Solicitors :   B.   Jenhins,  agent  for  Smith,  Owen,  &  Davies, 
Aberystivith ;  Daniel  Jones,  agent  for  A.  J.  Hughes,  Aherytswith, 

M.  W. 


Vol,  I.  1895. 
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In  re  GKAHAM. 
GRAHAM  V.  NOAKES. 


[1884    G.  3.] 


Beceiver — Beceiver^s  Becognizance — Bents  and  Profits  of  Beat  Estate — Insurance 
Money — Bejoairs — Sureties — Extent  of  Liahility. 

In  ascertaining  the  liability  of  sureties  under  a  receiver's  recognizance, 
the  Court  proceeds  on  the  principle  that  the  surety  is  liable  (to  the 
extent  of  the  amount  of  the  penalty)  for  all  sums  of  money  which  the 
receiver  himself  was  properly  liable  to  pay  into  Court  or  account  for : 
consequently,  where  a  receiver  of  *'  rents  and  profits  "  of  real  estate  had 
(1.)  insured  some  of  the  farm  buildings  in  his  own  name,  and  received  and 
misapplied  the  insurance  money,  had  (2.)  received,  and  not  accounted  for, 
dividends  on  Consols  in  Court  representing  proceeds  of  sale  of  real  estate, 
had  (3.)  received,  under  an  order  of  the  Court,  money  representing 
personal  estate,  to  be  spent  in  repairs,  which  he  had  misappropriated : — 

-Meld,  that  the  sureties  had  been  properly  charged  in  respect  of  these 
three  items. 

Practice  and  duties  of  receivers  of  rents  and  profits  as  to  insurance  and 
repairs  discussed. 


The  question  raised  by  this  application  was,  the  extent  of  the 
liability  of  the  sureties  of  a  defaulting  receiver  of  rents  and 
profits  of  real  estate,  under  the  terms  of  the  usual  receiver's 
'  recognizance.  The  facts  material  for  the  purposes  of  this  report 
were  as  follows : — 

In  April,  1884,  a  receiver  was  appointed  in  this  action  of  the 
"  rents  and  profits  of  the  real  estate "  of  the  testator  James 
Graham,  Security  with  two  sureties  was  given  in  the  usual 
way  on  this  appointment.  By  the  recognizance,  which  was  in 
the  form  given  in  Appendix  L  to  Rules  of  Supreme  Court,  1883, 
Form  21,  the  receiver,  and  two  sureties,  were  jointly  and  severally 
bound  in  the  sum  of  £8500,  the  condition  of  the  bond  being, 
that  if  the  receiver  "  shall  duly  account  for  all  and  every  the 
sum  or  sums  of  money  which  he  shall  so  receive  on  account  of 
the  rents  and  profits  of  the  real  estate  of  the  said  testator,  at 
such  periods  as  the  said  Court  or  Judge  shall  appoint,  and  do 


Adjourned  summons. 


1  Ch. 


CHANCERY  DIVISION. 


67 


In  re 
Gbaham. 

Gbaham 

V. 

NOAKES. 


and  shall  duly  pay  the  balances  which  shall  from  time  to  time  CHITTY,  J. 
be  certified  to  be  due  from  him,"  the  recognizance  shall  be  void.  1894 

In  the  early  part  of  the  year  1894  the  receiver  got  into 
difficulties  and  absconded,  and  by  an  order  of  the  15th  of 
February,  1894,  he  was  discharged,  and  ordered  to  leave  his 
final  account  at  Chambers,  and  pay  into  Court  the  balance 
certified  to  be  due  from  him.  This  order  not  having  been 
complied  with,  and  the  sureties  having  submitted  to  the  juris- 
diction of  the  Court  in  this  action,  as  fully  as  if  an  action  to 
enforce  their  bond  and  recognizance  as  sureties  for  the  receiver 
had  been  brought,  the  receiver's  accounts  were  taken  in  their 
presence,  when  the  question  was  raised  whether,  under  the  terms 
of  this  recognizance,  the  sureties  were  liable  for  anything  more 
than  "  rents  and  profits,"  and  particularly,  whether  they  could 
be  charged  in  respect  of  the  following  items : — 

(1.)  A  sum  of  £350  for  fire  insurance  money,  as  to  which  it 
appeared  that  the  receiver  had  in  1885  insured  some  farm 
buildings  in  his  own  name,  describing  himself  in  the  policy  as 
"  receiver  of  the  rents  and  profits  "  of  the  testator's  estate  ;  that 
he  had  charged  and  been  allowed  the  premiums  in  his  accounts ; 
a  fire  having  occurred  in  1893,  that  he  had  received  and  mis- 
applied the  insurance  money. 

(2.)  Various  sums  amounting  to  about  £100,  paid  to  the 
receiver  under  divers  orders  of  the  Court,  out  of  dividends  on 
Consols  in  Court  representing  the  proceeds  of  sale  of  part  of  the 
real  estate  sold  by  order  of  the  Court  pending  the  action,  and 
after  the  date  of  the  order  appointing  him  receiver,  such  proceeds 
of  sale  standing  to  a  separate  account  to  be  re-invested,  under 
the  trusts  of  the  will,  in  real  estate. 

(3.)  A  sum  of  £21,  balance  of  a  sum  of  £220,  paid  to  the 
receiver,  under  an  order  of  the  Court,  out  of  moneys  repre- 
senting personal  estate,  to  be  applied  in  repairs  on  the  real 
estate,  £199  only  having  been  spent  in  repairs. 


Byrne,  Q.C.,  and  T,  L,  Wilkinson,  for  the  sureties : — 

Item  1  is  capital :  it  represents  real  estate,  and  is  in  no  sense 
"  rents  and  profits,"  and,  therefore,  not  within  the  terms  of  the 
recognizance.    There  was  no  order  directing  the  receiver  to 
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CHITTY,  J.  insure,  and  no  existing  policy  to  be  kept  up ;  but  the  receiver 
started  a  fresh  insurance  in  his  own  name — a  most  unusual  course 
of  proceeding.  If  this  surcharge  is  allowed,  a  receiver  might 
insure  a  mansion-house,  or  the  pictures,  for  a  very  large  sum, 
and  then  if  he  received  and  misapplied  the  insurance  money  the 
sureties  of  "  rents  and  profits  "  only  would  be  liable.  Maunsell 
V.  JE^an  (1),  one  of  the  cases  that  will  be  relied  on  by  the 
Plaintiffs,  does  not  govern  the  present  case :  there  the  form  of 
the  recognizance  was  different,  and  it  was  mainly  a  question  of 
the  costs  incurred  through  the  receiver  not  doing  his  duty. 
Dawson  v.  Baynes  (2)  is  also  distinguishable ;  so,  too,  is  In  re 
Lochey  (3).  This  sum  of  £350  is  quite  outside  the  scope  of  the 
order  appointing  this  receiver  and  the  recognizance,  and  the 
sureties  are  not  liable  to  make  it  good.  Item  No.  2  represents 
dividends  paid  out  under  various  orders  of  the  Court,  and  does 
not  represent  rents  and  profits ;  and  item  No.  3  is  money  paid 
out  of  personal  estate  for  repairs,  and  not  rents  and  profits  for 
which  we  are  liable. 

[Chitty,  J. : — It  is  stated  in  Kerr  on  Eeceivers  (4)  that  the 
surety  is  answerable  to  the  extent  of  the  amount  of  his  recog- 
nizance for  whatever  sum  of  money,  whether  principal,  interest, 
or  costs,  the  receiver  has  become  liable  for.] 

That  proposition  is  far  too  wide :  probably  it  was  intended  by 
this  recognizance  to  make  the  sureties  liable  for  everything; 
but  as  a  matter  of  construction  we  submit  that  it  fails  to  go  as 
far  as  that. 


Levett,  Q.C.,  and  Bramwell  Davis,  for  the  Plaintiffs : — 

The  sureties  are  liable  for  the  balances  unaccounted  for  to 
the  extent  of  the  penalty,  and  cannot  be  relieved  from  their 
liability,  except  upon  paying  everything  that  the  Plaintiffs 
would  have  got,  if  this  receiver  had  duly  accounted  for  the  rents 
and  profits,  and  duly  paid  into  Court  the  balances  certified 
to  be  due  from  him.  They  must  pay  all  that  their  principal 
can  be  required  to  pay :  Dawson  v.  Baynes ;  Maunsell  v.  EgoM. 


(1)  3  J.  &  Lat.  251. 

(2)  2  Russ.  466. 


(3)  1  Ph.  509. 

(4)  3rd  Ed.  p.  217. 


ICh. 


CHANCEKY  DIVISION. 


69 


In  re 
Graham. 

Graham 

V. 

Noakes. 


It  was  quite  proper  that  these  buildings  should  be  insured;  CHITTY, J. 
the  premiums  were  all  allowed  in  passing  the  accounts  from 
1885  to  1892;  the  policy  moneys  were  paid  to  him  in  his 
capacity  of  receiver;  the  dividends  making  up  item  2  were 
clearly  profits  of  real  estate.  Then  as  to  item  3 :  this  money 
was  paid  to  him,  in  his  capacity  as  receiver,  for  repairs ;  it  is  the 
duty  of  a  receiver  to  do  repairs.  The  meaning  of  this  recog- 
nizance is,  that  the  estate  is  to  be  guaranteed  against  the 
misconduct  of  the  receiver,  and  the  liability  of  these  sureties, 
up  to  £3500,  is  co-extensive  with  that  of  the  receiver.  The 
surcharges  made  in  respect  of  these  three  items  are  therefore 
proper,  and  ought  to  be  allowed. 

Byrne,  in  reply : — 

The  Plaintiffs'  argument  amounts  to  this,  that  whatever  the 
form  of  the  recognizance,  and  even  though  the  order  only 
appoints  the  receiver  to  collect  "rents  and  profits,"  still  the 
sureties  are  liable  for  everything  the  receiver  does  or  receives. 
No  authority  has  been  cited  for  so  sweeping  a  proposition.  It 
is  one  thing  to  b^  a  surety  for  rents  and  profits,  and  quite 
another  thing  to  be  a  surety  for  corpus  of  the  estate.  This  is 
an  attempt  to  make  sureties  only  of  "  rents  "  liable  for  capital 
received  and  misapplied  by  the  receiver. 


Chitty,  J.  (after  stating  the  form  of  the  recognizance, 
continued)  : — 

The  argument  for  the  sureties  raises  the  question  of  the 
principle  upon  which  this  account  is  to  be  taken,  as  against  the 
sureties.  Now,  it  is  clear  that  at  Common  Law,  there  having 
been  default  on  the  part  of  the  receiver,  the  whole  sum  of 
£3500,  mentioned  in  the  recognizance,  is  recoverable  as  against 
the  sureties ;  and  if  authority  be  required  on  that  point  it  is 
furnished  by  the  certificate  that  was  given  by  the  Judges  in 
Dawson  v.  Baynes  (1),  who  were  of  opinion  that  if  there  had 
been  any  breach  of  the  condition  of  the  recognizance,  the 
penalty  was  a  debt  at  law  ;  and  the  question  of  interest  did  not 
arise  at  law. 

(1)  2  Russ.  468. 
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CHITTY,  J,  The  practice  is,  as  stated  by  Kerr  on  Keceivers  (1),  and  as  is 
1894  well  known,  when  the  recognizance  is  put  in  force  at  law,  to 
In  re  ^pplj  to  the  Court  by  whom  the  receiver  has  been  appointed  to 
submit  to  the  jurisdiction,  and  offer  to  have  the  account  taken 
by  the  Court  who  appointed  the  receiver.  On  taking  the 
account,  the  Court  does  not  necessarily  exact  the  full  amount 
of  the  sum  mentioned  in  the  recognizance  ;  but  the  Court,  when 
it  looks  into  the  case,  and  considers  the  nature  of  the  office  of 
the  receiver  in  the  circumstances,  applies  not  a  principle  of 
contract,  but  a  principle  of  equity,  to  the  account,  and  relieves 
the  sureties  against  demands  which  the  Court,  on  a  full  con- 
sideration of  the  matter,  thinks  the  sureties  ought  to  have 
allowed  in  their  favour.  Mr.  Kerr  in  his  book  states  that 
"the  surety  is  answerable  to  the  extent  of  the  amount  of  the 
recognizance  for  whatever  sum  of  money,  whether  principal, 
interest,  or  costs,  the  receiver  has  become  liable  for,  including 
the  costs  of  his  removal,  and  of  the  appointment  of  a  new  receiver 
in  his  place " ;  and,  in  my  opinion,  that  is  a  correct  general 
statement  of  the  principle  on  which  the  Court  proceeds. 

In  Dawson  v.  Baylies  (2)  the  Lord  Chancellor  pointed  out 
that  the  penalty  was  forfeited  by  breach  of  the  condition ;  the 
amount  of  the  penalty  is  the  debt  due  from  the  sureties ;  but 
he  did  consider  the  question  whether  they  should  be  charged, 
in  taking  the  account,  with  interest ;  and  in  the  circumstances 
of  that  case,  that  is  to  say,  upon  equitable  considerations,  he 
relieved  them  from  the  penalty  of  the  recognizance  to  the 
extent  of  the  demand  made  against  them  for  interest.  He 
says  (3)  :  "  It  seems  to  me  that  it  would  be  difficult  to  say,  that, 
where  the  principal  debtor  " — that  is  the  receiver — "  would  be 
obliged  to  pay  interest,  there  would  not  be  an  equity  that  the 
surety  should  pay  the  interest  in  default  of  the  principal." 

Now,  having  stated  what  I  take  to  be  the  principle  on  which 
the  Court  proceeds,  I  am  in  a  position  to  deal  with  the  parti- 
cular items.  The  first  item  is  the  sum  of  £350.  With  regard  to 
this  insurance  it  appears  that,  in  the  former  accounts  passed  by 
the  receiver,  he  had  been  allowed  by  the  Court,  and  properly 

(1)  3rd  Ed.  p.  217.  (2)  2  Euss.  466. 

(3)  2  Euss.  471. 
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allowed,  the  premiums  which  he  had  paid.  The  policy  itself  is  ^CHITTY,  J. 
referred  to  in  the  former  accounts,  and  the  Court  therefore  1891 
sanctioned  this  insurance,  and,  I  think,  I  am  justified  in  saying, 
sanctioned  the  insurance  in  the  receiver's  own  name.  I  have 
inquired  into  the  matter.  It  is,  say  my  Chief  Clerks,  the 
practice  for  receivers  to  insure ;  but  I  am  not  satisfied  one  way 
or  the  other  whether  they  insure  in  their  own  names.  Of  course, 
they  might  insure  the  property  in  the  names  of  the  trustees  or 
in  other  names,  though  this  receiver  was  allowed  to  insure  in 
the  manner  I  have  mentioned.  In  many  cases  when  receivers 
are  appointed  there  is  an  insurance  already  on  foot,  and  then  he 
takes  over  the  policy,  pays  the  premiums,  and  is  allowed  them 
on  passing  his  accounts.  It  appears  to  me  that  it  is  consistent 
with  his  duty  as  receiver,  and  that  the  Court  has  itself  sanctioned 
it,  that  he  should  make  and  keep  this  insurance  on  foot ;  and  I 
think  that  he  received  the  insurance  money  as  receiver.  The 
policy,  on  the  face  of  it,  was  granted  to  him  on  that  footing. 

It  appears  to  me  that  what  the  receiver  did  with  regard  to  this 
insurance,  was  done  by  him  in  his  character  of  receiver ;  that  he 
himself,  in  accounting  to  the  Court,  would  have  been  held  liable 
to  account  for  these  moneys ;  and  when  I  am  considering  the 
equities  fairly  applicable  to  a  case  of  this  kind,  it  seems  to  me 
that  if  I  charge  him,  as  I  must  have  charged  him,  as  between 
himself  and  the  Court,  with  the  amount  of  this  insurance  money 
thus  received,  so  I  ought  to  charge  the  sureties.  I  think  there 
is  no  equity  on  their  part  sufiScient  to  justify  me  in  saying  that 
they  ought  to  be  relieved  against  this  charge  for  £350.  Some 
cases,  of  course,  may  be  put  where  possibly  orders  might  be 
made  which  would  be  altogether  outside  the  scope  of  the  receiver- 
ship. That  is  not  the  case  which  I  am  dealing  with  here  on  this 
first  item,  and  any  case  of  that  kind  may  be  left  to  be  consi- 
dered when  it  arises.  In  my  opinion,  the  sureties  are  chargeable 
with  the  sum  that  the  receiver  received  on  this  policy,  and  did 
not  apply  in  accordance  with  his  duty. 

The  next  item  is  as  to  the  sum  of  £100.  Under  orders  of  the 
Court  the  receiver  received  these  dividends  as  part  of  the  income 
of  the  real  estate.  In  my  opinion,  this  again  was  within  the 
scope  of  his  duty  as  receiver,  and  I  ought  not  to  relieve  the 
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OHITTY,  J.  sureties,  who  are  liable  (as  I  have  said)  at  law  to  the  full  extent 
1894       of  £8500,  in  respect  of  this  income,  which  was  income  of  real 
estate,  seeing  that  the  money  in  Court  was  liable  to  be  laid  out 
in  the  purchase  of  other  land.    It  was  strictly  income — that  is 
to  say,  profits  of  real  estate. 

Then  the  next  item  is  the  sum  of  £21,  balance  of  moneys 
which  ought  to  have  been  spent  in  repairs  on  the  real  estate. 
Now,  repairs  of  real  estate  fall  within  the  scope  of  the  receiver's 
duty  :  he  is  allowed  to  do  certain  repairs  without  even  coming  to 
the  Court.  In  fact,  he  may  at  his  own  risk  execute  repairs  of  a 
more  extensive  kind.  There  is  no  exact  rule  that  I  know  of 
as  to  the  amount  that  he  may  do  upon  his  own  responsibility ; 
but,  of  course,  what  he  does  upon  his  own  responsibility  is 
liable  to  be  questioned,  unless  he  has  obtained  the  previous 
sanction.  Proper  repairs  of  real  estate  appear  to  me  again  to  be 
a  matter  which  falls  within  the  functions  of  a  receiver,  where  the 
receiver  is  appointed  to  receive  the  rents  and  profits.  That  being 
so,  it  appears  to  me  again  that  I  ought  not  to  relieve  the  sureties 
from  this  sum  of  £21,  with  which  the  Chief  Clerk  has  proposed 
to  charge  the  sureties. 

The  result,  therefore,  is  that  the  surcharges  made  in  respect  of 
these  three  items  are  proper  and  must  be  allowed ;  and  as  the 
sureties  have  failed  in  their  contention,  the  costs  of  this  appli- 
cation must  be  costs  of  the  surcharge. 


Solicitors  :  Indermaur  &  Brown,  agents  for  C,  Hamilton  Wliite^ 
Maidstone  ;  A,  E.  Arnould  &  Son, 

W.  0.  D. 
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In  re  NEGUS.  CHITTY,J. 

Solicitor  and  Client — Costs — Taxation — Agreement  for  Tenancy  for  less  than 

Three  Years — Leases  or  Agreements  for  Leases,  at  Back-rents" — Scale  iVbv.  1,  3,  6. 
Fee — Solicitors'  Remuneration  Act,  18S1  (44  &  45  Vict.  c.  44),  ss.  2,  4 —  ■ 
General  Order  under  Solicitors^  Remuneration  Act,  1881,  r.  2,  Sched.  I., 
Fart  LL. — Lessor  and  Lessee — Cost  of  Counterpart. 

In  the  absence  of  any  prior  written  agreement,  the  Taxing  Master  is 
bound  to  tax  according  to  scale  in  all  cases  where  the  scale  is  applicable, 
notwithstandiDg  the  fact  that  an  item  bill  has  been  delivered  at  the  request 
of  the  client.  The  fact  that  a  solicitor  has  delivered  an  item  bill  in  the 
first  instance  does  not  preclude  him,  when  before  the  Taxing  Master,  from 
consenting  to  its  being  taxed  according  to  scale.  Ln  re  Heather  (1)  held 
not  to  apply  to  such  a  case. 

The  costs  of  the  lessor's  solicitor  "  for  preparing,  settling,  and  com- 
pleting "  an  agreement  for  a  tenancy  for  less  than  three  years  at  a  rack-rent 
are  to  be  taxed  according  to  the  scale  prescribed  for  "  Leases  or  Agree- 
ments for  Leases  at  a  Rack-rent "  in  Schedule  L,  Part  XL,  to  the  General 
Order  under  the  Solicitors''  Remuneration  Act,  188 L 

In  estimating  the  costs  properly  payable  by  the  lessee  to  the  lessor^s 
solicitor,  the  cost  of  the  counterpart  or  duplicate  agreement  must  be 
deducted  from  the  scale  fee  when  ascertained. 

Summons  to  review  a  taxation  of  costs. 

The  question  raised  by  this  application  was  whether  a  tenancy 
agreement  for  a  term  not  exceeding  three  years  at  a  rack-rent 
was  a  "lease"  or  "agreement  for  lease,"  to  which  the  scale, 
prescribed  by  Schedule  I.,  Part  II.,  of  the  General  Order  under 
Solicitors  Bemuneration  Act,  1881,  applied,  or  whether  it  ought 
to  be  taxed  under  the  old  system,  as  altered  by  Schedule  II. 

In  April,  1894,  a  tenancy  agreement  was  prepared  by  one 
W.  NeguSy  the  landlord's  solicitor,  by  which  "  the  landlord  agreed 
to  let,"  and  "  the  tenant  agreed  to  take,"  for  the  purposes  of  his 
business,  a  flat  in  Bo7id  Street,  from  the  25th  of  March,  1894,  for 
the  term  of  three  years,  at  the  yearly  rent,  for  the  first  fifteen 
months  of  the  said  term,  of  £290  per  annum,  and  for  the  last 
twenty-one  months  of  the  said  term,  of  £275  per  annum,  payable 
quarterly,  upon  certain  terms  and  conditions  as  to  user,  &c., 
specified  in  the  agreement.    The  agreement  had  been  engrossed 

(1)  Law  Rep.  5  Ch.  694. 
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CHITTY,  J.  in  duplicate,  and  signed  by  both  parties,  but  had  not  been 
1894      handed  to  the  tenant,  though  he  had  been  let  into  possession  of 
the  premises  on  the  19th  of  the  same  month  of  April. 

At  the  request  of  the  tenant,  Mr.  Negus  delivered  to  him  an 
item  bill  under  the  old  system  as  altered  by  Schedule  II.  of  his 
costs  for  preparing  the  agreement,  which,  with  £1  15s.  Id.  for 
disbursements,  amounted  to  £14  14s.  Id.  An  order  of  course 
for  taxation  of  this  bill  was  obtained  by  the  tenant,  under  the 
third  party  clauses  of  the  Solicitors  Act.  On  this  bill  of  costs 
coming  before  the  Taxing  Master,  he  considered  that  the  scale 
prescribed  by  Schedule  I.,  Part  II.,  of  the  General  Order  under 
the  Solicitors  Bemuneration  Act,  1881,  applied,  and  taxed  the  bill 
on  that  footing  at  £14  Os.  Id,  Mr.  Negus  was  willing  to  accept 
this  taxation  as  correct ;  but  the  tenant  objected  that  the  fee  pre- 
scribed by  Schedule  I.,  Part  II.,  was  not  applicable,  as  this  was 
a  mere  tenancy  agreement  under  hand  only  for  a  term  not 
exceeding  three  years,  and  that  such  an  agreement  was  neither 
a  "lease  "  nor  an  "  agreement  for  lease  "  within  the  meaning  of 
Schedule  I.,  Part  II.;  and  further,  that  the  bill,  as  delivered, 
contained  many  items  which  the  tenant  had  not  undertaken  to 
pay,  and  for  which  he  was  not  liable  under  any  law  or  custom, 
and  therefore  that  the  bill  ought  to  be  taxed  as  an  item  bill, 
and  only  such  charges  allowed  as  were  reasonable  and  properly 
incurred  in  the  preparation  of  the  agreement.  The  Taxing 
Master  overruled  these  objections,  considering  that  the  case  was 
covered  by  the  decision  of  In  re  Emanuel  and  Simmonds  (1),  in 
which  Lord  Justice  Cotton  had  explained  "  agreement  for  lease  " 
as  meaning  agreements  on  which  the  parties  intended  to  rely  as 
sufficient  for  the  purpose  of  stating  the  terms  of  the  tenancy 
without  having  a  formal  lease  executed. 

The  tenant  thereupon  took  out  the  present  summons  to  review 
this  taxation. 

Whitehorne,  Q.C.,  and  E.  Ford,  for  the  summons  : — 
The  scale  fee  is  not  applicable  on  three  grounds. 
First.    Both  parties,  when  they  went  before  the  Taxing 
Master,  intended  to  have  this  bill  of  costs  taxed  as  an  item 

(1)  33  Ch.  D.  40. 
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bill  under  the  old  system ;  and  under  these  circumstances  the  CHITTY,  J. 
Taxing  Master  had  no  right,  mero  motu,  to  apply  the  scale  pre-  i89i 
scribed  by  Schedule  I.,  Part  XL ;  and  further,  the  solicitor 
having  delivered  an  item  bill,  could  not  in  effect  withdraw  it —  Negus. 
In  re  Eeather  (1) — by  consenting  to  have  the  scale  applied, 
when  he  saw  that  it  was  to  his  advantage  to  be  taxed  according 
to  scale. 

Secondly.  This  tenancy  agreement  is  neither  "a  lease"  nor 
an  "  agreement  for  lease  " :  the  decisions  of  In  re  Emanuel  and 
Simmonds  (2)  and  Savery  v.  Enfield  Local  Board  (3)  do  not  touch 
this  question ;  in  both  those  cases  the  tenancies  were  for  terms 
exceeding  three  years,  and  there  was  an  actual  lease,  the  only 
question  being  whether  the  scale  fee  covered  the  costs  of  the 
prior  agreements.  "  Leases "  or  "  agreements  for  leases  "  in 
Schedule  I.,  Part  II.,  must  mean  leases  or  agreements  for  leases 
by  law  required  to  be  by  deed  or  in  writing  :  simple  tenancy 
agreements  were  not  intended  to  be  included.  "Kent"  must 
mean  "  annual  rent,"  and  consequently  would  not  meet  the  case 
of  a  tenancy  for  less  than  a  year.  If  the  Taxing  Master's  construc- 
tion is  correct,  innumerable  hard  cases  would  arise — there  might 
be  an  agreement  to  let  a  workman's  room  at  7s.  a  week,  or  an 
agreement  to  take  a  cottage,  where  the  solicitor's  remuneration 
under  the  scale  might  exceed  the  whole  amount  of  rent.  That 
could  never  have  been  intended. 

Thirdly.  The  tenant  is  not  bound  to  bear  the  expense  of  the 
counterpart  or  duplicate  :  Jennings  v.  Major  (4) ;  and  the  scale 
fee  to  the  lessor's  solicitor  includes  costs  of  counterpart.  This 
is  a  third  party  taxation,  and  therefore  the  scale  cannot  apply, 
because  we  are  not  bound  to  pay  for  the  counterpart. 

On  these  grounds  we  contend  that  the  taxation  was  wrong. 

MansoUy  for  Mr.  Negus : — 

The  solicitor  is  not  estopped  by  delivering  an  item  bill  from 
accepting  the  taxation  by  scale  ;  both  parties  thought  the  scale 
did  not  apply — they  both  made  a  mistake ;  this  agreement  is  a 
document  on  which  the  parties  intended  to  rely  as  suflSiciently 


(1)  Law  Eep.  5  Ch.  694. 

(2)  33  Ch.  D.  40. 


(3)  [1893]  A.  C.  218. 

(4)  8  Car.  &  P.  61. 
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CHITTY,  J.  setting  forth  the  terms  of  the  tenancy,  and  is  within  the  defini- 
1894      tion  given  by  Lord  Justice  Cotton  in  In  re  Emanuel  and  Sim- 
In  re      monds  (1),  and  the  Taxing  Master  was  quite  right  in  taxing  it 
Negus.  footing  that  the  scale  applied. 

As  to  the  costs  of  the  counterpart  or  duplicate  and  the  stamp, 
I  am  quite  willing  that  the  costs  of  that  may  be  deducted  from 
the  amount  allowed  by  the  Taxing  Master.  The  amount  can  be 
readily  ascertained  and  agreed  now  to  avoid  a  reference  back  to 
the  Taxing  Master. 

WhiteJiorne,  in  reply. 


Chitty,  J. : — 

Both  parties  when  before  the  Taxing  Master  in  the  first 
instance  seem  to  have  adopted  the  principle  that  this  was  an 
item  bill,  which  had  to  be  taxed  on  that  footing.  The  Taxing 
Master  himself  considered  that  the  scale  applied  ;  and  as- 
suming that  he  was  right,  still  it  is  contended  on  behalf  of  the 
tenant  that,  in  these  circumstances,  the  Taxing  Master  could  not 
of  his  own  motion  apply  the  scale.  The  argument  did  not 
proceed  upon  any  doctrine  of  estoppel  or  question  of  conduct  or 
misconduct,  but  on  the  circumstances  I  have  mentioned,  and 
probably  the  best  form  which  the  argument  assumed  was  that 
which  had  relation  to  the  case  of  In  re  Heather  (2),  where  it  was 
held  that  a  solicitor  could  not  withdraw  a  bill  which  he  had  once 
delivered  without  the  consent  of  the  client,  and  I  may  add, 
without  an  order  of  the  Court.  Consequently  it  was  said,  that 
Mr.  Negus  was  bound  by  the  bill  which  he  had  delivered,  and 
must  therefore  submit,  as  a  matter  of  law,  to  have  his  bill  taxed 
as  an  item  bill.  It  appears  to  me  that  the  principle  of  In  re 
Heather,  which  was  decided  before  there  was  any  distinction 
between  scale  and  non-scale  taxed  costs,  does  not  apply  to  this 
case. 

It  is  the  practice,  I  believe,  for  the  Taxing  Masters,  where 
the  solicitor  brings  in  an  item  bill  in  a  case  to  which  the  scale 
applies,  to  tax  the  bill  by  the  scale ;  and  I  think  that  practice, 
which  I  understand  from  inquiry  prevails,  is  perfectly  right,  on 
(1)  33  Ch.  D.  47.  (2)  Law  Eep.  5  Ch.  694. 
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the  ground  that  the  Taxing  Master  is  bound  to  tax  according  to  CHITTY,  J. 

law ;  he  is  bound  to  apply  the  general  order  relating  to  the      189 1 

taxing  of  bills  in  all  cases  where  it  is  applicable.    Now,  though      2Vi  re 

the  solicitor  here  submitted  a  bill  with  items  in  the  first  instance,  ^^egus. 

there  having  been  no  agreement  in  writing  as  between  him  and 

the  tenant,  or  between  him  and  the  landlord,  that  the  charges 

should  be  made  on  the  non-scale  principle,  it  was  competent  for 

him  to  acknowledge  his  error  and  to  submit,  when  the  parties 

were  before  the  Taxing  Master,  to  have  his  bill  taxed  according 

to  scale ;  and  that  is  the  substance  of  what  happened  here,  because, 

when  Mr.  Negus  found  that  the  Taxing  Master  was  convinced 

that  the  scale  applied,  he  at  once  assented,  and  the  bill  has  been 

taxed  upon  that  basis.    It  appears  to  me,  therefore,  that  this 

first  objection  cannot  be  sustained. 

Then  I  come  to  the  second  point  argued,  which  raises  a  question 
of  substance.    It  appears  to  me  that  this  agreement  is  a  "  lease  " 
or  "  agreement  for  a  lease,"  within  the  meaning  of  Schedule  I., 
Part  II.  (first  scale).    The  Court  of  Appeal  in  In  re  Emanuel  and 
Simmonds  (1)  have  put  a  construction  upon  the  meaning  of  the 
term  "  agreements  for  leases."    The  only  point  that  the  Court 
had  to  decide,  and  did  decide  in  that  case,  that  is  relevant  to  the 
case  before  me,  was,  that  the  solicitor  could  not  make  a  double 
charge,  and  that  the  meaning  of  the  term  "agreements  for 
leases  "  in  Schedule  I.,  Part  II.,  was  not  the  strict  meaning  which 
would  be  applied  to  these  terms,  according  to  the  technical  view 
of  the  law,  but  that  "  agreements  for  leases "  included  (2) 
"  Agreements  on  which  the  parties  intended  to  rely  as  sufficient 
for  the  purpose  of  stating  the  terms  on  which  the  property  was 
held  without  having  formal  leases  executed."    The  Court  of 
Appeal  did  not  decide  that  the  term  "  agreements  for  leases  " 
did  not  include  what  the  words  primarily  import,  viz.,  an  agree- 
ment for  the  granting  of  a  lease,  as  distinct  from  an  agreement 
which  operates  itself  as  a  lease,  but  they  put  the  construction 
that  I  have  mentioned  upon  the  words  "  agreements  for  leases  " — 
a  construction  which,  if  I  may  take  the  liberty  of  saying  so,  is 
proper  and  reasonable.    It  would  be  an  error  to  say  that  Lord 
Justice  Cotton  defined  an  agreement  for  a  lease  as  being  only 
(1)  33  Ch.  D.  40.  (2)  33  Ck.  D.  47. 
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OHITTY,  J.  that  which  I  have  just  quoted  from  his  judgmeDt.    There  is  no 
1894:       strict  definition,  but  there  is  an  explanation  of  the  term,  shewing, 
Xnre      as  is  mentioned  particularly  by  Lord  Justice  Boiven,  that  the 
Negus.     expression  is  intended  to  include  documents  of  the  kind  already 
described. 

Now,  the  argument  for  the  tenant  is,  that  the  term  "  leases  " 
or  "  agreements  for  leases  "  applies  to  such  leases  or  agreements 
only  as  the  law  requires  to  be  in  writing,  though  it  is  admitted 
that  there  are  no  words,  either  at  the  commencement  or  any 
part  of  Schedule  I.  sufficient  to  justify  the  Court  in  accepting 
that  interpretation.  The  argument  is  founded  to  some  extent  by 
suggesting  cases  of  extreme  hardship  which  might  arise  if  it 
were  held  that  the  scale  applied  to  any  other  kind  of  leases,  or 
agreements  for  leases,  and,  consequently,  that  the  scale  ought, 
on  the  reasonable  construction  of  such  a  rule  as  this,  to  be  so 
construed  as  to  exclude  these  causes  of  hardship. 

It  is  quite  unnecessary  for  me  to  enter  into  a  dissertation  on 
the  term  "lease,"  though  I  will  state  shortly  that  the  term 
"  lease  "  is  used  in  strict  law  so  as  to  include  any  demise,  for 
any  period  however  short  or  however  long,  and  it  is  sufficient  for 
this  purpose  to  refer  to  the  Statute  of  Frauds  (29  Car.  2,  c.  3), 
the  first  section  of  which,  as  is  well  known,  enacts  that  all  leases 
by  parol,  and  not  put  in  writing  and  signed  by  the  parties 
making  or  creating  the  same  or  their  agents  thereunto  lawfully 
authorized  by  writing,  shall  have  the  force  and  effect  of  leases 
or  estates  at  will  only.  The  term  "  lease  "  is  well  known  to  the 
old  lawyers  and,  I  hope,  to  the  modern  ones.  Then  comes  the  2nd 
section,  which  contains  a  well-known  exception,  though  it  still 
speaks  of  the  excepted  things  as  "leases  "  :  "Except  all  leases 
not  exceeding  the  term  of  three  years  from  the  making  thereof." 
I  need  not  read  the  rest.  So  that  the  Statute  of  Frauds  shews 
upon  the  very  face  of  it  that  that  which  is  a  demise  for  a  term 
not  exceeding  three  years  still  is  properly  called  at  law  a 
"lease,"  and  that  a  lease  may  be  made  without  any  document 
whatever,  but  simply  by  word  of  mouth.  Later  in  the  same 
Act,  the  distinction  between  a  lease,  and  an  agreement  for 
a  lease,  is  maintained,  because  where  the  instrument  is  an 
agreement  for  a  lease  in  the  strict  sense  of  the  term,  there  the 
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4th  section  applies,  that  being  a  "contract  of" — that  means  CHITTY, 
concerning — land.  1894 

Then  comes  the  well-known  statute  of  8  &  9  Vict.  c.  106,  in  re 
s.  3,  which  enacts,  that  a  lease  required  by  law  to  be  in  writing 
shall  be  void  in  law  unless  made  by  deed.  Now,  putting  these 
enactments  together,  the  result  of  the  contention  for  the  tenant 
is,  that  the  scale  does  not  apply  except  to  leases  which  the  law 
requires  to  be  made  by  deed,  and  I  am  constrained  to  state  that 
I  cannot  find  that  the  words  leases  in  writing  or  leases  by  deed 
are  mentioned  on  the  face  of  Schedule  I.  itself.  I  need  hardly 
state  that  the  schedule  only  applies  when  there  is  a  document. 
The  schedule  is  headed  with  "Lessor's  solicitor  for  preparing, 
settling,  and  completing  lease  and  counterpart,"  and  conse- 
quently explains  that  there  must  be  a  document ;  but  that  is  a 
long  way  off  saying  that  the  document  must  be  a  deed,  and  that 
it  does  not  mean  a  deed  seems  to  follow  plainly  from  the  term 
"  agreements  for  leases  "  found  in  this  schedule  and  interpreted 
as  the  words  have  been  interpreted  by  the  Court  of  Appeal  in 
In  re  Emanuel  and  Simmonds  (1).  I  am  therefore  unable  to  accept 
the  construction  contended  for  by  the  tenant  as  the  right  con- 
struction to  be  put  upon  the  schedule.  I  agree  that  in  ordinary 
parlance,  and  in  conventional  language,  it  may  fairly  be  said 
that  a  distinction  is  constantly  made  between  a  "  tenancy  "  and 
a  "lease,"  and  I  daresay  many  solicitors  speaking  to  their  clients 
talk  of  a  "  lease  "  in  the  sense  of  meaning  a  lease  which  the  law 
requires  to  be  by  deed  ;  but  I  am  unable  to  say  that  I  can  intro- 
duce this  same  loose  parlance  into  the  rule,  and  adopt  it  as 
having  been  the  meaning  of  the  great  authorities  by  whom  these 
rules  were  made  under  the  Solicitors  Bemuneration  Act  of  1881. 

As  to  the  cases  of  hardship,  I  am  afraid  that  I  must  lay  them 
aside,  for  they  are  to  a  large  extent  merely  supposed  cases,  which 
do  not  often  occur  in  the  ordinary  course  of  business  ;  besides,  I 
do  not  think  that  these  rules  were  specially  addressed  one  way 
or  the  other  to  cases  of  that  kind,  but  if  a  person  has  to  take  a 
lease  for  a  period  less  than  three  years  and  consults  a  solicitor, 
he  may  have  a  considerable  amount  of  trouble  (particularly  in 
the  case  of  a  flat,  as  I  know  by  my  own  experience  here)  in 

(1)  33  Cb.  D.  40. 
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GHITTY,  J.  advising  his  client  as  to  what  he  shall  accept  or  decline.  It  does 
1894  not  appear  to  me  reasonable  to  say  that  this  5Z.,  which  is  the 
In  re  minimum  charge,  must  be  regarded  as  so  excessive  as  to  justify 
the  Court  in  putting  an  interpretation  on  the  reading  of  the  rule 
which  would  amount  to  a  decision  that  the  scale  fee  did  not 
apply  to  the  case  of  a  letting,  which  the  law  does  not  require  to 
be  in  writing. 

The  document  in  the  present  case  relates  to  the  letting  of  a 
flat.  The  documents  have  not  been  exchanged ;  but  taxation 
proceeds  upon  the  footing  that  they  will  be  exchanged,  so 
nothing  turns  upon  that.  The  term  does  not  exceed  three  years 
from  the  making  thereof,  if  I  look  upon  these  non-exchanged 
instruments  as  documents  pertaining  to  the  demise.  The  words 
are,  "  the  landlord  agrees  to  let  and  the  tenant  to  take  " — words 
which  have  been  interpreted — I  need  not  refer  now  to  the 
authorities — to  operate  as  a  present  demise,  and  if  the  documents 
had  been  exchanged  I  think  that  the  demise  would  have  been 
made.  There  was  to  be  immediate  possession,  and  the  documents 
were  to  be  exchanged — the  only  reason  for  the  non-exchange  of 
them  was  this  question  of  the  amount  to  be  paid  by  the  tenant 
for  the  cost  of  their  preparation. 

The  document  which  would  enable  the  tenant  to  take  posses- 
sion would  be  a  "  lease  "  in  point  of  law ;  but  if  by  reason  of  its 
not  having  been  exchanged  it  is  to  be  considered  only  as  an 
agreement  for  lease,  then,  on  the  face  of  the  document  itself,  it 
is  within  the  explanation  of  the  term,  as  given  by  the  Court  of 
Appeal ;  for  the  parties  here  evidently  intended  to  rely  upon 
that  document,  and  did  not  intend  to  have  any  formal  lease  by 
deed  or  otherwise  executed. 

One  other  point  remains,  viz.,  that  this  is  a  third  party  taxation, 
and  the  general  rule  is  that  a  third  party  stands,  as  between 
himself  and  the  solicitor  whose  bill  he  is  taxing,  in  the  position 
of  the  party  chargeable.  Bat  that  rule  does  not  prevent  the 
Taxing  Master  from  considering  the  question  of  the  liability  of 
the  third  party.  This  has  been  decided,  and,  by  way  of  illustra- 
tion, I  may  refer  to  In  re  Brown  (1).  The  trustee  in  that  case 
was  liable,  as  between  himself  and  the  solicitor  who  was  defend- 
(1)  Law  Kep.  4  Eq.  464. 


1  Ch. 


CHANCEEY  DIVISION. 


81 


ing  his  bill  as  against  the  cestuis  que  trust,  for  the  items  im-  CHITTY,  j. 

peached  ;  but  Lord  Bomilly  held  that  those  items  were  properly  1894 

disallowed  by  the  Taxing  Master  because  they  could  not  have      in  re 

been  charged  as  against  the  trust  estate.    The  solicitor  had  ^egus, 

pointed  out  to  the  trustee,  as  was  his  duty,  that  he  would  not  be 

allowed  to  charge ;  but  still  the  trustee  insisted  upon  the  work 

being  done,  and  yet  these  items  were  struck  out  from  the  bill 

when  it  was  taxed  by  a  third  party.    Now  it  is  part  of  the 

general  law  (though  it  is  unnecessary  to  go  into  the  authorities) 

that  in  the  case  of  lessor  and  lessee,  the  lessee  is  not  bound  to 

pay  for  the  counterpart,  and  the  scale  fee  prescribed  by  Schedule  L, 

Part  II.,  includes  the  counterpart ;  the  words  in  Schedule  I.  are, 

"  Lessor's  solicitor  for  preparing,  settling,  and  completing  lease 

and  the  counterpart,"  and  the  decisions  upon  these  rules  generally 

shew,  that  the  business  contemplated  by  the  rules  must  be 

wholly  performed  by  the  solicitor  in  the  transaction,  in  order  to 

make  the  scale  remuneration  apply. 

There  was  a  counterpart  in  this  case,  and  it  is  plain  that  the 
landlord  was  liable  to  his  solicitor  to  pay  for  this  counterpart ; 
the  Taxing  Master  in  applying  the  scale,  as  he  did,  according  to 
the  amount  of  the  rent,  has  necessarily  included  the  charge  for 
the  counterpart,  in  respect  of  which  there  is  no  liability  on  the 
part  of  the  tenant  to  the  landlord ;  consequently,  it  was  argued 
for  the  tenant,  that  the  scale  could  not  apply  on  this  third  party 
taxation.  In  my  opinion  that  argument  cannot  be  sustained, 
for  these  rules  having — as  has  been  well  explained  by  Lord 
Halshury  in  the  case  of  Saver y  v.  Enfield  Local  Board  (1) — been 
made  for  the  purpose  of  preventing  disputes  on  taxation  and 
providing  some  guidance  as  to  the  mode  in  which  charges  should 
be  made,  prescribed  and  fixed  a  gross  sum  for  each  document 
prepared,  which  could  be  known  beforehand  to  any  person  able 
to  employ  a  solicitor ;  and  I  cannot  conceive  it  to  have  been  the 
intention  of  the  framers  of  the  rules  that  whilst  the  landlord  had 
to  pay,  say  a  minimum  £5  to  his  solicitor,  still  the  solicitor 
might  be  entitled  to  charge  £10  or  £20  on  the  non-scale  system 
as  against  the  lessee.  My  opinion  is  that  this  contention  cannot 
prevail,  and  I  think  the  Taxing  Master  was  right  in  taxing  this 

(I)  [1893]  A.  C.  225. 
YoL.  I.  1895.  a  1 
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CHITTY,  J.  bill  in  the  manner  he  has  done,  as  being  the  bill  that  the  land- 
1894  lord  has  to  pay.  There  is  a  novelty  in  the  point  about  the 
In  re  Counterpart,  and  I  think  that  the  only  solution  of  this  supposed 
Negus.  difficulty  that  is  reasonable  and  right  is  this — that  the  Taxing 
Master  should  tax,  as  he  has  done  this  bill,  as  he  would  have 
taxed  it  as  between  the  solicitor  and  landlord,  viz.,  on  the  scale 
footing,  and  then  seeing  that  the  tenant  was  only  liable  for  the 
preparing,  settling,  and  completing  the  lease,  he  should  have 
made  a  reasonable  deduction  from  the  scale  in  respect  of  the 
counterpart.  The  parties  here  have  been  very  reasonable,  and 
they  do  not  require  me  to  send  the  bill  back  to  the  Taxing 
Master  upon  this  small  point :  they  have  agreed  that  5s.  for  the 
stamp  duty  on  the  counterpart,  and  18s.  in  respect  of  the  proper 
costs  in  relation  to  the  counterpart,  as  distinct  from  the  lease 
itself,  should  be  deducted  from  the  amount  which  the  third 
party  taxing  has  on  the  present  taxation  to  pay.  The  result  is, 
the  application  has  substantially  failed,  and  must  be  dismissed, 
and  the  tenant  must  therefore  pay  the  costs. 


ISoliciiors  :  Baubeny  &  Mead  ;  TF.  Negus. 


W.  C.  D. 
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In  re  PIERCY. 
WHITWHAM  ^.  PIERCY. 

[1888    P.  3082.1 

Administration — Land  situate  in  Foreign  Country/ — Trusts  invalid  unde'i 
Foreign  Law — Valid  Trust  for  Sale — Application  of  Proceeds  of  Sale- 
Election. 

An  English  testator,  who  owned  some  land  in  Sardinia,  by  his  will 
gave  all  Ms  real  and  personal  estate  to  trustees  upon  trust  for  sale  and 
conversion,  and  to  hold  the  same  until  conversion  and  the  proceeds  of  sale 
after  conversion,  upon  certain  trusts  {inter  alia)  for  his  children  for  their 
respective  lives,  with  remainders  to  their  respective  issue.  These  trusts 
were  (as  the  Court  held  on  the  evidence)  to  a  great  extent  invalid  under 
Italian  law  as  regarded  land  in  Ltaly,  the  result  being  that  the  tenants  for 
life  took  their  shares  absolutely.  Part  of  the  land  in  Sardinia  had  been 
sold  by  the  trustees  : — 

Held,  that,  whether  the  trustees  or  the  children  took  the  land  as  "  heirs 
according  to  the  Italian  law,  the  trustees  had  power  under  that  law,  and 
that  it  was  their  duty  to  sell  the  land,  and  that  the  proceeds  of  sale  must 
be  held  by  them  upon  the  trusts  declared  by  the  will : 

Held,  also,  that  the  rents  of  the  unsold  land  until  sale  would  devolve 
according  to  Italian  law,  but  that  it  was  competent  to  and  legal  for  the 
children  to  elect  that  those  rents  should  be  applied  as  if  they  had  been, 
income  resulting  from  the  proceeds  of  sale. 

Summons  to  proceed  with  an  inquiry  directed  by  an  order 
for  the  administration  of  the  estate  of  Benjamin  Piercy,  who  died 
in  1888. 

Benjamin  Piercij,  by  his  will  dated  the  5th  of  December,  1883, 
devised  and  bequeathed  all  his  real  and  personal  estate  whatso- 
ever and  wheresoever  to  which  he  should  be  beneficially  entitled 
at  the  time  of  his  decease  unto  F.  G.  Whitwham,  E.  B.  Bernard, 
and  Evan  Morris,  whom  he  thereby  appointed  trustees  and 
executors  of  his  will,  upon  trust  to  sell  and  convert  into  money 
his  said  real  and  personal  estates,  or  such  parts  thereof  as  should 
be  of  a  saleable  and  convertible  nature,  and  to  get  in  the  other 
parts  thereof.  And  he  directed  his  trustees  to  hold  the  moneys 
to  arise  from  such  sale,  conversion,  and  getting  in  upon  trust 
thereout  in  the  first  place  to  pay  the  expenses  incidental  to  the 
exercise  of  the  preceding  trust  and  his  funeral  and  testamentary 
expenses,  and  to  apply  one-tenth  of  his  estate  over  and  above 

G  2  1 


NORTH,  J. 

.1894 

Oct.  26,  27, 

30  ; 
Nov.  1,  0. 


8i 


CHANCEEY  DIVISION. 


[1895] 


NORTH,  J. 

1894: 

In  re 

PlERCY. 

Whitwham 

V. 

PiBRCY. 


£110,000  to  such  charitable  institutions  and  objects  as  his 
trustees  might  determine,  and  to  stand  possessed  of  his  residuary 
real  and  personal  estate  until  conversion  and  the  surplus  of  the 
said  moneys,  and  all  his  estate  after  conversion  thereof  (which 
was  therein  referred  to  as  his  residuary  estate)  upon  trust  to  pay 
the  income  thereof  as  follows,  viz.,  one-fifth  to  his  wife  Sarah 
Piercy  during  her  life,  if  she  should  so  long  continue  his  widow, 
and  the  remainder  equally  among  all  his  children  and  his 
brother  Bohert  Piercy  and  his  sister  Jane  Piercy.  And  after  the 
decease  of  his  said  wife  or  her  second  marriage,  whichever  should 
first  happen,  in  trust  for  all  the  testator's  children  and  his 
brother  Bohert  and  his  sister  Jane  in  equal  shares,  on  the  trusts 
following  as  to  the  shares  of  his  children  and  his  brother  Bohert, 
viz.,  to  stand  possessed  of  one  moiety  of  the  share  or  shares  to 
which  any  child  might  be  entitled  in  trust  to  pay  the  rents, 
interest,  income,  or  annual  produce  of  such  moiety,  without  power 
of  anticipation  or  alienation,  to  such  child  for  and  during  his  or 
her  life,  and  after  his  or  her  death  for  all  and  every  his  or  her 
child  or  children  who  should  attain  twenty-one,  or  to  such  of 
them  as  he  or  she  might  by  deed  or  will  appoint ;  and  if  any 
child  should  die  without  issue  the  moiety  to  which  he  or  she 
was  entitled  should  be  divided  equally  amongst  the  testator's 
other  children,  and  the  children  of  a  deceased  child  should  be 
entitled  to  the  share  to  which  such  deceased  child  would  have 
been  entitled,  if  living.  And  the  testator  directed  that  his 
trustees  should  stand  possessed  of  the  share  to  which  his  brother 
Bohert  was  entitled  upon  trust  to  pay  the  income  thereof  to  him 
during  his  life,  without  power  of  anticipation  or  alienation,  and 
after  his  decease  for  all  and  every  of  his  children  or  such  one  or 
more  of  them  as  he  should  by  deed  or  will  appoint.  And  the 
testator  declared  that  the  share  or  shares  to  which  any  child 
should  be  entitled  should  absolutely  vest  in  such  child  on  the 
testator's  death.  And  the  testator  declared  that  the  share  or 
shares  belonging  to  his  children  being  daughters  should  be  for 
ttieir  sole  and  separate  use,  and  should  be  settled  upon  them  on 
marriage :  and  that  his  trustees  might,  at  their  own  discretion, 
raise  any  part  or  parts  of  the  expectant  share  of  any  child,  not 
exceeding  one-half,  for  his  or  her  advancement,  preferment,  or 
benefit,  as  his  trustees  should  think  fit.    And  the  testator  also 
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declared  that  his  trustees  might  postpone  the  sale  and  conver-  NORTH, 
sion  of  his  real  and  personal  estate,  or  any  part  thereof,  for  so  i89i 
long  as  they  should  think  fit  and  necessary,  and  their  discretion      j.^  ^.^ 
should  not  be  interfered  with,  nor  proceedings  taken  by  any  of  I'^'^'Ecy. 
the  beneficiaries  to  compel  the  realization  of  his  estate,  until  his  ^^^^^^^ 
said  trustees  should  deem  it  advisable  to  realize  it.  Piercy. 

The  will  contained  a  direction  that  all  moneys  to  be  invested 
under  it  should  be  invested  in  "  stocks  funds  or  securities  of  or 
guaranteed  by  the  Government  of  the  United  Kingdom  or  of  any 
British  Dependency,  or  in  stock  of  the  Banh  of  England^  or  the 
debentures  or  debenture  stock  or  guaranteed  or  preference  stock 
of  any  railway  company  in  Great  Britain  or  India  [of  a  specified 
kind],  or  on  real  or  leasehold  security  in  England  or  Wales.^' 

By  a  codicil  dated  the  1st  of  October,  1886,  the  testator 
appointed  his  wife  Sarah  Piercy  to  be  an  additional  trustee  and 
executor  of  his  will. 

The  testator  left  his  wife  Sarah  and  nine  children,  and  also  his 
brother  Bohert  and  his  sister  Jane,  surviving  him. 

The  order  for  administration  was  made  on  the  21st  of  January, 
1889,  upon  a  summons  by  three  of  the  trustees  and  executors  as 
Plaintiffs  against  the  widow  and  one  of  the  children  as  Defendants. 
The  administration  order  was  served  upon  the  other  persons 
beneficially  entitled  under  the  will.  By  the  order  various 
accounts  and  inquiries  were  directed,  among  them  being  the 
following  inquiry  :  "  An  inquiry  what  was  the  testator's  estate 
and  interest  in  lands  situate  elsewhere  than  in  England,  and 
whether  such  estates  passed  by  the  testator's  will  and  were 
validly  devised  on  the  trusts  thereof,  and,  if  not,  who  are  entitled 
to  such  lands,  and  for  what  estates  and  interests." 

The  testator  was  the  absolute  owner  of  a  large  extent  of  land 
in  Sardinia.  The  opinions  of  a  number  of  Italian  advocates 
were  taken  as  to  the  validity  and  effect  under  Italian  law  of  the 
devise  contained  in  the  will  as  regarded  land  in  Jtalg. 

The  following  provisions  of  the  Italian  Civil  Code  were  the 
most  material : — 

i.  Preliminary  directions  as  to  the  interpretation  and 
application  of  the  law  in  general. 
"  Art.  8.  Successions  by  law  or  under  testamentary  disposition. 
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NORTH,  J.  whether  as  regards  the  order  of  succession,  or  as  to  the  measure 
1894       of  the  rights  of  succession,  or  the  intrinsic  validity  of  the  disposi- 
tion,  are  regulated  by  the  national  law  of  the  person  whose  estate 
PiEKCY.     -g  -j^  question :  whatever  may  be  the  nature  of  the  property,  or  in 
V.        whatever  country  it  may  be  situated. 

"  Art.  9  The  substance  and  effect  of  testamentary  dis- 
positions are  regulated  by  the  national  law  of  the  persons  making 
them  

"  Art.  12.  Notwithstanding  the  provisions  of  the  preceding 
articles,  in  no  case  shall  the  laws,  acts,  or  judgments  of  a  foreign 
country,  nor  private  dispositions  or  agreements,  derogate  from 
the  prohibitive  laws  of  the  kingdom  concerning  either  the 
persons,  the  property,  or  the  acts ;  nor  from  the  laws  in  any  way 
concerning  public  order  and  morality  (il  huon  costume), 

"  ii.  Civil  Code. 
"  Art.  899.  Any  condition  imposed  upon  an  heir  or  legatee,  no 
matter  how  expressed,  that  he  is  to  retain  the  property,  and  hand 
it  over  to  a  third  party,  is  a  trust  substitution.  Such  substitution 
is  forbidden. 

"  Art.  900.  The  invalidity  of  the  trust  substitution  does  not 
affect  the  validity  of  the  institution  of  the  heir  or  legatee,  to 
which  it  is  attached :  but  it  invalidates  all  the  substitutions, 
even  those  of  the  first  degree." 

This  code  came  into  operation  in  1866:  and  made  very  con- 
siderable changes  in  the  laws  of  Italy  previously  in  force  as  to 
land. 

In  1889  the  executors  mortgaged  a  part  of  the  testator's  land 
in  Sardinia  to  an  Italian  bank  for  £20,000.  They  afterwards 
sold  other  portions  of  the  land.  Proceedings  were  also  taken 
in  the  Italian  Court  with  reference  to  the  registration  of  the 
testator's  property  in  Italy,  for  the  purpose  of  ascertaining  the 
duty  to  be  paid  thereon  according  to  Italian  law. 

At  the  time  when  ^  this  summons  was  heard  the  testator's 
brother  and  sister  were  both  dead. 

Cozens-Eardy,  Q.C.,  and  F.  Thompson,  for  the  trustees,  referred 
to  Earl  Nelson  v.  Lord  Bridport  (1). 

(1)  8  Beav.  527,  547. 
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S.  Hall,  Q.C.,  and  St.  John  Clerked  for  the  testator's  heir-at-  NORTH,  J. 

law,  contended  that  as  regarded  the  land  in  Sardinia  the  trusts  I89i 

declared  by  the  will  were  void  in  toto  by  Italian  law,  and  that  ^J^g 

there  was  an  intestacy  as  to  that  land,  which  consequently,  in  Riercy. 

accordance  with  the  Code,  devolved  on  the  English  heir.  Whitwham 


V. 

PlERCY. 


Swinfen  Eady,  Q.C.,  and  BadcoeJc,  for  the  testator's  younger 
children  and  for  the  personal  representatives  of  the  brother  and 
the  sister,  contended  that  under  the  Italian  law  the  direction  to 
settle  the  shares  of  the  testator's  children  and  brother  was  void, 
and  that,  subject  to  the  widow's  life  estate,  the  children  and  the 
brother  took  absolutely,  as  also  did  the  sister,  under  the  terms 
of  the  will. 

Sir  A.  T.  Watson,  Q.C.,  and  James  Bolt,  for  grandchildren  of 
the  testator,  argued  that  the  provisions  of  the  will  were  good 
under  Italian  law,  and  that  at  any  rate  the  trust  for  sale  was 
valid,  and  the  proceeds  of  sale  must  be  held  upon  the  trusts 
declared  by  the  will. 

P.  M.  Walters,  lor  the  testator's  widow. 


1894.  Nov.  6.  North,  J.  (after  stating  the  provisions  of  the 
will,  as  to  which  he  said  no  difficulty  could  arise  with  respect  to 
the  testator's  English  property,  or  property  which  was  to  be  dealt 
with  according  to  English  law,  referred  to  some  of  the  clauses  of 
the  Italian  Code  and  the  opinions  of  the  Italian  advocates,  and 
to  the  facts,  and  continued)  : — 

The  question  is.  What  is  the  position  of  matters  as  regards 
the  real  estate  in  Sardinia  ?  It  is  not  necessary  for  me  to  decide 
the  question  whether,  under  Italian  law,  the  trustees  take  "  as 
heirs,"  or  whether  the  testator's  children  and  brother  and  sister 
take  "as  heirs,"  because  qudcunque  via  the  will  is  good.  If  the 
trustees  take  as  heirs,  then  everything  beyond  is  "  trust  substitu- 
tion," which  would  not  be  good  according  to  Italian  law,  but  the 
gift  to  the  heirs  would  stand.  If,  on  the  other  hand,  as  I  think, 
the  trustees  are  not  the  heirs,  but  the  testator's  children  and 
brother  and  sister  are  the  heirs,  then,  in  my  judgment,  according 
to  the  preponderating  weight  of  opinion,  coupled  with  the 
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evidence  derived  from  what  has  actually  taken  place,  the  trustees 
have,  according  to  Italian  law,  a  clear  power  to  sell  the  testator's 
real  estate  in  Sardinia  without  any  interference  on  the  part  of 
the  persons  beneficially  interested  in  it.  Therefore  the  direction 
given  by  the  will  to  the  trustees  to  sell  the  estate  is  perfectly 
good  according  to  Italian  law. 

Then  the  next  question  is,  as  to  the  application  of  the  proceeds 
of  sale.  With  respect  to  that,  in  my  opinion,  the  will  is 
perfectly  good,  because  the  application  of  the  proceeds  is  not  in 
any  way  inconsistent  with  the  Italian  law.  The  Italian  law 
relates  to  the  land :  it  determines  how  the  land  is  to  go,  and 
regulates  the  rights  of  the  various  persons  interested  in  it. 
When  an  absolute  sale  has  taken  place,  the  Italian  law  still 
applies  to  the  land  in  the  hands  of  the  then  owner  or  owners ; 
but  it  has  nothing  whatever  to  do  with  the  proceeds  of  sale, 
after  the  land  has  been  placed  outside  the  scope  of  the  will  by 
a  disposition  which  is  valid  according  to  Italian  law. 

Then,  as  regards  the  proceeds  of  sale,  is  there  anything  in 
Italian  law  which  renders  it  illegal  for  the  testator  to  do  what  he 
has  done  ?  The  testator  has  directed  that  the  proceeds  of  the 
sale  of  the  land — that  is,  money  to  be  obtained  by  the  English 
trustees — is  to  be  received  by  them,  to  be  invested  upon  English 
securities,  and  then  to  be  held  by  the  trustees  upon  the  trusts 
declared  by  an  English  will  in  favour  of  English  beneficiaries. 
No  one  suggests  that  there  is  anything  in  Italian  law  forbidding 
this.  It  is,  indeed,  said  by  one  of  the  Italian  advocates  that  the 
land  is  the  *'  patrimony,"  and  that,  when  the  land  is  sold,  the 
proceeds  of  sale — the  money — is  still  the  "  patrimony."  What  is 
the  law  as  to  that  ?  It  depends  altogether  upon  the  person  ta 
whom  the  money  belongs.  No  doubt,  if  the  money  belongs  to 
an  owner  who  is  subject  to  Italian  law,  whatever  the  Italian  law 
forbids  as  to  trusts  must  be  observed,  and  if  any  person  owning 
this  property  is  subject  to  Italian  law,  and  attempts  to  create  a 
trust  which  the  Italian  law  forbids,  then,  according  to  Italian  law, 
the  trust  would  be  void.  But  when  there  is  an  English  owner 
of  money  arising  from  the  sale  of  land  which  belongs  to  other 
persons,  and  is  subject  in  their  hands  to  Italian  law,  there  is 
nothing  in  Italian  law  to  make  that  money  itself  subject  to 
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Italian  law;  and  therefore,  in  my  opinion,  the  proceeds  of  sale,  NORTH,  J. 

when  received  by  the  trustees  in  pursuance  of  the  valid  exercise  1894' 

of  the  power  of  sale  which  they  have  according  to  the  Italian  jnre 

law,  pass  entirely  by  the  testator's  will :  because  the  disposition  Piekcy. 

,  ^    ,  ^      .  ^    .  Whitwham 

IS  good  according  to  English  law,  and  is  m  no  way  at  variance  v. 

with  Italian  law — meaning  now  by    Italian  law"  not  merely  PiERc-i. 

anything  which  is  expressed  in  the  Italian  Code,  but  anything 

contrary  to  "  good  custom  "  (whatever  that  may  mean) — for  the 

Italian  law  does  not  profess  to  regulate  the  disposition  of  English 

securities  passing  under  the  will  of  an  Englishman  to  English 

legatees.  In  my  opinion,  therefore,  the  trust  for  sale  being  valid, 

the  application  of  the  proceeds  of  sale  directed  by  the  will  is 

valid  also. 

Then  the  only  question  remaining  is  this.  The  trust  has  not 
yet  been  entirely  executed,  and  at  the  present  moment  a  part 
of  the  testator's  Italian  land  remains  unsold,  and  is,  therefore, 
subject  to  the  law  of  Itali/.  The  enjoyment  of  that  land  in  the 
meantime,  until  it  has  been  sold,  is  not  in  any  way  affected  by 
the  trust  for  sale,  which  has  not  yet  been  executed.  We  must 
look,  therefore,  to  the  Italian  law  to  say  what  is  the  right  to 
enjoy  the  land  in  the  meantime,  before  the  sale  has  actually 
taken  place.  I  will  take  first  the  case  of  the  testator's  widow. 
It  seems  to  me  clear  that,  according  to  Italian  law,  she  is  a 
"  usufructuary,"  in  the  sense  that  the  disposition  in  her  favour 
for  life  is  perfectly  good,  and  that  the  gift  to  the  testator's 
children  and  brother  and  sister,  subject  to  that  usufruct,  is  a 
good  disposition. 

Then  comes  the  question  of  the  "  trust  substitution  "  ;  and  as 
to  that,  I  come  to  the  conclusion  upon  the  evidence  that  the 
property  is  unconverted  during  that  limited  period.  The  Italian 
law  applying,  there  can  be  no  "  trust  substitution,"  and,  that 
being  so,  the  attempt  to  settle  the  shares  on  the  children  and  the 
brother  is  not  valid.  As  regards  the  sister  there  is  no  question, 
because  she  takes  absolutely  in  any  case.  As  regards  the 
children,  to  the  extent  of  one  moiety  of  their  shares,  and  the 
brother  as  to  the  whole  of  his  share,  there  is  an  attempt  to  settle. 
With  the  exception  of  the  heir-at-law  Bohert  Charles  Piercy  and 
the  brother  (who  is  dead),  none  of  these  persons  raise  any  question. 
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NOKTli,  J.  According  to  the  Italian  law  they  take  absolutely,  and  the  trusts 
1891       over  are  ineffectual ;  but  with  those  two  exceptions  they  all  say, 
"  We  wish  to  give  effect  to  the  testator's  will  in  this  respect ;  we 
are  desirous  that  the  income  of  the  property  until  conversion 
shall,  so  far  as  our  interests  go,  be  applied  in  the  same  way  as 
our  shares  of  the  income  to  arise  from  the  proceeds  of  the  con- 
version directed  by  the  will  will  go  after  the  conversion  has 
taken  place."    There  is  nothing,  in  my  view,  contrary  to  Italian 
law  in  their  saying  that  they  wish  their  shares  of  the  income  of 
the  unsold  land  to  be  applied  in  the  same  way  as  if  they  were 
shares  of  the  income  arising  from  the  proceeds  of  sale  after  the 
conversion  had  taken  place.    The  heir-at-law,  however,  does  not 
elect  or  waive  any  right  which  he  may  have,  and  it  is  unneces- 
sary for  me  to  decide  anything  as  to  his  share  at  present.  So 
long  as  he  lives,  and  the  land  remains  unsold,  he  will,  of  course, 
be  entitled  to  receive  the  income  of  his  share,  whether  the 
trusts  in  favour  of  his  children  are  good  or  bad,  and  no  question 
between  him  and  his  children,  or  any  other  person,  can  possibly 
arise.    It  may  be  that  all  the  land  will  be  sold  during  his  life- 
time, and  the  question  will  never  arise  as  between  him  and  his 
children.    But  it  is  possible  that  he  may  die  while  part  of  the 
land  remains  unsold,  and  the  question  may  then  arise  between 
him  and  his  children.    Any  directions,  therefore,  which  I  now 
give  must  be  without  prejudice  to  any  question  between  Bohert 
Charles  Piercy  on  the  one  hand,  and,  on  the  other  hand,  any 
person  who  may  claim  upon  his  death  to  be  entitled  to  his 
one-eleventh  of  the  income  to  arise  from  any  part  of  the  Italian 
property  then  remaining  unsold,  until  the  conversion  thereof. 

The  question  as  to  the  brother's  share  of  the  income  of  the 
unsold  land  must  be  left  open  in  the  same  way :  as  he  has  died 
recently,  and  although  his  representatives  are  before  the  Court, 
and  bound  by  my  decision  on  the  main  questions,  they  are  not 
prepared  to  consider  or  discuss  this  subordinate  question  at 
present:  and  possibly  it  may  never  be  raised. 


Solicitors:  Field,  Boseoe  &  Co,;  Croivders  &  Vizard;  Godden, 
Son,  &  Eoline. 

W.  L.  C. 
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In  re  KNAPP'S  SETTLEMENT. 
KNAPP  V,  YASSALL. 

[1894   K.  365.] 

Voluntary  Settlement — Trust  for  a  Class — Period  of  ascertaining  Class, 

The  rule  in  Andrews  v.  Partington  (1)  is  not  confined  to  wills,  but  is 
applicable  to  a  voluntary  settlement  (and,  semhie,  to  a  settlement  for  value). 

A  fund  was  settled  by  a  voluntary  deed  upon  such  trusts  as  the  settlor 
should  appoint,  and  in  default  of  appointment  for  such  of  the  younger 
children  of  a  third  person  as  should  attain  twenty-one,  or  being  daughters 
marry : — 

EtJd,  that  when  one  younger  child  attained  a  vested  interest  in  pos- 
session the  class  was  closed,  and  such  child  was  entitled  to  be  then  paid  a 
share. 

By  an  indenture  dated  the  21st  of  February,  1867,  Matheiv 
Grenville  Samivell  Knapjp  (being  tenant  for  life  in  remainder  of 
certain  real  estates,  settled  by  deed  dated  the  28th  of  September, 
1866,  with  power  of  appointing  portions  for  his  younger  children), 
in  exercise  of  such  power  charged  the  settled  estate  with  the 
sum  of  £6000,  payable  among  his  younger  children  in  such 
manner  and  at  such  times  as  he  should  appoint,  and  in  default  of 
appointment  to  be  for  the  portions  of  such  younger  children  as 
should  attain  twenty-one,  or  being  daughters  marry  with  consent, 
in  equal  shares,  and  be  vested  at  their  respectively  attaining 
twenty-one,  or  marry iug  if  daughters,  the  share  of  each  child  to 
be  paid  on  vesting  or  the  death  of  the  survivor  of  the  tenant  for 
life  in  possession  and  Mathew  Grenville  Samwell  Knajtp,  which 
event  should  first  happen. 

By  an  indenture  dated  the  30th  of  August,  1882,  made 
between  Arthur  John  Knapp^  a  voluntary  settlor,  of  the  one  part, 
and  B.  L.  G.  Vassall  and  Thomas  Parr,  as  trustees,  of  the  other 
part,  the  settlor  covenanted  with  the  trustees  that  either  he  or 
his  representatives  within  twelve  months  from  his  death  would 
pay  to  the  trustees  a  sum  of  £14,000,  with  4  per  cent,  interest 
from  his  death,  to  be  held  upon  such  trusts  as  he  should  by  deed 
(1)  3  Bro.  C.  C.  401. 


NORTIT,  J. ! 
1894 
Nov.  7.  8. 
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NORTH,  J.  appoint:  and  in  default  of  appointment,  "In  trust  to  divide 
3894       the  same  equally  among  all  the  children  of  the  said  Mathew 
Jn  re      GrenviUe  Samwell  Knapjo,  who  being  a  son  or  sons  shall  attain 
Se™ment.  twenty-one  years,  or  being  a  daughter  or  daughters 

Knapp  shall  attain  that  age  or  marry,  other  than  and  except  John 
VasIall    Matliew  Knapp,  his  eldest  son,  and  such  other  son  or  sons,  if 

  any,  as  under  the  limitations  of  the  said  indenture  of  the  28th 

day  of  September,  1866,  shall  be  or  become  entitled,  while 
under  the  age  of  twenty-one  years,  to  the  hereditaments,  subject 
to  the  uses  of  that  indenture  as  tenant  in  tail  male  in  possession 
or  in  remainder  immediately  expectant  on  the  decease  of  the 
said  Mathew  GrenviUe  Samwell  Knapp,  to  the  intent  that  the 
said  sum  of  £14,000  shall  be  in  addition  to  the  portions  provided 
for  the  said  younger  children  by  the  said  indenture  of  settle- 
ment." 

That  settlement  contained  a  proviso  reducing  the  sums  younger 
children  of  Mathew  GrenviUe  Samwell  Knapp  should  take  to  £2000 
in  case  of  there  being  only  one  younger  child,  to  £6000  in  case 
of  there  being  only  two  younger  children,  and  to  £10,000  in  case 
of  there  being  only  three  such  younger  children;  and  it  was 
provided  that  the  income  of  the  presumptive  share  of  each  infant 
child  of  and  in  the  said  trust  fund  should  be  applicable  for  his 
or  her  maintenance  and  education  under  the  statutory  power  in 
that  behalf. 

By  a  disentailing  deed  dated  June,  1889,  the  real  estate 
subject  to  the  settlement  of  1866  was  resettled,  subject  to  the 
charge  for  portions  for  younger  children,  to  the  use  of  Mathew 
GrenviUe  Samwell  Knapp  for  life,  with  remainder  to  the  use  of 
his  eldest  son,  John  Mathew  Knapp,  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male. 

Mathew  GrenviUe  Samwell  Knapp  had  six  children,  John 
Mathew  Knapp,  his  eldest  son,  and  five  younger  children — - 
namely,  Bolert  Bruce  Knapp,  who  attained  twenty-one  in  July, 
1892 ;  Catherine  Anna  Knapp,  who  attained  twenty-one  in  May, 
1894 ;  and  three  other  children,  who  were  all  under  age. 

Arthur  John  Knapp,  the  voluntary  settlor,  died  in  1883, 
without  having  exercised  his  power  of  appointment  under  the 
deed  of  1882,  and  a  sum  of  £14,000  had  been  duly  paid  to  the 
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trustees  of  the  settlement  of  1882,  and  invested  by  them  in  NORTH,  j. 
authorized  securities.  J 894 

The  person  who  was  tenant  for  life  in  possession  in  1867      in  re 
had  since  died :  but  Matheiv  Grenville  Samivell  Knaiop  was  still  qe^^^ement 
living.  Knapp 

By  an  order  made  in  Chambers  on  the  8th  of  August,  1892,  yassail. 

on  the  application  of  Rohert  Bruce  Knajpi^,  it  was  declared  that,   

under  the  settlement  of  August,  1882,  Rohert  Bruce  Knapp  was 
then  entitled  to  have  £2000  out  of  the  £14,000  paid  to  him, 
without  prejudice  to  any  question,  and  that  he  was  not  then 
entitled  to  have  any  of  the  income  of  investments  of  the 
£14,000  paid  to  him,  and  that  the  trustees  were  entitled  to 
pay  the  income  of  one-fifth  of  the  investments  of  the  £14,000 
for  the  maintenance  of  each  of  the  then  four  infant  children. 
And  it  was  ordered  that  costs  should  be  paid  out  of  the  whole 
fund. 

The  value  of  the  trust  funds  now  representing  the  £14,000, 
including  £2000  paid  to  Rohert  Bruce  Knapp  and  £700  paid  by 
the  trustees  for  succession  duty,  exceeded  £16,000. 

This  was  an  originating  summons,  to  which  Rohert  Bruce 
Knapp  and  Catherine  Anna  Knapp  were  Plaintiffs,  and  the 
trustees  of  the  settlement  and  the  three  youngest  children  were 
Defendants.  The  summons  asked  for  the  determination  of  the 
following  questions :  (1.)  Whether  the  Plaintiff,  Rohert  Bruce 
Knapp,  was  entitled  to  have  a  sum  of  £1000,  in  addition  to  the 
£2000  which  had  already  been  paid  under  the  order  of  August, 
1892,  subject  to  succession  duty,  if  any,  and  with  such  interest 
as  might  be  payable.  (2.)  Whether  the  Plaintiff,  Catherine  Anna 
Knapp,  was  entitled  to  have  now  paid  her  £3000,  subject  to 
succession  duty,  if  any,  and  with  interest,  if  any.  (3.)  What  the 
right  and  interests  of  the  Plaintiffs  and  infant  Defendants  were 
in  the  £14,000. 

Swinfen  Eadij,  Q.C.,  and  Whately,  for  the  Plaintiffs : — 
Where  there  is  a  provision  for  members  of  a  class  contingently 
on  their  attaining  twenty-one  simply,  any  member  of  that  class 
is  entitled,  on  his  attaining  twenty-one,  to  have  his  share  handed 
over  to  him,  and,  to  obviate  the  inconvenience  of  keeping  the 
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NOKTH,  J.  class  open,  the  Court  has  laid  down  the  rules  that  the  class 
1894       from  that  time  cannot  be  increased,  afterborn  children  being 
Zn  re      excluded  :  Andrews  v.  Partington  (1)  ;  Be  Smith  (2) ;  Gillman  v. 
SEf-TLE^MENT  "^^^^^  (^)  5         Emmet' s  Estate  (4)  ;  In  re  Sherwin  (5).  It  is  true 
Knapp     that  all  the  cases  are  cases  of  wills ;  but  the  principle  is  equally 
Vassall     applicable  to  a  settlement — certainly  to  a  voluntary  settlement. 
" —       In  the  case  of  a  marriage  settlement  in  general  there  would  be 
no  reason  to  bring  the  rule  into  operation,  for  there  would  be  a 
life  estate  in  the  parent  so  that  there  could  not  be  any  children 
born  after  the  first  share  became  payable.    Inasmuch  as  the 
settlor  reserved  to  himself  an  overriding  power  of  appointment 
the  settlement  is  in  a  similar  position  to  a  will. 

H.  Fellows,  for  the  infant  children. 

Everitt,  Q.C.,  and  Warrington,  for  the  trustees : — 

There  is  no  case  in  which  the  principle  relied  on  by  counsel 
for  the  children  has  been  applied  to  a  settlement.  It  seems  to 
be  the  general  opinion  of  conveyancers  that  the  rule  is  not 
applicable  to  marriage  settlements —  Vaizey  on  Settlements  (6)  — 
though  it  may  be  to  voluntary  settlements. 

[North,  J. : — I  can  understand  that,  if  he  means  that  the  rule 
would  not  usually  be  called  into  play  in  the  case  of  a  marriage 
settlement,  because  there  would  be  a  previous  life  interest  in  the 
parent.] 

The  rule  is  one  of  hardship  to  the  unborn  children,  and  will 
not  be  extended.  In  this  case  the  voluntary  settlement  is 
supplemental  to  the  settlement  of  the  realty,  and  the  shares 
given  by  the  voluntary  settlement  are  to  be  in  addition  to  the 
portions  under  the  settlement  of  the  realty.  The  members  of 
the  class  to  take  such  portions  cannot  be  ascertained  till  the 
death  of  the  tenant  for  life — a  time  when  the  class  will  be  fixed. 
The  settlor  must  have  intended  the  same  rule  to  apply  in  fixing 
the  members  of  the  class  to  take  under  his  bounty  as  the  class 
to  take  portions  under  the  previous  settlement. 

(1)  3  Bro.  C.  C.  401.  (4)  13  Cli.  D.  484. 

(2)  2  J.  &  H.  594.  (5)  [1891]  3  Oh.  197. 

(3)  3  K.  &  J.  48.  (6)  Page  1093. 
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North,  J.:—  north, J. 

If  the  settlor  had  made  the  provision  he  did  by  will,  instead  of 
by  a  voluntary  settlement,  it  is  not  disputed  for  a  moment  what  the 
position  of  the  parties  would  be.  The  children  who  had  attained  Settlement. 
their  age  of  twenty-one  years  would  be  entitled  to  have  their  Knapf 
shares  actually  paid  over  to  them.   The  result  would  be  that  the    VAgsALi  . 
number  of  shares  must  be  ascertained,  and  that  being  so  no  person 
who  is  not  alive  can  have  a  share  set  apart  for  him.  That  is  the 
effect  of  the  rule  in  Andreivs  v.  Fartington  (1),  and  many  other 
cases,  and  it  is  too  clearly  settled  for  there  to  be  any  doubt  about 
it  at  the  present  time. 

There  are  only  two  cases  I  desire  to  refer  to  :  one  Li  re  Einmefs 
Estate  (2),  referred  to  in  argument,  where  the  principle  is  stated ; 
and  another  by  way  of  illustration  of  the  principle.  In  In  re 
Emmefs  Estate  the  head-note  states  that  the  property  was  limited 
by  a  will,  on  trust  to  convert,  and  after  payment  of  debts,  &c.,  to 
invest,  and  to  permit  H.  E.  during  his  life  to  receive  the  rents  and 
income  for  his  own  benefit,  and  after  his  death,  as  to  one  undivided 
third  part,  for  all  the  children  of  H.  E.  equally,  the  shares  to  be 
conveyed  and  paid  to  them  as  they  should  attain  twenty-one,  as  to 
sons,  and  twenty-one  or  marriage  as  to  daughters.  There  were 
clauses  of  maintenance  and  accruer.  The  testator  gave  another 
third  part  of  the  estates  after  the  death  of  H.  E.  in  favour  of  the 
children  of  his  sister,  and  the  remaining  third  part  in  trust  for 
all  and  every  the  children  of  G.,  the  shares  to  be  conveyed  and 
paid  at  the  ages  and  times  above  mentioned  ;  and  in  case  H.  E. 
the  tenant  for  life  should  die  without  children  the  share  given 
for  them  was  to  be  divided  between  his  sister's  and  G's  children, 
as  the  two-thirds  given  to  them.  H,  E.  died  a  bachelor.  At 
his  death  G.,  a  widower,  had  two  children.  He  married  again, 
and  when  his  eldest  child  attained  twenty-one  he  had  six 
children,  all  of  whom  lived  to  attain  twenty-one.  Another 
child  was  born  afterwards ;  and  it  was  held  by  Hallf  V.C., 
and  by  the  Court  of  Appeal,  that  the  six  children,  or  their 
legal  personal  representatives,  were  entitled  to  a  moiety  of 
the  estates.  That  looks  very  much  like  a  decision  on  this  exact 
point;  but  in  fact  it  was  not  anything  of  the  kind.  The 
(1)  3  Bro.  C.  C.  401,  (2)  13  Ch.  D.  484. 
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NORTH,  J.  question  really  raised  and  argued  was  this,  whether  the  six 

1894  children  took,  or  whether  two  of  them  took,  to  the  exclusion  of 

^J^g  the  other  four ;  and  the  case  of  the  seventh  child  seems  to 

Knapp's  liave  been  thought  so  clear  that  there  was  no  person  to  represent 

Settlement.  °  i  r 

Knapp     that  child  before  the  Court  at  all.  It  was  decided  in  the  absence 
of  that  child,  and  treated  as  a  perfectly  clear  settled  point 
about  which  there  could  be  no  dispute.    There  were  reasons  on 
the  cases  for  suggesting  that  it  was  two  instead  of  six,  and  that 
was  what  was  negatived  both  by  the  Vice-Chancellor  and  the 
Court  of  Appeal ;  but  the  law  laid  down  by  Sir  George  Jessel  is 
perfectly  clear,  in  accordance  with  the  earlier  cases,  and  a 
portion  of  his  statement  of  the  law  I  must  read.  He  says  (1)  the 
will  is  "  as  clearly  and  well  drawn  as  any  will  need  be.  Under 
that  will  any  layman  would  understand  that  all  the  children  of 
George  Nelson  Emmet,  at  whatever  time  they  were  born,  would 
become  entitled,  and  in  the  absence  of  authority  so  should  L" 
That  is  to  say,  the  words  most  clearly  pointed  to  all  the 
children.     "  There  has,  however,  been  established  a  rule  of 
convenience,  not  founded  on  any  view  of  the  testator's  intention, 
that  since  when  a  child  wants  its  share  it  is  convenient  that  the 
payment  of  the  share  should  not  be  deferred,  it  shall  be  made 
payable  by  preventing  any  child  born  after  that  time  from 
participating  in  the  fund.  The  rule  is,  that,  so  soon  as  any  child 
would,  if  the  class  were  not  susceptible  of  increase,  be  entitled  to 
call  for  payment,  the  class  shall  become  incapable  of  being  in- 
creased. That  rule  of  convenience,  being  opposed  to  the  intention, 
is  not  to  be  applied  where  it  is  not  necessary,  there  being  also  a 
rule  that  you  let  in  all  who  are  born  up  to  the  time  when  a  share 
becomes  payable."    I  do  not  think  I  need  read  further,  because 
that  is  a  very  clear  statement  of  the  law  with  respect  to  the  rule. 
The  result  is  that  you  may  have  to  take  a  testator's  death  as 
the  time  when  the  class  is  ascertained ;  but  if  there  is  a  life 
estate  which  prevents  the  distribution  of  the  fund  till  the  life 
estate  is  over,  then  you  look  to  the  period  of  distribution,  which 
is,  in  that  case,  the  determination  of  the  life  estate,  and  then 
you  find,  not  who  the  persons  who  will  take  are,  but  you  fix  the 
maximum  number  of  which  the  class  can  consist,  and  then  divide 

(1)  13  Ch.  D.  490. 
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the  shares,  as  far  as  they  are  divisible,  upon  that  footing.    If  NORTH,  J. 
there  are  six  children  living,  one  of  whom  has  attained  twenty-  1894 
one,  it  will  get  its  one-sixth ;  if  another  attains  twenty-one,  it 
will  get  its  sixth  afterwards  ;  if  a  third  dies  after  twenty- one  it  g^i^jLEMENT 
does  not  take  a  share,  and  the  fund  will  be  divisible  in  fifths,  Knapp 
and  the  first  two  who  have  had  their  sixth  shares  would  be  y^sIall 

found  entitled  each  to  one-fifth  of  another  sixth,  and  so  on.  In   

the  case  of  a  life  estate,  the  period  of  distribution  is  usually  the 
death  of  the  tenant  for  life,  but  the  period  of  distribution  is  not 
necessarily  the  determination  of  the  life  estate.  The  period  at 
which  the  fund  has  to  be  distributed  is  the  time  that  actually  has  to 
be  taken  ;  and  in  Watson  v.  Young  (1),  before  Mr.  Justice  Pearson, 
the  period  of  distribution  was  got  at  in  another  way.  There  was 
in  that  case  a  devise  upon  trust  for  J.  for  life,  and  after  his 
death  upon  trust  for  his  children  who  should  attain  twenty-one, 
and  the  issue  of  any  child  who  should  die  under  twenty-one, 
leaving  issue  who  should  attain  that  age ;  but,  in  case  there 
should  be  no  child,  nor  the  issue  of  any  child  of  /.  who  should 
attain  twenty-one  —  that  is  the  event  that  happened  —  the 
property  was  to  be  held  on  trust  for  the  child  or  children  of  B. 
who  should  respectively  attain  twenty-one,  if  more  than  one  in 
equal  shares.  So  that  J.  was  tenant  for  life,  and  on  his  death 
without  children,  according  to  the  usual  rule,  the  class  would  be 
fixed ;  and  so  it  would  be  if  the  trust  stopped  there ;  but  there 
was  a  further  provision  that  the  rents  of  the  trust  premises 
should,  during  the  term  of  twenty-one  years  from  the  day  next 
before  the  day  of  the  testator's  death,  be  accumulated  by 
way  of  compound  interest,  and  the  accumulated  fund  should 
be  held  in  trust  for  the  child,  if  only  one,  or  all  the  children 
equally,  if  more  than  one,  of  B.,  who  should  attain  twenty-one. 
J.  died  without  ever  having  had  a  child.  B.  had  six  children 
who  attained  twenty-one.  The  youngest  of  them  was  born  after 
the  eldest  had  attained  twenty-one,  but  before  the  end  of  the 
period  of  accumulation.  Although  the  tenancy  for  life  had 
expired,  a  further  term  had  to  elapse  during  which  the  rents 
had  to  be  accumulated,  and  till  that  period  came  to  an  end 
there  could  be  no  distribution,  and  therefore  in  that  case  the 

(1)  28  Ch.  D.  436. 
Vol.  I.  1895.  H  .1 
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NORTH,  J.  period  for  distribution  and  fixing  the  class  was  not  the  death  of 
1894       the  tenant  for  life,  but  the  expiration  of  the  further  period  that 
In  re      ^i^d  to  run  to  make  up  the  twenty-one  years.    The  learned 
SeSlesient  J^^S®  seemed  to  think  it  was  a  new  case,  that  is  to  say,  a  new 
Knapp     state  of  circumstances  to  which  the  rule  had  to  be  applied, 
YasIall    though  he  had  no  difficulty  in  applying  the  rule  to  that  new  state 

  .  of  things. 

In  the  present  case  the  voluntary  settlor  has  given  to  all  the 
children  of  Mathew  Grenville  Samwell  Kna]9p  who  being  a  son  shall 
attain  twenty-one,  or  being  a  daughter  or  daughters  shall  attain 
that  age  or  marry.  There  was  no  life  estate  here  ;  and,  therefore, 
if  this  had  been  a  will,  the  effect  would  be  perfectly  clear,  and  as 
soon  as  any  child  had  attained  twenty-one  that  child  would 
have  been  entitled  to  have  its  share  paid  to  it,  and  there  are 
various  indications  in  the  settlement  pointing  that  way.  The 
income  is  given  for  maintenance  during  minority  only,  and  the 
shares  vest  at  twenty-one  :  this  is  all  the  more  reason  for  saying 
that  as  soon  as  the  child  attained  twenty-one  the  time  had 
come  when  it  was  entitled  to  its  share  when  he  came  and  asked 
for  it. 

There  are  two  reasons  suggested  why  the  general  rule  should 
not  apply  to  this  case.  The  first  is,  that  this  is  not  a  will  but  is 
a  voluntary  settlement.  Kow,  what  difference  does  that  make  ? 
I  confess  I  cannot  see  that  it  makes  any  difference.  I  do  not 
see  any  logical  difference,  and  I  do  not  see  any  legal  difference. 
If  this  gentleman  had  chosen  to  make  a  similar  settlement  by 
his  will,  the  matter  would  have  been  perfectly  clear,  and  his 
making  the  settlement  by  a  deed  instead  seems  to  me  to  come 
to  precisely  the  same  thing.  In  point  of  fact,  it  was  as  nearly 
like  a  will  as  it  could  possibly  be,  because,  although  he  made 
the  settlement,  he  reserved  to  himself  the  general  power  of 
appointment  over  the  whole,  so  that  the  £14,000  remained  in  his 
entire  control  down  to  the  time  of  his  decease.  But  neither  on 
legal  or  logical  grounds  do  I  see  any  distinction  between  a 
voluntary  settlement  and  a  will.  Counsel  have  told  me  they 
could  not  find  (and  I  certainly  do  not  know  of)  any  case  in 
which  the  doctrine  has  been  applied  to  the  case  of  a  settlement ; 
but,  on  the  other  hand,  no  one  can  refer  me  to  any  statement  in 
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any  case  whatever  indicating  any  reason  why  the  rule  should  north,  J. 
not  apply  to  a  voluntary  settlement — a  settlement  by  a  volun-  i!<94 
tary  deed  instead  of  to  a  settlement  by  will ;  and  I  do  not  see  re 
any  distinction  between  the  two.    It  was  suggested  that  there  sJSj^TLE^jf^^^ 
might  have  been  a  distinction  if,  instead  of  being  a  voluntary  Knapp 
settlement,  the  deed  had  been  a  settlement  for  value.    I  do  not  •  y^^^^'^ll. 

quite  see  what  that  distinction  is ;  but  the  case  of  a  settlement   

for  value  is  not  the  case  that  I  have  to  deal  with,  and  therefore 
about  that  I  say  nothing. 

The  only  other  ground  suggested  why  the  rule  in  Andrews  v. 
Partington  (1)  should  not  apply  was  this :  There  was  a  settlement 
by  the  settlor  upon  the  children  of  Matheiv  Grenville  Samivell 
Knapp,  who  already  were  entitled  under  a  previous  settlement — 
a  settlement  made  some  years  before — and  they  were  entitled 
to  certain  portions  of  fixed  amounts.  In  this  settlement  that 
I  have  to  deal  with  the  trust  as  to  the  £14,000  is  to  divide 
the  same  equally  among  all  the  children  of  the  said  Mathew 
Grenville  Samwell  Knapp  who  being  a  son  or  sons  shall 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  or 
daughters  shall  attain  that  age  or  marry,  other  than  and  except 
the  said  John  MatJieiv  Knapp,  his  eldest  son.  It  is  said  that 
that  clearly  points  to  all  the  children,  and,  no  doubt,  it  does.  It 
was  as  clear  here  as  the  Master  of  the  Kolls  said  the  words  were 
in  In  re  Emmet's  Estate  (2) ;  but  then  the  rule  of  law  comes  in 
here,  and,  although  the  intention  might  be  to  provide  for  all, 
this  rule  of  convenience  prevents  that  intention  having  effect 
given  to  it. 

But,  then,  it  is  said  that  this  made  a  difference.  The  pro- 
vision is  not  only  for  all  the  younger  children,  but  there  are 
these  words  further  on :  "  To  the  intent  that  the  said  sum  of 
£14,000  shall  be  in  addition  to  the  portions  provided  for  the 
said  younger  children  by  the  said  indenture  of  settlement."  It 
was  said  that  that  made  a  difference,  because  under  the  original 
settlement  all  the  children  whenever  born  would  take  who  attained 
twenty-one,  as  there  was  a  life  estate  that  must  last  until  the 
children  had  all  been  ascertained  by  birth,  and  as  all  the  children 
therefore  were  to  take  under  the  original  settlement,  and  the  shares 

(1)  3  Bro.  C.  C.  401.  (2)  13  Ch.  D.  48^. 
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NOETH,  J.  in  tbe  £14,000  are  to  be  added  to  their  shares  under  the  former 
1894       settlement,  it  must  be  the  intention  that  all  the  younger  children 
In  re      whenever  born  should  share  in  the  £14,000.    That  does  not 
Settlement  clearer  that  all  were  to  take  an  addition  to  the 
Knapp     previous  gift.    Moreover,  the  reason  why  they  cannot  take  is,  not 
VasIall.    because  it  is  not  the  intention  that  they  should  take,  but  because, 
  in  spite  of  the  intention,  the  property  has  to  be  divided,  inas- 
much as  the  persons  who  are  entitled  to  absolute  shares  ask  for 
them,  and  cannot  be  gainsaid.    Then,  further,  I  do  not  see  that 
this  clause  throws  any  light  upon  it ;  because  the  statement  that 
those  who  take  the  £14,000  are  to  have  it  in  addition  to  the 
shares  they  take  under  the  settlement  only  means  that  those  who 
take  under  both  are  to  have  what  they  take  under  the  second  in 
addition  to  what  they  take  under  the  first,  and  not  by  way  of 
substitution  or  satisfaction  of  the  amounts  which  they  take  under 
the  first.    That  phrase  does  not,  therefore,  in  my  opinion,  in  any 
way  tend  to  shew  that  it  was  the  intention  that  more  should 
take ;  because  the  intention  already  was  that  all  should  take, 
though  the  intention  to  carry  the  gift  to  a  larger  number  of 
persons  is  inconsistent  with  the  right  of  those  who  have  attained 
twenty-one  to  have  their  shares  ascertained  and  paid  to  them. 

Solicitors  for  Plaintiffs  and  infant  Defendants :  Boopers  & 
Whately, 

Solicitors  for  trustees :  Torr  &  Co. 

D.  P. 
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In  re  MOODY.  kekewich, 
WOODKOFFE  v.  MOODY.  ^' 

1891 

[1894   M.    1588.]  —5. 

Infant — Legacy  hy  Parent  to  Infant  Child — Interest  hy  luay  of  Maintenance — 
Exception  to  General  Rule — Other  Provision  hy  Testator  for  Maintenance 
- — Conveyancing  and  Law  of  Property  Act ^  1881  (44  &  45  Vict.  c.  41),  s.  43 
— Incorporation  of  Section  into  Will. 

A  legacy  by  a  parent  to  an  infant  child  carries  interest  by  way  of 
maintenance  from  the  death  of  the  testator,  notwithstanding  that  the  will 
contains  a  provision  for  the  maintenance  of  the  child  out  of  the  income  of 
the  legacy,  or  out  of  the  income  of  a  share  of  residue  given  to  him  equally 
with  the  other  children. 

The  provisions  of  sect.  43  of  the  Conveyancing  Act,  1881,  as  to  the 
maintenance  of  infant  legatees  must,  for  the  purpose  of  determining 
whether  a  legacy  to  an  infant  child  carries  interest,  be  treated  as  incor- 
porated into  any  will  to  which  they  are  applicable. 

A  testator  bequeathed  a  legacy  to  his  infant  son  payable  at  twenty-one, 
and  legacies  to  his  daughters,  one  of  whom  was  an  infant,  and  gave  his 
residuary  real  and  personal  estate  to  trustees  upon  trusts  in  favour  of  his 
children  equally.  He  declared  that  his  trustees  might  at  their  discretion 
raise  any  part  not  exceeding  one  moiety  of  the  expectant  share  of  any 
child,  and  apply  the  same  for  his  or  her  advancement,  preferment,  or 
benefit.  The  will  contained  no  express  provision  for  the  maintenance  of 
infant  children  out  of  income  or  otherwise,  but  the  provisions  contained 
in  sect.  43  of  the  Conveyancing  Act,  1881,  were  applicable  : — 

Held,  that  sect.  43  of  the  Conveyancing  Act,  1881,  ought  to  be  read  as 
part  of  the  will,  but  that,  though  it  were  so  read,  yet  there  was  nothing 
in  the  will  to  displace  the  application  of  the  general  rule  applicable  to 
legacies  to  infant  children,  and  accordingly  that  the  legacies  to  the  infant 
son  and  daughter  respectively  carried  interest  as  from  the  death  of  the 
testator. 

Adjouened  summons. 

Bichard  Mullins  Moody,  by  his  wiH  dated  the  4th  of  February, 
1892,  appointed  William  Woodroffe  and  Joseph  Bussell  executors 
and  trustees  thereof,  and  after  making  specific  and  pecuniary 
bequests,  the  testator  proceeded  as  foHows :  "  I  bequeath  to  my 
son  William  Howard  John  Moodij  the  sum  of  £10,000  to  be  paid 
to  him  on  his  attaining  the  age  of  twenty-one  years.  I  bequeath 
to  each  of  my  married  daughters,  Ida  Hicks,  Ellen  Gray  Knight, 
Mary  Potter,  Lily  Boiv,  and  A7inie  Mugford  the  sum  of  £6000, 
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KEKEWICH,  and  to  each  of  my  unmarried  daughters  Kate  and  Theodora  the 
sum  of  £7000,  and  inasmuch  as  my  married  daughters  have  each 
v^v^       received  a  marriage  portion  on  their  marriage,  I  bequeath  to 

Moody  ^7       unmarried  daughters,  if  they  shall  not  be  married 

WooDEOFFE  at  my  decease,  the  further  sum  of  £500  in  lieu  of  her  marriage 

Moody,  portion."  The  testator  devised  and  bequeathed  all  his  real  and 
personal  estate  not  thereby  already  disposed  of  unto  his  trustees 
upon  trusts  for  sale  and  conversion  as  therein  mentioned,  and  out 
of  the  proceeds  and  out  of  his  ready  money  to  pay  his  funeral 
and  testamentary  expenses  and  debts  and  the  legacies  bequeathed 
by  his  will  or  any  codicil  thereto,  and  to  invest  the  residue  and 
to  stand  possessed  of  the  said  moneys  upon  trust  for  all  his 
children  who  being  sons  had  attained  or  should  attain  the  age 
of  twenty-one  years,  or  being  daughters  had  attained  or  should 
attain  that  age,  or  had  married,  or  should  marry  under  that  age 
in  equal  shares,  and  if  there  should  be  only  one  such  child,  then 
the  whole  was  to  be  in  trust  for  that  child;  and  the  testator 
declared  that  his  trustees  might  at  their  discretion  raise  any  part 
or  parts  not  exceeding  together  one  moiety  of  the  expectant 
share  of  any  child  or  grandchild  under  that  his  will,  and  apply 
the  same  for  his  or  her  advancement,  preferment,  or  benefit  as 
his  said  trustees  should  think  fit.  The  will  contained  no  express 
provision  for  the  maintenance  of  infant  children  out  of  income 
or  otherwise. 

The  testator  died  on  the  9th  of  July,  1893.  He  had  only 
the  eight  children  named  in  the  will.  Two  of  these  were 
,  infants,  viz.,  Theodora  Moody,  who  was  born  on  the  27th  of 

February,  1873,  and  did  not  therefore  attain  the  age  of  twenty- 
one  years  until  the  27th  of  February,  1894,  i,e.,  nearly  eight 
months  after  the  testator's  death ;  and  William  Howard  John 
Moody,  who  was  born  on  the  14th  of  November,  1874,  and  would 
not  therefore  attain  the  age  of  twenty-one  years  until  the  14th  of 
November,  1895. 

An  originating  summons  was  taken  out  by  William  Woodroffe 
and  Joseph  Bussell  (the  executors)  as  Plaintiffs,  against  Theodora 
Moody,  William  Hoivard  John  Moody,  and  Mary  Potter,  as  De- 
fendants, for  the  determination  of  the  two  following  questions : 
First,  whether  the  two  several  legacies  of  £7000  and  £500 


1  Ch. 


CHANCEKY  DIVISION. 


103 


J. 

1894 


In  re 
Moody. 


V. 

Moody. 


by  the  will  bequeathed  to  the  Defendant  Theodora  Moody,  orKEKEWlCH, 
either  of  them,  carried  interest  or  income  as  from  the  9  th  of 
July,  1893  (the  date  of  the  testator's  death),  or  from  any  other 
date;  and  secondly,  whether  the  legacy  of  £10,000  by  the  will 
bequeathed  to  the  infant  Defendant,  William  Sowar d  John  woodeoffe 
Moody,  but  to  be  paid  to  him  on  his  attaining  the  age  of  twenty- 
one  years,  carried  interest  or  income  as  from  the  9  th  of  July, 
1893,  or  any  other  date,  and  whether  such  interest  or  income  was 
applicable  for  the  maintenance,  education,  or  benefit  of  the  said 
infant. 

The  summons  was  adjourned  into  Court,  and  now  came  on  for 
hearing. 

Davenport,  for  the  Plaintiffs,  stated  the  case. 

Warmington,  Q.C.,  and  B.  H.  Hodge,  for  the  Defendants,  the 
infant  children : — 

We  submit  that  the  legacies  to  the  infant  children  carry 
interest  from  the  death  of  the  testator.  There  is  nothing  in  this 
will  to  take  the  case  out  of  the  general  rule  that  a  legacy  by 
a  parent  to  an  infant  child  carries  interest  by  way  of  mainte- 
nance from  the  death  of  the  testator.  The  rule  in  its  origin  was 
based  on  the  ground  that  the  Court  would  not  "  presume  the 
father  inofficious,  or  so  unnatural,  as  to  leave  a  child  destitute  "  : 
Heath  v.  Perry  (1) ;  and  see  Bechford  v.  Tohin  (2).  But  the 
rule  has  now  become  one  of  construction,  and  "  let  the  testator 
give  it  how  he  will,  either  at  twenty-one,  or  at  marriage,  or 
payable  at  twenty-one,  or  payable  at  marriage  "  (see  Heath  v. 
Perry),  the  Court  construes  the  legacy  as  carrying  interest 
from  the  death,  unless  there  is  something  in  the  will  to  negative 
that  construction.  The  recognised  exception  is  where  the 
testator  has  designated  some  other  fund  out  of  which  the  child 
is  to  be  maintained.  This  testator  has  not  done  that.  The 
provision  of  sect.  43  of  the  Conveyancing  Act,  1881,  is  a  mere 
power,  and  even  if  the  will  contained  such  a  power  in  express 
words  it  would  not  be  sufficient  to  displace  the  right  of  the 
child  to  interest  from  the  death  of  the  testator,  or  bring  the  case 

(1)  3  Atk.  101.  (2)  1  Yes.  Sen.  307. 
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KEKEWICH,  within  the  exception.    At  one  time  if  a  testator  had  by  his  will 
designated  a  sum  wholly  insufficient  for  the  maintenance  of  the 
v-v-'       child  it  was  considered  that  the  general  law  prevailed,  and  the 
iviooDY.     legacy  did  not  carry  interest  until  a  year  from  the  testator's 
WooDROFPE  death.    But  recently  that  view  has  been  departed  from,  and  it 
Moody,        clear  that  where  the  fund  designated  is  insufficient,  the  tes- 
tator  is  only  less  inofficious,  but  he  is  still  inofficious.  Donovan 
V.  Needham  (1)  will  be  cited  against  us,  but  in  that  case  there 
was  an  express  direction  that  the  trustees  should  during  minorities 
pay  and  advance  sums  for  maintenance. 

[Kekewich,  J. : — Donovan  v.  Needham  and  Wynch  v.  Wynch  (2), 
to  which  Lord  Langdale  refers  in  Donovan  v.  Needham^  were  not 
cases  in  which  there  was  a  provision  for  interest  being  applied 
for  maintenance  out  of  the  legacy.  Is  there  any  authority  that 
because  there  is  a  provision  for  maintenance  out  of  the  income  of 
the  particular  legacy,  the  rule  giving  interest  from  the  death  is 
displaced  ?] 

We  are  not  aware  of  any ;  but  it  is  submitted  there  is  no  such 
provision  here.  There  is  no  maintenance  clause  at  all,  but  only 
an  advancement  clause. 

[Kekewich,  J. : — That  does  not  touch  the  question  of  income.] 

[They  referred  also  to  In  re  HoJford  (3)jand  In  re  Jeffery  (4).] 

Jason  Smith,  for  the  Defendant  Mary  F otter  (who  was  ap- 
pointed by  the  Court  to  represent  the  other  daughters  of  the 
testator) : — 

There  is  sufficient  in  this  will  to  take  the  case  out  of  the 
ordinary  rule  giving  interest  to  the  infant  children,  and  to  bring 
it  within  the  exception  enunciated  by  James,  L.J.,  in  In  re 
George  (5),  where  "  the  testator  has  provided  another  fund  for  " 
the  child's  "  maintenance,  so  that  the  income  of  the  legacy  is 
supposed  not  to  be  required  for  the  purpose."  The  law  is  simi- 
larly stated  by  Sir  George  Jessel,  M.E.,  in  May  v.  Potter  (6). 

Here,  independently  of  sect.  43  of  the  Conveyancing  Act,  1881, 


(1)  9  Beav.  164. 

(2)  1  Cox,  433. 

(3)  [1894]  3  Gh.  30. 


(4)  [1891]  1  Ch.  671. 

(5)  5  Ch.  D.  837,  843. 

(6)  25  W.  E.  607. 
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the  testator  has  provided  another  fund  for  maintenance  byKEKEWlCH, 
directing  that  the  children's  shares  of  residue  may  be  applied  for  ^^^^ 


their  "  advancement,  preferment,  or  benefit."  The  word  "  benefit " 
is  the  widest  possible,  and  must  include  maintenance.  The  clause  mqody. 
is  very  similar  to  that  in  Donovan  v.  Needham  (1),  where  a  Woodroffe 
direction  that  trustees  should  pay  and  advance  such  sums  of  moody. 

money  as  they  might  think  fit  for  the  education,  maintenance,   

and  clothing  of  the  children,  was  held  to  exclude  the  general 
rule. 

But  further,  this  will  must  be  read  as  though  sect.  43  of  the 
Conveyancing  Act,  1881,  were  incorporated  into  it,  and  formed  a 
part  of  it.  In  re  Holforcl  (2)  is  an  authority  for  that.  It 
follows  that  there  is  in  this  will  provision  made  for  the  mainte- 
nance of  infant  children,  not  only  out  of  the  legacies  given  to 
them,  but  also  out  of  their  shares  of  residue.  Clearly,  therefore, 
there  is  a  fund,  other  than  the  legacies,  provided  by  the  testator 
for  maintenance.  The  provision  of  sect.  43  of  the  Conveyancing 
Act,  1881,  though  in  the  form  of  a  power,  really  amounts  to  a 
trust  for  the  benefit  of  the  infant  child. 

Moreover,  the  application  of  the  general  rule  in  this  case  would 
plainly  defeat  tbe  intention  of  the  testator.  He  has  shewn  an 
anxious  desire  to  place  all  his  daughters  on  a  footing  of  equality, 
and  if  the  infant  daughter  is  held  entitled  to  interest  from  the 
testator's  death  she  will  receive  more  than  her  sisters. 


Kekewich,  J. : — 

The  first  point  with  which  I  will  deal  is  the  general  one 
whether  the  43rd  section  of  the  Conveyancing  Act,  1881,  must 
for  the  purposes  of  decision  in  this  case  be  read  into  the  will  and 
form  a  part  of  it,  so  that  in  construing  the  will  I  must  regard 
the  provisions  of  the  section  as  being  inserted  by  the  draftsman 
notwithstanding  that  in  fact  the  words  are  not  written  in  the 
will.  It  seems  to  me  that  the  proper  principle  is  to  regard  the 
section  as  incorporated  in  the  will.  If  I  am  wrong  in  that,  I  shall 
be  corrected,  though  I  cannot  help  saying  that  I  should  be 
sorry  if  I  were  corrected,  for  it  does  seem  to  me  that  it  would 
be  an  unfortunate  thing  if  draftsmen  were  obliged  to  insert  in 
(1)  9  Beay.  164.  (2)  [1894]  3  Ch.  30 
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KEKEWICH,  wills  or  other  instruments  their  own  provisions  for  maintenance, 
because  they  could  not  rely  on  the  provision  in  the  Act  as  being 

v^v^       part  of  the  instrument  they  were  settling. 
'  Moody.        Years  before  the  Conveyancing  Act  of  1881  was  passed  there 
WooDKOFFE  was  an  Act  familiar  to  the  lawyers  of  those  days,  known  as  Lord 
Moody.     Cranworth's  Act  (23  &  24  Yict.  c.  145),  and  that  Act  was 

  expressly  intituled  "  An  Act  to  give  to  trustees,  mortgagees  and 

others  certain  powers  now  commonly  inserted  in  settlements, 
mortgages,  and  wills."  There  was  a  recital  in  Lord  Cranworth's 
Act  indicating  the  convenience  which  would  result  from  a 
general  enactment  of  common  forms.  That  Act  is  repealed  by 
the  Act  of  1881,  which,  though  not  intituled  in  the  same  way, 
must  I  think  be  taken  to  have  repeated  with  variations  the 
provisions  of  Lord  CranwortJis  Act,  not  only  to  the  same  end 
but  for  the  same  purpose,  that  is  to  say  to  prevent  repetition 
and  dispense  with  the  necessity  of  inserting  clauses  in  wills  and 
settlements.  I  think  the  proper  course  is  for  me  to  regard  sect. 
43  of  the  Act  of  1881  as  being  a  paragraph  or  clause  in  the 
particular  will  which  I  have  to  construe,  and  I  proceed  to  deal 
with  the  case  on  that  footing. 

The  law  as  regards  interest  on  legacies  bequeathed  to  infants 
by  a  parent  or  person  in  loco  ^parentis  is  perfectly  clear.  Mr. 
Jason  Smith  says  that  the  application  of  that  law  to  this  case 
will  operate  rather  hardly  upon  those  children  who  attained 
their  majorities  in  the  testator's  lifetime.  I  do  not  think  that 
is  so.  The  object  of  the  law,  as  laid  down  by  Lord  HardwicJce, 
is  to  provide  for  the  maintenance  of  those  infants  to  maintain 
whom  the  testator  is  either  under  a  legal  obligation  as  parent,  or 
under  a  moral  obligation  as  having  assumed  to  place  himself  in 
loco  parentis.  In  either  case  there  is  the  obligation  to  provide 
income  for  the  maintenance  of  the  children  who  presumably 
require  maintenance,  and  the  fact  that  if  income  is  provided  for 
the  maintenance  of  the  infant  child  who  requires  maintenance 
less  is  left  for  another  child  who  does  not  require  maintenance 
does  not  seem  to  me  to  be  a  hardship,  and  cannot  alter  the 
application  of  settled  rules  of  law.  Here  are  two  children,  one 
entitled  to  a  legacy  of  £10,000  on  attaining  twenty-one,  and 
the  other  entitled  to  legacies  of  £7000  and  £500  absolutely,  that 
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for  their  maintenance  unless  it  is  to  be  found  in  the  clause  which 
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follows  the  residuary  gift.    All  the  children  take  the  residue 
equally,  and  there  is  a  declaration  that  the  trustees  may  in  their 
discretion  raise  any  part  or  parts  not  exceeding  together  one  woodkoffe 
moiety  of  the  expectant  share  of  any  child  and  apply  the  same  moody 

for  his  or  her  advancement,  preferment,  or  benefit  as  the  trustees   

shall  think  fit.  Cases  have  frequently  occurred  where  there  was 
no  provision  for  maintenance,  but  there  was  a  provision,  such  as 
is  found  here,  for  advancement,  preferment,  or  benefit,  and  the 
Court  has  allowed  capital  to  be  taken  for  education  under  the  words 
advancement,  preferment,  or  benefit.  The  difficulty  arising  from 
the  absence  of  a  provision  for  maintenance  has  been  got  rid  of  by  * 
applying,  literally  perhaps  but  still  rather  broadly,  a  clause  which 
was  not  intended  to  be  really  a  maintenance  clause.  I  have  myself, 
in  common  with  other  judges,  approved  of  that  course,  but  I  should 
not  therefore  call  the  clause  a  provision  for  the  maintenance  of 
the  children,  or  regard  it  as  introduced  for  that  purpose.  The 
result  is  that  in  this  case  there  is  no  express  provision  for 
maintenance  of  these  infant  children  out  of  any  fund  other  than 
their  respective  legacies.  Then  sect.  43  of  the  Act  of  1881,  if 
incorporated  here,  confers  a  power  to  apply  for  or  towards  an 
infant's  maintenance  the  income  of  the  property  held  in  trust  for 
him,  that  is  in  this  case,  the  income  of  the  infant's  legacy,  and  I 
have  asked  counsel  to  refer  me  to  any  case  in  which  it  has  been 
held  that  a  direction  to  apply  the  income  of  the  legacy  to  the 
maintenance  of  the  child  defeats  the  rule  that  a  legacy  given  to 
an  infant  child  by  a  parent  carries  interest  from  the  date  of  the 
parent's  death.  No  such  case  has  been  quoted.  I  should  have 
been  surprised  if  there  had  been  such  a  case,  for  a  direction  of 
that  kind  would  seem  to  point  to  interest  running  from  the 
death  rather  than  otherwise. 

I  must  add  a  few  words  as  to  the  cases  cited.  I  have  before 
me  the  report  of  Wijnch  v.  Wynch  (1)  to  which  I  have  been  referred, 
because  I  thought  it  well  to  see  whether  anything  more  was  to 
be  got  from  that  case  than  is  to  be  found  in  the  statement  of 
it  by  Lord  Langdale  in  Donovan  v.  Needham  (2),  and  I  do  not 
(1)  1  Cox,  433.  (2)  9  Beav.  164. 
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KEKEWICH,  find  that  there  is  anything  material  beyond  what  is  there  said. 

Then  there  were  the  two  cases  decided  by  Lord  HardivicJce ; 

1894  . 

  but  Mr.  Jason  Smith  properly  relied,  as  summing  up  the  law,  on 

MooLY  judgment  in  In  re  George  (1).    "  The  rule  of  law  "  as  was 

WooDKOFFE  said  by  the  Lord  Justice  James  in  that  case  (2)  "is  well  estab- 

MooDY.     lished  that  a  contingent  legacy  does  not  carry  interest  while 

  it  is  in  suspense,  except  in  the  case  of  a  legacy  by  a  parent  or 

one  standing  m  loco  parentis  to  the  legatee  ;  and  that  exception 
is  subject  to  another  exception,  that  the  rule  giving  interest  to 
the  child  does  not  take  effect  when  the  testator  has  provided 
another  fund  for  his  maintenance,  so  that  the  income  of  the 
legacy  is  supposed  not  to  be  required  for  the  purpose."  There 
the  Lord  Justice  is  really  putting,  in  his  own  language,  all  that 
is  said  by  Lord  Sardwiclie,  Lord  Kenyon,  and  Lord  Langdale. 
Here  1  am  not  dealing  with  a  case  of  a  provision  for  maintenance 
out  of  any  other  fund,  unless  one  is  to  be  found  in  the  gift  of 
residue.  As  to  that,  Mr.  Jason  Smith  says  these  children  take 
the  residue  subject  to  the  incorporation  in  the  gift  to  them  of  the 
43rd  section  of  the  Act  of  1881,  and  that  there  is  in  that  way  a 
provision  for  the  maintenance  of  the  children  out  of  the  income 
of  the  residue.  Therefore,  he  says,  there  is  a  provision  for  their 
maintenance  otherwise  than  out  of  the  income  of  the  legacies, 
and  therefore  the  general  rule  does  not  apply,  but  the  case  falls 
within  the  exception  to  it,  because  the  testator  has  provided 
another  fund  for  the  maintenance,  so  that  the  income  of  the 
legacy  is  not  required  for  the  maintenance.  No  case  has  been 
quoted  where  the  other  fund  has  been  a  share  of  residue  given 
to  the  children,  and  until  some  case  of  that  kind  has  been  found 
I  should  be  extremely  unwilling  to  construe  that  as  coming 
within  the  exception  mentioned  by  the  Lord  Justice  James, 
A  residue  is  an  unascertained  amount.  It  might  be  quite  un- 
certain what  the  share  of  each  child  would  be  in  the  residue, 
and  all  the  cases,  as  I  understand  them,  go  to  this  —  that 
you  must  regard  the  question  with  'reference  to  the  money 
given  to  the  child.  No  doubt  in  the  case  of  Wynch  v.  Wynch  (3) 
before  Lord  Kenyon,  and  in  the  case  of  Donovan  v.  Needham  (4) 

(1)  5  Ch.  D.  837.  (3)  1  Cox,  433. 

(2)  Ibid.  843.  (4)  9  Beav.  164. 
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before  Lord  Langdale,  the  provision  was  for  payment  out  of  the  KEKEWicii, 
general  estate ;  it  was,  however,  not  out  of  a  share  of  residue,  but  ^^^^ 
out  of  the  general  estate  of  the  testator  disposed  of  by  the 
will.    So  far  as  I  am  aware,  this  is  a  novel  case.    It  seems  to  moody. 
me  that  a  provision  for  payment  of  maintenance  to  a  child  out  Woodroffe 
of  the  income  of  his  share  of  residue  given  to  him  with  the  moody. 
other  children,  does  not  come  within  the  exception  mentioned 
by  the  Lord  Justice  James  in  the  case  of  In  re  George  (1),  where 
"  the  testator  has  provided  another  fund  for  his  maintenance,  so 
that  the  income  of  the  legacy  is  supposed  not  to  be  required  for 
the  purpose."     I  am  aware  of  no  authority  the  one  way  or 
the  other  on  the  particular  point,  and  therefore  I  am  obliged  to 
decide  it  so  far  as  I  can  on  the  application  of  the  general  rule 
to  the  particular  facts  which  arise  here,  and  without  the  guidance 
of  authority.    I  think  that  both  the  legatees  are  entitled  to 
maintenance  from  the  testator's  death  ;  that  is,  to  interest  on  their 
legacies  at  4  per  cent,  so  long  as  the  legacies  form  part  of  the 
testator's  general  estate,  and  from  the  time  when  they  are  segre- 
gated or  appropriated  the  actual  interest  realized. 

Solicitors  :  Phelps,  SidgivicJc,  &  Biddle  ;  T.  Wilkinson  ;  Jennings 
&  Son. 

C.  C.  M.  D. 


In  re  BENDY.  KEKEWICU, 

J. 

1894 

H.  26 
Nov.  13. 


WALLIS  V.  BENDY.  ^ 

[1894    B.  2297.] 


Marriage  Settlement— Covenant  to  Settle  Wife's  other  and  after-acquired  Pro- 
perty— Income — Accumulations — Purchase  hy  Wife  during  her  Coverture 
— Loan — Charge  in  Favour  of  Trustees. 

If  income  not  originally  included  in  a  covenant  in  a  marriage  settlement 
to  settle  other  and  after-acquired  property  is  so  invested  as  to  indicate  a 
permanent  intention  on  the  part  of  the  owner  to  turn  it  into  capital, 
such  investment  becomes  subject  to  the  covenant,  provided  the  terms  are 
sufficiently  large  to  include  it  as  capital. 

The  same  result  follows  in  the  case  of  a  sale  of  capital  property  not 


(1)  5  Ch.  D.  843. 


110 


CHANCERY  DIVISION. 


[1895] 


KEKEWICH,        originally  included  in  the  covenant,  where  the  proceeds  are  laid  out  in  the 
purchase  of  other  property  coming  within  the  terms  of  the  covenant. 
1894  Leivis  v.  Madochs  (1)  discussed. 

BiNDY.  -t^Y  ante-nuptial  settlement,  dated  the  24th  of  June,  1890, 
Wallis  of  Wilfred  Bendy  and  Sarah  Barbara  Bendy  (then  Wallis),  it  was 
Bendy,  declared  that  the  trustees  should  stand  possessed  of  certain  stocks 
and  securities  belonging  to  the  intended  wife  upon  trust,  after  the 
marriage,  with  the  consent  of  the  husband  and  wife  or  the  survivor 
of  them,  and  after  the  death  of  the  survivor  at  the  discretion  of 
the  trustees,  to  sell  the  same  and  invest  the  proceeds  as  therein 
mentioned,  and  to  pay  the  income  to  the  wife  during  her  life  for 
her  separate  use  without  power  of  anticipation,  and,  after  her 
death,  to  the  husband  during  his  life,  subject  to  certain  trusts 
on  alienation,  and,  after  the  death  of  the  survivor  of  the  husband 
and  wife,  upon  the  usual  trusts  for  the  children  of  the  marriage, 
with  an  ultimate  trust,  in  default  of  children  attaining  a  vested 
interest,  if  the  wife  should  predecease  her  husband,  for  her 
next  of  kin  according  to  the  statute,  as  if  she  had  died  a  spinster. 
The  settlement  contained  the  following  covenant :  "  And  it  is 
hereby  covenanted,  agreed,  and  declared  by  and  between  the 
parties  hereto  that  if  the  said  ^.  B.  Wallis  shall  at  the  time  of 
the  said  now  intended  marriage  be,  or  if  at  any  time  during  the 
said  now  intended  coverture  she  shall  become  seized,  possessed, 
or  entitled  of  or  to  any  real  or  personal  property  (other  than  the 
property  hereby  specifically  settled)  for  any  estate  or  interest 
whatsoever  in  possession,  reversion,  remainder,  or  expectancy, 
except  any  property  of  or  to  which  she  is  at  the  present  time 
possessed  or  entitled,  and  except  property  of  a  less  value  than 
£200  vesting  in  possession  before  or  during  the  said  now  intended 
coverture  at  the  same  time  and  from  the  said  source,  and  except 
movable  chattels  or  effects  of  household,  domestic,  or  personal 
use  or  ornament,  all  of  which  excepted  property  it  is  hereby 
declared  shall  be  and  remain  the  absolute  property  o  ^  the  said 
/SC  B.  Wallis,  and  except  also  an  annuity  or  annuities  or  other 
estate  or  interest  for  the  life  of  the  said  8.  B.  Wallis,  or  for  any 
term  or  period  determinable  upon  her  death,  which  it  is  hereby 
declared  shall  belong  to  the  said  S.  B.  WalUs  as  her  separate 
(1)  8  Yes.  150;  17  Yes.  48. 
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estate  independently  of  the  said  TF,  Bendij,  and  so  that  she  shall K eke WICII, 
not  have  power  to  anticipate  the  same,  then  and  so  often  as  the  ^^^^ 
same  shall  happen  all  such  real  and  personal  property,  except  as  ^v-^ 
aforesaid,  shall  at  the  cost  of  the  trust  estate  be  forthwith  assured  be?jdy. 
or  transferred  to  the  trustees  or  trustee  upon  trusts  as  nearly  Wallis 
corresponding  with  the  trusts  hereby  declared  of  the  trust  funds  bendy. 
hereinbefore  settled  as  may  be,  and  so  that  such  real  property 
shall  be  impressed  with  a  trust  for  conversion  into  money  and  be 
settled  as  personal  estate." 

At  the  date  of  the  settlement  and  of  her  marriage  Mrs.  Bendy 
was  possessed  of  or  entitled  to,  in  addition  to  the  settled  pro- 
perty, (1.)  an  undivided  moiety  of  a  leasehold  house  in  Camden 
Boad,  Islington,  and  (2.)  seven  shares  in  the  Standard  Banh  of 
South  Africa. 

In  August,  1891,  after  the  marriage,  the  leasehold  house  was 
sold,  Mrs.  Bendy' s  moiety  realizing  £425,  which  was  paid  to  her. 
In  September  following  she  bought  £400  6  per  cent,  deben- 
tures of  Wallis  &  Co.,  Limited,  paying  for  them  out  of  a  balance 
of  £790  then  standing  to  her  credit  at  her  bankers,  and  made  up 
partly  of  the  £425  and  partly  of  accumulations  of  income  paid 
to  her  under  the  trusts  of  the  settlement. 

In  February,  1892,  Mrs.  Bendy  sold  the  seven  shares  in  the 
Standard  Bank  of  South  Africa  for  £362,  which  she  paid  into 
her  banking  account,  and  shortly  afterwards  she  purchased  a 
leasehold  house,  No.  18,  Gloucester  Boad,  Finshury  Parh,  for  £900,- 
of  which  the  greater  part  was  paid  with  the  proceeds  of  the  bank 
shares  and  accumulations  of  income  paid  to  her  under  the  trusts 
of  the  settlement,  and  the  balance,  £350,  was  borrowed  by  her 
from  her  bankers.  This  loan  was,  it  appeared,  afterwards  repaid 
partly  by  her  and  partly  by  her  husband,  but  in  what  propor- 
tions there  was  no  evidence  to  shew. 

Mrs.  Bendy  died  on  the  17th  of  March,  1894,  and  her  husband 
took  out  administration  to  her  estate.  There  was  issue  of  the 
marriage  one  child  only,  an  infant.  The  main  question,  raised 
by  an  originating  summons  by  the  trustees  of  the  settlement 
(one  of  whom. would  be  entitled  under  the  settlement  as  one  of 
the  wife's  next  of  kin  in  default  of  children)  against  the  husband 
and  child,  was  whether  the  debentures  and  house  purchased  by 
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KEKEWIOH,  Mrs.  Bendy  as  above  mentioned,  or  which  of  those  properties, 
were  or  was  within  the  operation  of  the  covenant  to  settle  her 
other  or  after-acquired  property. 


J. 

1894 


In  re 
Bendy. 

Wallis 

V. 

Bendy. 


P.  F,  S.  StoJces,  for  the  Plaintiffs 

When  income  is  capitalized,  as  it  was  here,  it  becomes  subject 
to  a  covenant  to  settle  capital :  Lewis  v.  MadoeJcs  (1).  Accord- 
ingly, the  properties  purchased  by  Mrs.  Bendy  should  stand 
subject  to  a  charge  in  favour  of  the  trustees  for  the  amount  of 
income  capitalized. 

G.  N.  TroUope,  for  the  infant  Defendant : — 

This  case  is  clearly  covered  by  Lewis  v.  Madoclcs.  Income, 
when  invested  and  so  converted  into  capital,  becomes  subject 
to  such  a  covenant  as  this  for  settlement  of  other  and  after- 
acquired  property. 

The  question  is  not  whether  the  covenant  is  too  wide  for  the 
Court  to  enforce  it  as  a  general  covenant  to  assign  all  the 
settlor's  property :  it  is  sufficient  to  say  that  the  Court  will 
enforce  it  as  regards  this  capitalized  income,  on  the  ground  that 
the  covenant  is  divisible :  In  re  Turcan  (2). 

Warmington,  Q.C.,  and  T»  D.  Munns,  for  the  Defendant, 
W.  Bendy : — 

•  The  husband's  interest,  as  his  wife's  administrator,  is  to  con- 
tend that  the  properties  purchased  by  her  are  not  bound  by  the 
covenant  and  belonged  to  her  absolutely,  free  from  any  charge 
in  favour  of  the  trustees. 

The  moiety  of  the  house  in  Camden  Boad  and  the  seven  bank 
shares  which  the  lady  had  at  the  time  of  her  marriage  come  within 
the  exception,  and  the  properties  purchased  with  the  proceeds  of 
them  stand  in  the  same  position.  The  fact  that  part  of  the  pur- 
chase-money came  from  accumulated  arrears  of  income  makes  no 
difference.  There  is  no  authority  that,  where  a  married  woman 
has  invested  accumulations  of  income  belonging  to  her  for  her 
separate  use,  those  accumulations  come  within  such  a  covenant 
as  this.  Neither  does  the  fact  of  the  lady  having  borrowed 
(1)  8  Ves.  150;  17  Yes.  48.  (2)  40  Ch.  D.  5,  9. 
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money  from  her  bankers  to  make  up  the  purchase-money  giveKEKEWlOH, 
the  trustees  of  the  settlement  any  title  under  the  covenant  to 
the  property  purchased.  In  Leivis  v.  MadoeJcs  (1)  and  In  re 
Turcan  (2)  the  covenant  covered  the  settlor's  entire  property 
without  any  exception,  and  the  Court  had  to  construe  it  so  as  to 
make  it  reasonable ;  whereas  here  there  is  an  exception,  the 
effect  of  which  is  to  enable  the  lady  to  deal  with  all  property 
belonging  to  her  at  the  time  of  the  marriage,  other  than  that 
settled,  in  the  fullest  manner.  It  would  be  contrary  to  equity 
to  say  that,  if  she  sold  such  property,  the  proceeds,  or  the  invest- 
ments representing  it,  must  be  held  to  go  to  someone  else. 


In  re 
Bendy. 

"Wallis 

V. 

Bendy. 


Kekewich,  J. : — 

This  is  a  strange  point,  and  I  do  not  remember  ever  having  to 
consider  it  before.  As  to  the  construction  of  the  covenant,  I 
have  no  doubt  I  ought  to  construe  it  grammatically,  notwith- 
standing the  language  of  the  exception ;  that  is  to  say,  in  my 
opinion,  the  exception  includes  property  to  which  the  lady  was 
entitled  at  the  date  of  the  settlement.  But  as  to  the  other  point 
I  must  look  into  the  authorities. 


1894.  Nov.  13.   Kekewich,  J.  :— 

On  the  conclusion  of  the  argument  I  expressed  the  opinion 
that  the  exception  from  the  covenant  to  settle  property  of  the 
wife  other  than  that  specified  must  be  construed  to  comprise, 
that  is,  to  exclude  from  the  operation  of  the  covenant,  property 
to  which  the  wife  was  entitled  at  the  date  of  the  settlement. 
There  is  obviously  some  blunder,  and  the  result  may  or  may  not 
be  what  was  intended ;  but  I  can  put  no  other  construction  on 
the  words.  Therefore,  what  belonged  to  the  wife  at  the  date  of 
the  marriage,  not  being  specifically  comprised  in  the  settlement, 
remained  hers  unaffected  by  the  covenant.  During  the  coverture 
she  received  income  for  her  separate  use,  and  whatever  was  so 
received  remained  separate  estate ;  that  is  to  say,  the  property 
of  the  wife  independent  of  marital  control,  in  whatever  form  it 
might  from  time  to  time  be  found.    This  proposition  was  not 


(1)  8  Ves.  150;  17  Yes.  48. 
Vol.  I.  1895.  I 


(2)  40  Ch.  D.  5. 
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KEKEVVICH,  contested  in  argument,  and  therefore  no  authority  was  cited  for 
it ;  but  authorities  would  be  forthcoming  if  required. 

The  question  which  I  have  to  decide  is  whether  the  property 
thus  excepted  from  the  covenant,  and  the  savings  of  separate 
estate,  have,  to  any  and  what  extent,  been  made  subject  to  the 
covenant  by  subsequent  dealings  therewith  on  the  part  of  the  lady . 
It  is  one  of  novelty  and  difficulty.  It  may  fairly  be  said  to  be  one 
of  novelty  notwithstanding  the  case  of  Lewis  v.  MadocJcs  (1) ;  for, 
although  that  case  states  and  proceeds  on  a  principle  with  which 
I  will  deal  presently,  it  is  in  many  respects  very  different  from 
this.  The  essential  difference  consists  in  the  fact  that  in  Lewis  v. 
MadocJcs  there  was  a  covenant  by  a  man  to  settle  all  his  property 
at  any  time  coming  to  him,  which  would  include  his  means  of 
subsistence  and  means  of  supporting  his  wife,  so  as,  from  one 
point  of  view,  to  amount  to  an  absurdity ;  whereas  here  the 
covenant  binds  only  the  property  of  a  married  woman,  the  settle- 
ment of  which  is  not  open  to  a  similar  objection,  and  which  has 
always  been  regarded  as  the  appropriate  subject  of  a  covenant  of 
this  character.  Notwithstanding  my  trust  in  the  industry  of 
counsel,  I  hoped  that  further  research  would  disclose  some  case 
giving  instruction,  by  comment  or  otherwise,  respecting  Lewis  v. 
Madochs,  I  have  found  many  cases  in  which  it  was  cited,  including 
In  re  Turcan  (2),  to  which  reference  was  made  in  argument ;  but 
in  none  is  there  any  comment  on  the  principle  of  Lewis  v. 
MadocJcs  which  I  am  asked  to  apply  here ;  and  I  am  equally 
without  any  expression  of  assent  to  or  dissent  from  it.  The 
principle  of  Lewis  v.  MadocJcs,  so  far  as  it  is  necessary  to  consider 
it  for  the  present  purpose,  seems  to  be  this,  that  although  a 
covenant  to  settle  other  or  after-acquired  property  (I  use  a  some- 
what vague  phrase,  but  one  which  will  readily  be  understood  by 
lawyers)  must  be  reasonably  construed,  and  therefore  will  not  be 
held  to  include  such  property  as  cannot  be  included  without 
defeating  the  paramount  object  of  the  settlement,  such  as  income 
required  for  household  or  other  expenses,'  or,  as  in  this  case, 
money  which  was  obviously  intended  to  be  retained  or  expended 
at  pleasure ;  yet,  if  it  is  once  so  invested  as  to  indicate  a  per- 
manent intention  on  the  part  of  the  owner  to  convert  it  into 
(1)  8  Ves.  150  ;  17  Yes.  48.  (2)  40  Ch.  D.  5. 
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capital,  that  is  to  say,  to  change  it  from  property  which.  isKEKEWlCH, 
income  into  property  which  yields  income,  then  it  may  reason- 
ably and  properly  be  held  to  be  subject  to  the  covenant,  provided 
of  course  that  the  words  of  the  covenant  are  sufficiently  large  to 
cover  it.  It  would  be  impertinent  of  me  to  criticise  the  decision 
of  the  Lord  Chancellor  in  Lewis  v.  MadocJcs  (1),  but  I  may  venture 
to  say  that  this  has  the  double  advantage  of  giving  an  intelligent 
meaning  to  a  covenant  which  might  otherwise  have  no  legal 
meaning  at  all,  and  of  being  also  consistent  with  the  ordinary 
habits  of  prudent  men  and  women. 

Whatever  questions  may  arise  on  matters  of  detail,  there  is  no 
great  difficulty  in  applying  this  principle  to  the  covenant  under 
consideration,  relating,  as  it  does,  to  the  property  of  Mrs.  Bendy 
other  than  that  specifically  comprised  in  the  marriage  settle- 
ment. It  was  not  intended  that  such  property  should  be  subject, 
as  it  then  stood,  to  the  covenant :  it  was  intended  that  Mrs. 
Bendy,  or  her  husband  in  her  right,  should  be  at  liberty  to  deal 
with  it  as  property  unaffected  by  settlement.  This  property, 
consisting  of  two  items — first,  an  undivided  moiety  of  a  lease- 
hold house,  and,  secondly,  seven  shares  in  the  Standard  Bank  of 
South  Africa — was  sold  by  Mrs.  Bendy,  and  the  proceeds  of  sale 
were  properly  received  by  her.  She  has  invested  these  proceeds 
of  sale,  together  with  other  money,  in  the  purchase  of  certain 
debentures  of  Wallis  &  Co.,  Limited,  and  a  leasehold  house, 
No.  18,  Gloucester  Boad. 

As  regards  the  debentures,  the  price  appears  to  have  been 
provided  to  a  large  extent  by  the  proceeds  of  sale  of  the  moiety 
of  the  leasehold  house  belonging  to  her  at  the  date  of  the  settle- 
ment, and  the  balance  came  out  of  accumulations  of  separate 
income.  If  I  correctly  understand  the  principle  of  Lewis  v. 
Madochs,  this  was  such  an  acquisition  of  property  as  to  bring 
the  property  so  acquired  within  the  covenant  in  the  marriage 
settlement,  and  it  thereupon  became  subject  to  the  trusts  of  that 
settlement. 

The  position  of  the  second  property  is  not  quite  so  simple. 
The  lady  provided  a  considerable  portion  of  the  purchase-money 
of  18,  Gloucester  Boad,  out  of  the  proceeds  of  sale  of  the  shares  in 
(1)  8  Yes.  150;  17  Yes.  48. 
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In  re 
Bendy 


KEKEWICH,  the  Standard  Bank  of  South  Africa,  and  some  more  from  accu- 
^'        mulations  of  separate  estate.    To  that  extent,  what  I  have  just 
^^^^      said  respecting  the  debentures  is  directly  applicable ;  but  these 
sources  were  not  sufficient  to  provide  the  entire  purchase-money ; 
Wallis    aiid  it  seems  that  the  balance  was  borrowed  by  the  lady  from  her 
Bendy     bankers.    The  circumstances  in  Lewis  v.  Madochs  (1)  are  suffi- 

  ciently  similar  to  enable  me  to  take  that  case  as  a  guide  here 

also.  I  think  that  the  house  must  be  regarded  as  belonging  to 
the  lady — that  is,  as  now  forming  part  of  her  estate,  but  subject 
to  a  charge  in  favour  of  the  trustees  of  the  settlement  for  the 
amount  of  the  proceeds  of  sale,  accumulations  of  separate  estate, 
and  borrowed  money,  which  I  hold  to  have  been  devoted  by  her 
act  to  the  settlement.  It  seems  that  the  borrowed  money  was 
afterwards  repaid ;  but,  as  at  present  advised,  I  am  not  sure  to 
what  extent  it  was  repaid  by  her  and  to  what  extent  by  her 
husband ;  and  if  this  cannot  be  cleared  up  by  affidavit  (which 
probably  it  can  be)  there  must  be  an  inquiry  to  ascertain  the 
amount  for  which  the  trustees  of  the  settlement  are  entitled  to 
a  charge.  I  hold  that  charge  to  include  any  moneys  contributed 
by  the  lady  towards  payment  of  the  loan,  but  not  moneys  contri- 
buted by  the  husband. 

Solicitors :  Munns  &  Longden  ;  Bod,  Longstaffe,  Son,  &  Fen- 
wick, 

(1)  8  Yes.  150  ;  17  Yes.  48. 

G.  I.  F.  C. 
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In  re  HINCHLIFFE,  a  Pekson  of  Unsound  Mind, 
Deceased. 


0.  A. 


1894 


Nov.  5. 


Practice — Evidence — Affidavity  Exhibit  to — Right  of  Inspection. 

Irrespective  of  any  question  as  to  discovery,  property,  or  privilege,  if  a 
document  is  made  an  exhibit  to  an  affidavit,  any  person  who  has  the  right 
to  inspect  and  take  copies  of  the  affidavit  has  a  similar  right  as  to  the 
exhibit  also. 

The  deceased  lunatic,  Emma  Jane  Hinchliffe,  was  one  of  three 
sisters.  The  other  two  were  sane,  and  the  elder  of  them  was  the 
committee  of  the  lunatic. 

Before  the  death  of  the  lunatic  the  committee  and  the  sane 
sister,  thinking  that  a  certain  person,  who  was  trustee  for  the 
three  sisters,  had  dealt  improperly  with  the  trust  fund,  took 
counsel's  opinion  on  behalf  of  themselves  and  of  the  lunatic,  and 
were  advised  that  proceedings  should  be  taken  against  the 
trustee,  and  that  the  lunatic  should  be  joined  as  co-Plaintiff. 
They  then  applied  in  the  lunacy  for  leave  to  join  the  lunatic 
as  a  co-Plaintiff,  and  in  support  of  their  application  the  com- 
mittee made  an  affidavit,  in  which  she  stated  that  she  had  taken 
the  opinion  of  counsel,  as  she  and  her  sisters  were  interested  in 
the  question  of  the  liability  of  the  trustee ;  and  she  further 
stated  in  her  affidavit  that  the  case  and  opinion  were  "  annexed 
hereto  and  marked  with  the  letters  C  and  D  respectively." 

Upon  that  affidavit,  which  was  filed  on  the  6th  of  January, 
1891,  the  requisite  leave  to  join  the  lunatic  was  given ;  and  an 
action  was  subsequently  commenced  against  the  trustee  by  a 
writ  issued  on  behalf  of  all  the  three  sisters. 

The  lunatic  afterwards  died,  and  the  surviving  Plaintiffs  added 
as  a  Defendant  to  their  action  the  executor  of  a  will  made  by 
her  while  she  was  still  sane. 

The  executor  then  applied  in  the  lunacy,  asking  that  the 
committee,  who  had  not  yet  received  her  final  discharge,  should 
hand  over  to  him  all  the  books,  papers,  and  property  of  the 
lunatic.  The  committee  accordingly  handed  over  (amongst  other 
papers)  an  office  copy  of  the  affidavit  so  made  by  her ;  but  she 
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refused  to  shew  the  executor  the  case  and  opinion  referred  to 
therein,  upon  the  ground  that  they  were  documents  of  title,  the 
property,  not  of  the  lunatic,  but  of  the  committee  herself,  and  that 
the  Defendant  ought  to  make  any  application  for  discovery  in 
the  action.  The  executor  then  applied  to  the  Master  in  Lunacy 
for  an  order  that  he  might  be  at  liberty  to  inspect  and  take 
copies  of  the  case  and  opinion. 

The  application  was  refused  by  the  Master,  and  his  decision 
was  upheld  by  Lord  Justice  Kay,  in  Chambers.  It  was  stated 
that  it  was  not  the  practice  in  Lunacy  to  file  with  an  affidavit 
the  exhibits  thereto. 

A  motion  was  now  made  in  the  matter  of  the  lunacy  on  behalf 
of  the  executor  of  the  deceased  lunatic,  by  way  of  appeal  from  the 
Lord  Justice,  for  an  order  that  the  executor  might  be  at  liberty 
to  inspect  and  take  copies  of  the  case  and  opinion. 

Henry  Terrell,  in  support  of  the  motion : — 

The  deceased  lunatic  was,  upon  certain  evidence,  made  co- 
Plaintiff  in  an  action  for  breach  of  trust,  and  she  and  her  estate 
thereupon  became  liable  to  costs.  For  aught  her  executor  can 
tell  that  action  was  improperly  brought,  and  he  is  entitled  to  see 
the  whole  of  the  evidence  upon  which  the  order  giving  leave  to 
join  his  testatrix  was  made,  so  that  he  may  be  able  to  decide 
what  course  to  adopt  in  the  action,  and  if  necessary  to  get  rid 
of  the  liability  to  costs  which  is  hanging  over  the  estate.  The 
documents  which  were  annexed  to  the  affidavit  are  not  upon  the 
files  of  the  Court ;  but  the  committee,  by  referring  to  them  in 
that  way  in  the  affidavit  and  making  them  exhibits  thereto,  has 
incorporated  them  in  the  affidavit  just  as  much  as  if  they  had 
been  written  out  at  length  therein. 

Willis  Bund,  for  the  committee  : — 

The  documents  in  question  are  documents  of  title  which  are 
the  property  of  the  committee,  and  they  are  privileged.  The 
mere  fact  of  the  lunatic  being  joined  as  co-Plaintiff  is  not  enough 
to  give  her  representative  the  right  which  he  claims. 

[LoED  Heeschell,  L.C.  : — You  might  have  made  the  lunatic 
a  Defendant ;  you  have  chosen  to  make  her  a  Plaintiff,  although 
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Deceased. 


she  herself  could  have  no  voice  in  the  matter.  If  she  had  0.  A. 
become  sane,  would  she  nbt  be  entitled  to  know  on  what  grounds  1894 
you  joined  her  ?  And  why  should  not  her  representative  have  in  re 
the  same  right  ?]  ^  Person  of 

The  Court  has  made  her  a  party,  and,  as  she  could  not  repu-  Sik^ 
diate  the  act  of  the  Court,  her  representative  is  not  entitled  to 
see  these  documents.    Moreover,  any  application  for  discovery 
ought  to  have  been  made  in  the  action,  and  if  so  made  could  not 
have  been  successful. 

[He  referred  to  Webster  v.  Whewall  (1).] 

[A.  L.  Smith,  L.J.,  referred  to  Eules  of  Supreme  Court,  1883, 
Order  xxxi.,  rule  15.] 

This  is  a  question  arising  in  a  lunacy. 


Lord  Herschell,  L.C.  (after  partly  stating  the  facts  of  the 
case,  continued) : — 

The  joinder  of  the  lunatic  as  a  co -Plaintiff  would  obviously  so 
far  affect  her  rights  as  to  subject  her  to  liability  for  the  costs  of 
the  action.  In  order  to  obtain  the  consent  of  the  Inaster  to  the 
application  for  leave  to  join  her  as  a  Plaintiff,  the  committee 
made  an  affidavit  in  the  lunacy  on  which  the  Master  granted  the 
leave,  and  by  so  doing  necessarily  affected  her  rights.  The 
lunatic  is  now  dead,  and  this  affidavit  has  been  handed  over  by 
the  committee  to  the  executor  of  the  lunatic.  The  executor 
being  in  possession  of  it,  sees  that  the  Court  was  induced  to 
make  the  order  by  the  production  of  the  affidavit  and  the  docu- 
ments annexed  to  it.  He  seeks  production  of  those  exhibits, 
and  the  committee  resists  on  the  ground  that  these  documents 
are  documents  of  title,  the  property,  not  of  the  lunatic,  but  of 
the  committee,  and  that  they  are  privileged. 

I  think  that  questions  of  property  and  of  privilege  have  in 
reality  nothing  to  do  with  this  application.  The  documents 
may  be  the  property  of  the  committee,  prepared  and  taken  for 
her  own  satisfaction.  It  may  be  that,  being  her  property,  pro- 
duction of  them  could  not  have  been  ordered  in  the  action. 
But  she  chooses  to  bring  them  before  the  Court  herself,  as  part 

(1)  15  Ch.  D.  120. 
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C.  A.      of  her  affidavit,  in  order  to  induce  the  Court  to  act  in  a  manner 

1894       which  may  affect  and  may  prejudice  the  lunatic's  rights.  I 

cannot,  in  the  absence  of  authority,  see  any  ground  on  which  the 

■^S^ifiJ!^^  lunatic,  if  she  had  become  sane,  or  her  executor  if  she  were  dead, 
A  Person  of  '  '  ' 

Unsound    could  be  refused  inspection  of  these  documents.    They  form  as 

Mind,  ^  ^ 

Deceased,   much  part  of  the  affidavit  as  if  they  had  been  actually  annexed 

to  and  filed  with  it.    For  these  reasons  I  think  it  is  impossible 

to  hold  that  the  committee  is  entitled  to  refuse  to  the  executor 

inspection  of  these  documents. 


LiNDLEY,  L.J. : — 

I  agree.  I  think  that  the  application  for  inspection  of  the 
case  and  opinion  of  counsel,  said  to  be  annexed  to  the  affidavit, 
does  not  turn  upon  questions  of  property  or  privilege.  It  is 
only  a  matter  of  convenience  that  exhibits  are  not  lodged  in  the 
Master's  office  with  the  affidavit.  In  my  opinion,  any  one  who 
has  a  right  to  see  an  affidavit  has  also  a  right  to  see  an  exhibit 
referred  to  in  the  affidavit  so  as  to  be  made  part  of  it,  just  as  if 
it  were  annexed  to  the  affidavit.  That  is  all  I  need  say  on  the 
question. 


A.  L.  Smith,  L.J. : — 

When  a  person  makes  an  affidavit,  and  states  therein  that  he 
refers  to  a  document  marked  with  the  letter  A,  the  effect  is  just 
the  same  as  if  he  had  copied  it  out  in  the  affidavit.  It  is  only 
made  an  exhibit  to  save  expense.  Therefore  any  person  who  is 
entitled  to  see  the  affidavit  is  equally  entitled  to  see  the 
document  referred  to  therein. 

Solicitors:  Frith  Needham ;  Kennedy,  Hughes,  &  Kennedy, 
agents  for  Colmore  &  MoncJcton,  Birmingham, 

W.  W.  K. 
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[1894   K.  637.] 


1894 


Nov.  5. 


Building  Society — Instrument  of  Dissolution — Effect  upon  Rights  of  Members — 
— Liability  of  Advanced  Members  to  pay  up  forthwith — Building  Societies 
Act,  1874  (37  &  38  Vict.  c.  42),  s.  ^2— Building  Societies  Act,  1894  (57  &  58 
Vict.  c.  47),  s.  10. 

An  instrument  of  dissolution  under  sect.  32  of  the  Building  Societies  Act, 
1874,  is  not  equivalent  in  its  operation  to  a  winding-up  order  made  by  the 
Court. 

Upon  such  an  instrument  taking  effect,  advanced  members  who  have 
covenanted  in  accordance  with  the  rules  to  pay  up  their  advances  by 
instalments  cannot  be  compelled  to  pay  up  forthwith  the  balances  due 
from  them  on  their  securities. 

The  decision  of  Kekewich,  J,,  on  this  point  reversed. 

Sect.  10  of  the  Building  Societies  Act,  1894,  applies  to  a  society  the 
dissolution  of  which  was  begun  before,  but  was  not  completed  at,  the  time 
when  that  section  came  into  operation. 

Brownlie  v.  Russell  (1)  considered. 


The  facts  of  the  case  are  fully  given  in  the  report  of  the 
hearing  in  the  Court  below,  and  the  following  concise  statement 
of  them  will  be  sufficient  for  the  purpose  of  the  present  report. 

The  society  was  a  terminating  building  society  incorporated 
under  the  Building  Societies  Act,  1874,  on  the  20th  of  December, 


By  rule  6  it  was  provided  that  if  it  should  be  deemed  expedient 
to  make  any  alteration,  addition,  or  rescission  of  or  to  the  rules 
a  general  meeting  should  be  convened,  and  the  course  to  be 
adopted  (except  as  to  certain  rules  not  now  in  question)  should 
be  determined  by  a  majority  of  those  present,  and  members 
were  to  receive  seven  clear  days'  notice  of  any  special  general 
meeting.  By  rule  25  mortgagor  members  were  first  to  pay  the 
premium  (if  any)  and  then  to  repay  the  principal  by  monthly  in- 
stalments at  the  rate  of  £6  per  share  per  annum.    And  by  rule  30 


from  part  of  a  decision  of  Mr.  Justice  Kehewich  (2). 


1887. 


Its  most  material  rules  were  shortly  as  follows  : — 


(1)  8  App.  Gas.  235. 


(2)  [1894]  2  Ch.  462,  472. 
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C.  A.      subscriptions  were  to  be  returned  in  full  to  withdrawing  members 
1894      in  the  order  in  which  notice  had  been  given  by  them. 
Kemp         These  rules  were  never  varied  in  any  way  by  resolution  of  the 
^^EiGHT     Jiienibers  at  any  special  general  meeting ;  but  on  the  12th  of 

  December,  1893,  at  a  duly  convened  meeting  of  the  members 

of  the  society,  it  was  resolved  that  the  affairs  of  the  society 
should  be  wound  up  voluntarily  by  means  of  an  instrument  of 
dissolution. 

By  the  Act  of  1874,  s.  32,  a  society  under  that  Act  "may 
terminate  or  be  dissolved  ...  3.  by  dissolution  with  the 
consent  of  three-fourths  of  the  members,  holding  not  less  than 
two-thirds  of  the  number,  of  shares  in  the  society,  testified  by 
their  signatures  to  the  instrument  of  dissolution."  the  section 
then  specifies  what  particulars  the  instrument  is  to  set  forth. 

By  an  instrument  of  dissolution  dated  the  1st  of  January,  1894, 
made  pursuant  to  this  section,  comprising  the  particulars  thereby 
specified  and  signed  by  the  requisite  majority,  it  was  agreed  and 
declared  (infer  alia)  that  for  all  the  purposes  of  the  instrument 
members  who  had  given  notice  of  withdrawal  should  have  no 
preference  or  priority  over  members  who  had  not  given  such 
notice;  but  there  was  no  clause  in  the  deed  which  in  terms 
varied  the  obligations  or  rights  of  the  advanced  members. 

It  was  held  by  Mr.  Justice  Kehewich,  on  the  10th  of  May,  1894, 
that  the  rights  of  the  members  of  the  society  had  been  altered 
by  the  instrument  of  dissolution,  so  that  members  who  had  given 
notice  of  withdrawal  had  no  longer  any  priority  over  members 
who  had  not  given  such  notice ;  this  being  an  alteration  of  their 
rights  which  could  have  been  effected  under  the  rules  of  the 
society.  And  his  Lordship  also  held,  upon  the  authority  of 
Brownlie  v.  Bussell  (1),  that  the  instrument  of  dissolution 
operated  to  make  an  immediate  withdrawal  by  reason  of  the 
compulsion  introduced  by  the  winding-up,  and  that  the  advanced 
members  could  be  compelled  forthwith  to  pay  up  the  balances 
due  on  their  securities. 

On  the  23rd  of  August,  1894,  the  Building  Societies  Act,  1894 
(57  &  58  Yict.  c.  47),  was  passed,  and  that  Act  in  sect.  10 
enacted  as  follows  :  "  Where  a  society  under  the  Building  Societies 

(1)  8  App.  Gas.  235. 
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Acts  is  being  dissolved  or  wound  up,  a  member  to  whom  an  advance 
has  been  made  under  any  mortgage  or  other  security  or  under 
the  rules  of  the  society,  shall  not  be  liable  to  pay  the  amount 
payable  under  the  mortgage  or  other  security  or  rules,  except  at 
the  time  or  times  and  subject  to  the  conditions  therein  expressed. 
This  section  shall  come  into  operation  immediately  after  the 
passing  of  this  Act." 

The  mortgagor  members  of  the  society  now  appealed  against 
the  second  part  of  the  decision  of  Mr.  Justice  Kehetvich, 

CozensSardy ,  Q.C.,  and  T.  B.  Hughes^  for  the  Appellants : — 

Since  the  hearing  in  the  Court  below  it  has  been  expressly 
enacted  that  where  a  society  like  this  is  being  dissolved  the 
mortgagor  members  shall  not  be  liable  to  pay  up  the  principal 
except  at  the  times  and  subject  to  the  conditions  expressed  in 
their  mortgages  or  the  rules  of  the  society,  that  is  to  say,  in  the 
present  case,  by  instalments. 

But,  independently  of  this  new  Act,  the  mortgagor  members 
have  entered  into  a  contract  to  pay  by  instalments,  and  cannot 
be  forced  into  another  contract  of  a  different  kind.  The  instru- 
ment of  dissolution  does  not  operate  as  a  compulsory  withdrawal. 
There  is  nothing  in  it,  nor  in  the  32nd  section  of  the  Act  of 
1874,  to  vary  the  obligations  entered  into  by  the  mortgagor 
members.  Brownlie  v.  Bussell  (1)  is  no  authority  upon  the 
present  question.  The  advanced  member  was  the  plaintiff  in 
that  case,  and  the  question  was  upon  what  terms  he  was  entitled 
to  redeem,  and  not  whether  he  could  be  forced  to  pay  up  at  once. 
Moreover,  it  was  not  a  case  of  dissolution,  but  of  winding  up. 
Neither  is  Tosh  v.  North  British  Building  Society  (2)  in  point. 

On  the  other  hand,  there  is  authority  that  a  bargain  is  a 
bargain  and  must  be  kept,  and  that  our  contract  cannot  be 
altered  against  our  will  by  a  majority  of  the  other  members : 
Auld  V.  Glasgow  WorJcing  Mens  Building  Society  (3) ;  Scottish 
Property  Investment  Com;pany  Building  Society  v.  Boyd  (4).  [They 
also  referred  to  Quilter  v.  Mapleson  (5).] 


C.  A. 

1894 
Kemp 

V. 

WRiaHT. 


(1)  8  App.  Gas.  235. 

(2)  11  App.  Gas.  489. 

(3)  12  App.  Gas.  197. 


(4)  22  Sc.  L.  R.  43  ;  12  Court  Sess. 
Gas,  4th  Series,  127. 

(5)  9  Q.  B.  D.  672. 
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C.  A.  F,  Thompson,  for  members  who  had^  signed  the  instrument  of 
1894       dissolution : — 

Kemp         An  instrument  of  dissolution  operates  under  the  Act  of  1874 

17, 

Weight,    as  a  compulsory  withdrawal,  and  the  same  results  flow  from  it 
as  from  a  winding-up  order :  Brownlie  v.  Bussell  (1). 

[LoED  Herschell,  L.C.  : — The  plaintiff  in  that  case  was  an 
advanced  member  seeking  to  redeem.  He  could  not,  of  course, 
redeem  until  helhad  paid  up  everything  he  owed  on  his  security ; 
but  the  Court  did  not  say  that  he  must  forthwith  pay  up  every- 
thing in  a  case  where  he  does  not  seek  to  redeem.  A  winding- 
up  order  operates  as  a  vis  major ;  but  a  resolution  of  a  majority 
cannot  be  called  a  vis  major.  How  can  a  majority  compel  a 
mortgagor  member  to  pay  otherwise  than  according  to  his 
contract  ? 

LiNDLEY,  L.J. : — This  is  not  the  case  of  a  compulsory  collec- 
tion of  assets.] 

Then,  upon  the  other  point,  this  case  is  not  affected  by  the 
10th  section  of  the  Act  of  1894.  That  section  did  not  come 
into  operation  until  eight  months  after  the  date  of  the  instru- 
ment of  dissolution,  and  the  Act  ought  not  to  receive  a 
retrospective  construction  which  will  make  it  alter  existing 
vested  rights. 

LoED  Heeschell,  L.C. : — 

With  all  respect  to  the  learned  Judge  of  the  Court  below,  I 
am  quite  unable  to  agree  with  the  conclusion  at  which  he  has 
arrived.  It  is  not  necessary  to  discuss  the  question  whether 
the  effect  of  a  winding-up  order  is  as  extensive  as  is  contended 
for  by  the  Kespondents.  This  is  not  the  case  of  a  winding-up, 
but  of  an  instrument  of  dissolution.  By  sect.  32  of  the  Act  of 
1874  the  dissolution  of  a  society  may  take  place  with  the 
consent  of  three-fourths  of  the  members,  holding  not  less  than 
two-thirds  of  the  number  of  shares  in  the  society.  By  such 
consent  a  society  may  be  dissolved  against  the  will  of  the 
minority.    In  this  case  the  requisite  majority  have  agreed  to 

(1)  8  Apr.  Ca«=. 


ICh. 


CHANCERY  DIVISION. 


125 


the  dissolution  of  the  society.    That  was  purely  a  matter  for  the  C.  A. 

shareholders — a  matter  in  which  the  majority  of  the  members  1894 

could  bind  the  minority.    What  they  can  bind  them  to  is  a  kemp 

dissolution.    The  instrument  of  dissolution  is  to  set  forth  ^jji^^t 

certain  matters  mentioned  in  sect.  32,  sub-sect.  3.    There  is  no   

Lord  HersclielL. 

provision  further  than  that  for  determining  the  rights  of 
members  on  a  dissolution,  and  no  enactment  that  their  rights 
should  be  other  than  those  they  enjoy  under  the  rules  of  the 
society  which  created  the  contract  between  the  members. 

The  contention  is  that  whereas  certain  members  of  the  society 
are  advanced  members — i.e.,  members  who  have  obtained  advances 
from  th«  society,  and  have  covenanted  to  repay  those  loans, 
according  to  the  rules,  by  instalments — upon  the  dissolution  of 
the  company  by  an  instrument  of  this  character  the  liabilities 
of  those  advanced  members  are  immediately  altered,  and  they 
become  bound  to  pay  up  their  debt,  not  by  instalments,  but  all 
at  once. 

Now,  there  is  nothing  in  the  section  to  indicate  anything 
of  the  sort;  and  there  is  nothing  in  the  deed  itself  to  shew 
that  this  was  to  be  the  effect  of  the  instrument  of  dissolution. 
But  it  is  contended  that,  as  this  would  be  the  effect  of  a 
winding-up  order  when  made  by  the  Court,  it  must  therefore 
also  be  the  effect  of  an  instrument  of  dissolution,  which  is  the 
act  of  the  members.  That  is  a  consequence  which  I  am  not 
able  to  follow  or  to  see  the  force  of.  A  winding-up  order  is  the 
act  of  the  Court ;  it  is  a  vis  major,  however  it  be  procured.  All 
the  parties  have  a  right  to  be  heard  on  it,  and  a  minority  likely 
to  be  affected  by  the  result  would  be  entitled  to  be  heard  on 
the  application,  and  to  appeal  to  the  Court  in  opposition  to  an 
order  which  would  benefit  one  class  of  members  at  the  expense 
of  another.  But  is  it  to  be  said  that  where  a  dissolution  is 
agreed  upon  by  a  majority  the  minority  are  at  their  mercy  ? 
According  to  the  contention  of  the  Eespondents  and  the  judg- 
ment of  Mr.  Justice  Kehewich,  a  majority,  who  might  consist 
entirely  of  unadvanced  members,  might  dissolve  the  society  and 
bind  the  whole  of  the  advanced  members  to  liabilities  they  had 
never  undertaken.  Unless  there  is  distinct  authority  in  favour 
of  that  proposition,  I  should  decline  to  assent  to  it ;  it  is  clearly 
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Lord  Herschell, 


0.  A.      unjust,  and  I  find  nothing  in  the  provisions  of  the  Act  with 
1894      reference  to  the  deed  of  dissolution  which  supports  it.  The 
Kemp      proposed  division  of  the  funds  and  property  of  the  society  is  to 
Weight    ^®  deed,  and  the  liabilities  and  assets  of  the 

society  are  to  be  stated  in  detail.  Amongst  those  assets,  and 
included  in  the  funds  and  property  of  the  company,  would  be 
the  liabilities  of  the  members  to  the  society.  But  there  is 
nothing  to  affect  the  covenants  in  the  mortgages,  or  to  indicate 
that  a  covenant  which  was  a  covenant  to  pay  by  instalments  is 
to  operate  as  a  covenant  to  pay  immediately.  I  think,  therefore, 
that  the  instrument  of  dissolution  did  not  operate  in  that  way 
to  the  prejudice  of  the  advanced  members. 

The  point  raised  under  the  new  Act  of  1894  (57  &  58  Yict.  c.  47) 
is  also  a  good  one,  although  it  is  perhaps  hardly  necessary  to  go 
into  that  after  the  opinion  which  I  have  just  expressed.  The 
words  of  sect.  10  are :  "  Where  a  society  under  the  Building 
Societies  Act  is  being  dissolved  or  wound  up."  This  society  is 
being  dissolved.  It  cannot  be  disputed  that  the  words  of  the 
section  apply  to  it,  and  the  Legislature  expressly  says  that  in 
such  a  case  an  advanced  member  shall  not  be  liable  to  pay  under 
the  mortgages  or  the  rules  of  the  society,  except  according  to  the 
conditions  therein  expressed.  The  only  point  made  against  the 
application  of  the  section  was  that  the  legislative  enactment 
came  into  force  eight  months  after  the  instrument  of  dissolution. 
But  this  society  is  not  completely  dissolved.  These  advanced 
members  have  not  yet  been  compelled  to  pay  ;  and  there  is  no 
reason  why  effect  should  not  be  given  to  the  obvious  intention 
of  the  Legislature.    The  appeal  must  be  allowed. 

LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  If  a  man  borrows  money  and 
stipulates  to  repay  it  by  instalments,  a  majority  of  the  members 
of  his  society  would  obviously  have  no  right  under  any  in- 
telligible principle  of  law  to  compel  him  to  pay  up  the  whole 
sum  in  one  payment.  If  there  is  any  such  right,  it  must  be 
given  by  statutory  enactment. 

It  is  said  that  if  this  were  a  winding-up  under  the  Companies 
Act  of  1862,  the  borrowing  member  could  be  compelled  to  do  so, 
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and  that  the  Court  did  this  in  Broivnlie  v.  Bussell  (1).    I  do  not      0.  A. 
think  that  Brownlie  v.  Bussell  went  so  far  as  that ;  but  if  it  did,  1894 
the  matter  has  been  put  right  by  the  recent  Act  of  1894.  kemp 
Sect.  32  of  the  Act  of  1874  draws  a  distinction  between  dis-  -v^kiqht. 
solution  and  winding  up.  Lindi^L  j 

What  we  are  dealing  with  is  a  dissolution,  and  not  a  wind-   

ing-up. 

There  was  some  misapprehension  as  to  the  effect  of  the 
decision  in  Brownlie  v.  Bussell ;  but  in  my  opinion,  apart  from 
the  point  under  the  Act  of  1894,  the  judgment  of  Mr.  Justice 
KeJcewich  was  wrong. 


A.  L.  Smith,  L.J. : — 

Mr.  Justice  KeJcewich  arrived  at  his  conclusion  in  this  case  by 
holding  that  a  deed  of  dissolution  was  equivalent  to  a  winding-up 
order  of  this  Court.  There  is  no  authority  to  suggest  that  view ; 
but  be  this  as  it  may,  the  matter  is  not  worth  discussing,  for  the 
point  under  sect.  10  of  the  Building  Societies  Act  of  1894  is 
conclusive.  I  read  that  section  as  enacting  that  after  the  25th 
of  August,  1894,  no  matter  what  any  Court  may  have  said  about 
dissolution  or  winding  up — from  and  after  that  day,  when  any 
society  is  being  dissolved  or  wound  up,  no  advanced  member 
shall  be  called  upon  to  pay  his  debt  otherwise  than  according  to 
his  contract. 

Solicitors :  Halses  &  Co.,  agents  for  /.  F.  Bead,  Liver^pool ;  Alfred 
Stejphenson,  Liverpool ;  B.  J.  Jones  &  Co.,  Liverpool, 

(1)  8  App.  Cas.  235. 

W  W.  K. 
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1894 


BAKEY  KAIL  WAY  COMPANY  v,  TAFF  VALE 
EAILWAY  COMPANY. 


Nov.  12,  14. 


[1894   B.  17.] 


Bailway  Commissioners — Jurisdiction^  whether  exclusive — Railway  and  Canal 
Traffic  Act,  1854  (17  &  18  Vict,  c.  31),  s.  Railway  and  Canal  Traffic 
Act,  1888  (51  &  52  Vict.  c.  25),  ss.  9,  10. 

The  special  Act  of  the  Plaintiff  company  provided,  by  sect.  23,  sub- 
sect.  1,  that  the  Defendant  company  should  punctually  and  regularly 
forward,  and  afford  all  reasonable  facilities  for,  goods  and  mineral  traffic 
destined  for  or  coming  from  the  undertaking  of  the  Plaintiff  company,  from 
or  to  certain  specified  places,  at  rates  per  mile  not  greater  than  the  lowest 
rate  which  should  for  the  time  being  be  charged  by  the  Defendant  company 
for  like  traffic  to  or  from  certain  specified  docks  ;  and,  by  sub-sect.  3,  that,  if 
at  any  time,  on  application  made  by  the  Plaintiff  company  to  the  Kailway 
Commissioners  sitting  as  arbitrators,  the  Commissioners  should  decide  that 
the  Defendant  company  had  failed  to  give  any  of  the  facilities  therein 
provided  for,  and  should  not,  within  reasonable  time  after  notice,  have 
remedied  such  failure,  then  the  Plaintiff  company  might  run  over  and  use 
with  their  engines,  carriages,  &c.,  certain  specified  portions  of  the  railways 
belonging  to  the  Defendant  company : — 

Held,  that,  even  if  sub-sect.  3  applied  to  a  complaint  by  the  Plaintiff 
company  that  the  Defendant  company  had  been  charging  rates  higher 
than  they  were  authorized  by  sub-sect.  1  to  charge,  it  did  not  confer  on  the 
Eailway  Commissioners  an  exclusive  jurisdiction,  and  that  the  ordinary 
jurisdiction  of  the  Courts  was  not  ousted  : 

Held,  also,  that  the  Commissioners  had  not  in  such  a  case  an  exclusive 
jurisdiction  by  virtue  of  sect.  9  of  the  Bailway  and  Canal  Traffic  Act, 
1888,  and  sect.  6  of  the  Bailway  and  Canal  Traffic  Act  of  1854. 


This  was  an  appeal  by  the  Plaintiffs  against  a  decision  of 
Mr.  Justice  Chitty. 

By  their  statement  of  claim  the  Plaintiffs  claimed  an  injunction 
"  to  restrain  the  Defendants  from  charging  for  the  conveyance  of 
goods  and  mineral  traffic,  destined  for  or  coming  from  the  under- 
taking of  the  Plaintiffs  from  or  to  Treforest,  or  any  place  north- 
ward thereof,  rates  per  mile  greater  than  the  lowest  rate  which 
the  Defendants  are  and  shall  from  time  to  time  be  charging 
for  like  traffic  to  or  from  the  docks  at  Cardiff  or  Penarth,  such 
lowest  rate  to  be  ascertained  by  dividing  the  gross  rate  charged 
by  the  Defendants  for  like  traffic  conveyed  by  them  to  or  from 
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any  of  the  docks  at  Cardiff  or  Penarth  divided  by  the  distance  C.  A. 
such  traffic  is  actually  conveyed."  The  Plaintiffs  also  claimed  1894 
damages.  Barry 

The  Plaintiffs  were  incorporated  by  the  Barry  Dock  and  Bail-  ^''^^^^^  ^o. 
ivays  Act,  1884.   They  conveyed  goods  and  mineral  traffic  to  and  j^^^^^^q^ 

from  their  docks  situate  at  Barry,  in  Glamorganshire,  from  and   

to  the  points  of  junction  at  Ea/od  and  Treforest,  where  their 
railways  joined  those  of  the  Taff  Vale  Company.  The  Taff  Vale 
Company  owned  and  worked  some  railways  in  Glamorganshire, 
and  they  conveyed  goods  and  mineral  traffic  to  and  from 
various  collieries  situated  on  or  near  their  system  from  and  to  the 
several  docks  at  Cardiff  and  Penarth,  and  also  all  goods  and 
mineral  traffic  destined  to  and  coming  from  the  undertaking  of 
the  Plaintiffs  from  and  to  the  same  collieries  between  those 
collieries  and  the  junctions  at  Hafod  and  Treforest.  The  Plaintiffs 
had  no  direct  communication  by  means  of  any  railway  of  their 
own  with  the  collieries,  all  the  goods  and  mineral  traffic  con- 
veyed by  the  Plaintiffs  going  to  or  coming  from  the  collieries 
situated  at  or  near  the  Defendants'  system  being  exchanged  with 
the  Defendants  at  the  junctions  at  Hafod  and  Treforest,  those 
junctions  being  situate  on  the  Defendants'  railway  between  the 
collieries  and  the  docks  at  Cardiff  and  Penarth.  The  distance 
from  any  particular  colliery  to  the  shipping  places  at  the  docks 
at  Barry,  by  way  of  Hafod  and  Treforest,  was  greater  than  the 
distance  to  any  of  the  shipping  places  at  the  docks  at  Penarth 
and  Cardiff. 

By  sect.  23  of  the  Barry  Doclc  and  Bailways  Act,  1888  (51  &  52 
Vict.  c.  clxxxii.) :  "  (1.)  The  Taff  Vale  Bailway  Company  shall 
punctually  and  regularly  forward,  and  afford  all  reasonable  facili- 
ties for,  goods  and  mineral  traffic  destined  for  or  coming  from 
the  undertaking  of  the  company  "  (that  is,  the  Barry  Company) 
"  from  or  to  Treforest,  or  any  place  northward  thereof,  at  rates  per 
mile  not  greater  than  the  lowest  rate  which  shall  for  the  time 
being  be  charged  by  the  Taff  Vale  Bailway  Company  for  like 
traffic  to  or  from  the  docks  at  Cardiff,  Penarth,  or  Barry,  and 
shall  deliver  all  such  traffic  into,  and  take  the  same  from,  the 
company's  sidings,  as  regards  all  traffic  coming  from  or  destined 
for  Hafod,  or  any  place  westward  thereof,  at  Hafod,  and,  as 
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C.  A.      regards  other  traffic,  at  Treforest,  without  any  terminal  or  other 

1894:      charge  in  respect  thereof,  but  with  such  bonus  (if  any)  in  respect 

Barry         traffic  exchanged  ht  Safod  as,  in  default  of  agreement  between 

Railway  Co.  ^^^q  Taff  Vale  Bailway  Company  and  the  company,  shall  be  from 

TafpVale  time  to  time  determined  on  the  application  of  either  of  them 
Railway  Co.  ,       ,      -r»  ^        .    .  .    .  ,  .  ,  . 
  by  the  Kailway  Commissioners  sitting  as  arbitrators,  having 

regard  to  all  the  circumstances  of  the  case  and  to  the  following 
proviso :  Provided  that,  where  any  such  traffic  shall  be  carried 
on  the  Taff  Vale  Bailway  for  a  less  distance  than  four  miles,  the 
Taff  Vale  Bailway  Company  shall  be  entitled  to  charge  in  respect 
of  such  traffic  as  if  it  were  carried  on  their  railway  for  a  distance 
of  four  miles,  and  the  company  shall  in  all  respects  be  placed  on 
at  least  as  favourable  a  footing  as  any  other  company  with  regard 
to  traffic  exchanged  with  the  Taff  Vale  Bailway  Company.  .  .  . 
(3.)  If  at  any  time,  on  application  made  by  the  company  to  the 
Eailway  Commissioners  sitting  as  arbitrators,  the  said  Commis- 
sioners shall  decide  that  the  Taff  Vale  Bailway  Company  have 
failed  to  give  any  of  the  facilities  herein  provided  for,  and  shall 
not,  within  reasonable  time  after  notice,  have  remedied  such 
failure  ....  then  the  company  "  (that  is,  the  Barry  Company) 
"may  run  over  and  use  with  their  engines,  carriages,  and 
waggons,  and  officers  and  servants,  whether  in  charge  of  any 
engines  or  trains,  or  for  other  purposes,  and  for  the  purposes  of 
their  traffic  of  every  description,  the  railways  and  stations  fol- 
lowing—that is  to  say,  so  much  of  the  railways  belonging  to  or 
leased  or  worked  by  the  Taff  Vale  Bailway  Company  as  is  situate 
to  the  northward  or  westward  of  the  termination  of  Kailway 
No.  7  authorized  by  the  Act  of  1884 ;  together  with  all  stations, 
&c.,  on  the  said  portions  of  railway  ....  provided  always  that, 
if  and  whenever  the  company  shall  exercise  the  running  powers 
by  this  section  conferred,  the  Taff  Vale  Bailway  Company  shall, 
during  the  period  of  such  exercise,  be  relieved  and  discharged 
from  any  obligation  under  this  section  to  deliver  traffic  to  the 
company  at  Safod  or  Treforest" 

The  Plaintiffs  alleged  that,  notwithstanding  sect.  23,  the 
Defendants  had  charged,  and  were  continuing  to  charge,  rates 
per  mile  for  the  conveyance  of  goods  and  mineral  traffic  destined 
for  and  coming  from  the  undertaking  of  the  Plaintiffs  between 
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tlie  points  of  junction  at  Hafod  and  Treforest  and  the  collieries,  C.A. 
greater  than  the  lowest  rate  per  mile  which  they  had  from  time  I89i 
to  time  charged,  and  were  still  charging,  for  like  traffic  conveyed  Bakrt 
by  them  to  and  from  the  collieries  from  and  to  the  docks  at  ^^^^^^"^^o. 
Cardiff  and  Penarth,  and  the  Plaintiffs  alleged  that  in  this  way  ^/j^way  Co 

they  had  suffered,  and  were  suffering,  great  damage.   

The  Defendants  by  their  defence  denied  that  they  had  in  fact 
violated  the  provisions  of  sect.  23  as  to  rates.  The  Defendants 
also  insisted  that  if  there  had  been  any  breach  of  sect.  23,  the 
only  remedy  available  to  the  Plaintiffs  was  provided  by  that 
section. 

The  Defendants,  moreover,  submitted  that,  both  by  reason 
of  sect.  23,  and  also  by  the  Bailway  and  Canal  Traffic  Act, 
1888,  the  Kailway  and  Canal  Commissioners  alone  had  jurisdic- 
tion to  deal  with  or  give  any  remedy  for  any  alleged  breach  of 
sect.  23,  and  that  the  Court  had  no  jurisdiction  to  entertain  the 
action,  or  to  give  any  of  the  relief  which  the  Plaintiffs  claimed. 
Mr.  Justice  Cliitttj,  without  expressing  any  independent  opinion  of 
his  own,  but  following  a  decision  of  Mr.  Justice  Bay  in  Taff  Vale 
Baihvay  Company  v.  Davis,  gave  judgment  for  the  Defendants. 

The  decision  of  Mr.  Justice  Day  was  affirmed  by  the  Court  of 
Appeal  (1),  though  on  a  different  ground. 

Sir  B.  E.  Webster,  Q.C.,  Moulton,  Q.C.,  and  Joseph  Shaw,  for  the 
Plaintiffs,  after  contending  that  the  Kespondents  had,  in  fact, 
charged  rates  higher  than  they  were  entitled  to  charge  under 
sect.  23  of  the  Barry  Dock  and  Bailway  Act,  1888,  continued :  — 

Then  it  is  said,  on  behalf  of  the  Eespondents,  that,  if  we  have 
any  case  which  entitles  us  to  relief,  we  have  sought  our  relief  in 
the  wrong  tribunal,  because  the  section  which  imposes  the  obli- 
gation on  them  also  provides  the  remedy,  and  the  only  remedy, 
for  its  non-fulfilment.  And  they  contend  that  the  jurisdiction 
of  this  Court  is  ousted,  and  that  the  Kailway  Commissioners  are 
the  proper  and  only  tribunal. 

But  sect.  23  does  not  cover  our  case,  and  the  general  juris- 
diction of  the  Court  remains  open  to  us. 

They  have  forwarded  our  goods,  and  they  have  afforded 
(1)  [1894]  1  Q.  B.  43. 
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C.  A.      "  reasonable  facilities  "  for  our  traffic ;  but  they  have  failed  and 
1894      decline  to  forward  the  goods  at  rates  "  per  mile  not  greater 
Babry     than  the  lowest  rate  "  specified  in  the  section  ;  and  our  right  is 
Kailway  Co.  damages  for  their  having  done  this  in  the  past,  and  an  injunction 
Taff  Vale  to  restrain  them  for  the  future.    So  that  if  we  went  to  the  Com- 
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  missioners  we  should  not  get  our  full  remedy.  The  remedy  given 

by  sub-sect.  3  of  sect.  23  only  arises  when,  on  application  to  the 
Commissioners  by  us,  they  shall  decide  that  the  Eespondents 
"  have  failed  to  give  any  of  the  facilities  herein  provided  for." 
A  rate  is  not  a  "  facility,"  and  the  making  of  an  excessive  rate  is 
not  a  breach  of  an  obligation  to  "  afford  all  reasonable  facilities  " : 
Great  Western  Bailway  Company  v.  Bailway  Commissioners  (1) ; 
Beg.  V.  Bailway  Commissioners  (2). 

This  is  a  case  in  which  several  obligations  are  imposed  by  the 
Legislature,  and  a  subsequent  remedy  is  supplied  which  is  only 
applicable  to  some  of  them ;  so  the  jurisdiction  of  the  Court  is 
not  ousted,  and  an  action  is  maintainable  by  a  person  aggrieved  : 
Guardians  of  HoTborn  Union  v.  Vestry  of  St  Leonard's,  Shore- 
ditch  (3) ;  Atkinson  v.  Newcastle  and  Gateshead  Waterworks 
Company  (4). 

Again,  the  remedy  given  by  sub-sect.  3  of  sect.  23  is  not  only 
not  exclusive,  but  it  is  merely  optional.  The  jurisdiction  of  the 
Eailway  Commissioners  is  merely  an  administrative  jurisdiction ; 
and  there  is  nothing  here  like  a  reference  of  all  questions  between 
the  parties  to  arbitration  :  Caledonian  Bailway  Company  v. 
Greenock  and  Wemyss  Bay  Bailway  Company  (5). 

[They  also  referred  to  Phipps  v.  London  and  North- Western 
Bailway  Company  (6).] 

Balfour  Browne,  Q.C.,  and  W,  J.  Nolle,  for  the  Eespondents : — 

The  remedy  is  given  and  the  penalty  is  fixed  by  the  23rd 
section  of  the  Barry  Company's  Act  of  1888.  This  is,  in  fact, 
an  arbitration  clause  in  an  Act  of  Parliament  which  ousts  the 
jurisdiction  of  the  ordinary  Courts,  and  sends  the  parties  to  the 
Eailway  Commissioners :  Watford  and  Bickmansworth  Bailway 

(1)  7  Q.  B.  D.  182.  (4)  Law  Rep.  6  Ex.  404 ;  2  Ex.  D.  441. 

(2)  22  Q.  B.  D.  642.  (5)  Law  Rep.  2  H.  L.,  Sc.  347. 

(3)  2  Q.  B.  D.  145.  (6)  [1892]  2  Q.  B.  229. 
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{Jompany  v.  London  and  North- Western  Bailivay  Company  (1). 
But,  even  if  we  are  wrong  in  this  contention,  it  is  submitted  that 
the  jurisdiction  of  the  Court  is  ousted  by  sect.  9  of  the  Railway 
and  Canal  Traffic  Act,  1888  (51  &  52  Vict.  c.  25)  (2). 


(1)  Law  Rep.  8  Eq.  23L 

(2)  Sect.  9:  "Where  any  enact- 
ment in  a  special  Act — 

"  (a)  contains  provisions  relating  to 
traffic  facilities,  undue  prefer- 
ence, or  other  matters  men- 
tioned in  sect.  2  of  the  Railway 
and  Canal  Traffic  Act,  1854,  or 
^'  Q))  requires  a  company  to  which 
this  part  of  this  Act  applies 
to  provide  any  station,  road, 
or  other  similar  work  for  public 
accommodation,  or 
-■"(c)  otherwise  imposes  on  a  com- 
pany to  which  this'part  of  thirs 
Act  applies  any  obligation  in 
favour  of  the  public  or  any 
individual, 
or  where  any  Act  contains  provisions 
relating  to  private  branch  railways  or 
private  sidings,   the  Commissioners 
shall  have  the  like  jurisdiction  to  hear 
and  determine  a  complaint  of  a  contra- 
vention of  the  enactment  as  the  Com- 
missioners have  to  hear  and  determine 
a  complaint  of  a  contravention  of 
sect.  2  of  the  Railway  and  Canal 
Traffic  Act,  1854,  as  amended  by  sub- 
sequent Acts." 

Sect.  10 :  "  Where  any  question  or 
dispute  arises,  involving  the  legality 
of  any  toll,  rate,  or  charge,  or  portion 
of  a  toll,  rate,  or  charge,  charged  or 
sought  to  be  charged  for  merchandize 
tr^affic  by  a  company  to  which  this  part 
of  this.Act  applies,  the  Commissioners 
shall  have  jurisdiction  to  hear  and 
determine  the  same,  and  to  enforce  pay- 
ment of  such  toll,  rate,  or  charge,  or 
so  much  thereof  as  the  Commissioners 
decide  to  be  legal." 

Sect.   12:   "Where  the  Commis- 
sioners have  jurisdiction  to  hear  and 
Vol.  I.  1895. 


determine  any  matter,  they  may,  in 
addition  to  or  in  substitution  for  any 
other  relief,  award  to  any  complaining 
party  who  is  aggrieved  such  damages 
as  they  find  him  to  have  sustained; 
and  such  award  of  damages  shall  be  in 
complete  satisfaction  of  any  claim  for 
damages,  including  repayment  of  over- 
charges, which,  but  for  this  Act,  such 
party  would  have  had  by  reason  of 
the  matter  of  complaint. 

"  Provided  that  such  damages  shall 
not  be  awarded  unless  complaint  has 
been  made  to  the  Commissioners 
within  one  year  from  the  discovery  by 
the  party  aggrieved  of  the  matter  com- 
plained of. 

"  The  Commissioners  may  ascertain 
the  amount  of  such  damages  either  by 
trial  before  themselves,  or  by  directing 
an  inquiry  to  be  taken  before  one  or 
more  of  themselves  or  before  some 
officer  of  their  Court." 

[This  Act  received  the  Royal  Assent 
on  the  10th  of  August,  1888.  and  came 
into  operation  on  the  1st  of  January, 
1889. 

The  Barry  Company^  Act  of  1888 
received  the  Royal  Assent  on  the  7th 
of  August,  1888,  and  came  into  opera- 
tion immediately.] 

By  the  Railway  and  Canal  Traffic 
Act,  1854  (17  &  18  Yict.  c.  31),  s.  6, 
"  No  proceeding  shall  be  taken  for  any 
violation  or  contravention  of  the  above 
enactments,  except  in  the  manner 
herein  provided  ;  but  nothing  herein 
contained  shall  take  away  or  diminish 
any  rights,  remedies,  or  privileges  of 
any  person  or  company  against  any 
railway  or  canal  or  railway  and  canal 
company  under  the  existing  law." 


C.  A. 

1894 

Barry 
Railway  Co  , 
r. 

Taff  Vale 
Railway  Co. 
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0.  A.         Sect.  9  gives  the  Commissioners  in  such  a  case  as  the  present 
1894         the  like  jurisdiction  "  as  they  had  under  sect.  6  of  the  Act  of 
Baeey      1854,  i.e.,  an  exclusive  jurisdiction. 
Railway  Co.  ^^^^      ^^^^^  ^2  of  the  Act  of  1888,  the  Commissioners 

R^^LwJ^C^  have  the  power  to  award  damages,  "  including  repayment  of 

  over-charges." 

Sect.  23  of  the  Barry  Company's  Act  was  in  effect  a  private 
bargain  between  the  two  companies,  and  sub-sect.  3  contains  the 
sole  remedy  which  the  Legislature  intended  that  the  Plaintiffs 
should  have  for  a  breach  of  the  obligations  imposed  on  the  Defen- 
dants by  sub-sect.  1.  If  the  Plaintiffs  obtain  running  powers 
over  the  Defendants'  lines,  they  have  all  the  remedy  they  require  : 
Atkinson     Newcastle  and  Gateshead  Waterworks  Company  (1). 

[LoED  Herschell,  L.C.  : — The  particular  remedy  is  given  if 
the  aggrieved  company  choose  to  make  use  of  it.] 

There  is  not  only  an  agreement  to  refer  to  arbitration,  but  the 
precise  remedy  to  be  given  is  prescribed.  In  effect,  the  Legisla- 
ture have  given  the  Plaintiffs  running  powers  over  our  lines,  those 
powers  being  suspended  so  long  as  we  do  certain  specified  things. 
If  we  fail  to  do  those  things  the  running  powers  come  into  operation. 

[Lord  Herschell,  L.C. : — At  the  time  when  the  Barry 
Company's  Act  of  1888  was  passed  the  Kailway  Commissioners 
had  not  power  to  give  damages.  The  general  Act  of  1888  was 
passed  after  the  Barry  Company's  Act  of  that  year.] 

"  Facilities  "  in  sub-sect.  3  of  sect.  23  includes  the  charging 
of  the  rates  mentioned  in  sub-sect.  1.  A  "  through  rate  "  is  a 
"  facility  "  :  Bailway  and  Canal  Traffic  Act,  1888,  s.  25.  Sect.  23 
is  really  aimed  at  the  charging  of  through  rates.  The  decision 
in  Great  Western  Bailway  Company  v.  Bailway  Commissioners  (2) 
is  really  in  favour  of  the  Defendants. 

On  the  true  construction  of  sect.  23,  sub-sect.  1,  the  Defen- 
dants have  not  been  charging  rates  higher  than  they  are 
authorized  to  charge. 

Sir  B.  E.  Welster,  in  reply : — 

There  is  nothing  in  the  special  Act  or  in  the  general  Act 
(1)  Law  Rep.  6  Ex.  404 ;  2  Ek.  D.  441.  (2)  7  Q.  B.  D.  182. 
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which  ousts  the  jurisdiction  of  the  Court  in  such  a  case  as  the      C.  A. 
present.  Sect.  10  of  the  Uailway  and  Canal  Traffic  Act,  1888,  only  1894 
gives  the  Commissioners  concurrent  jurisdiction.    An  action  can  Barry 
be  brought  to  recover  an  excessive  charge :  Pryce  v.  Monmouth-  i^^i^^^^yCo, 
sJiire  Canal  and  Railway  Comjoanies  (1)  ;   London  and  North  ^^j^wlr  Co 

Western  Railway  Company  v.  Ever  shed  (2).    Sect.  12,  though  it   

empowers  the  Commissioners  to  award  damages,  provides  that 
damages  shall  not  be  awarded  unless  complaint  has  been  made 
within  a  year  from  the  discovery  by  the  party  aggrieved  of 
the  matter  complained  of;  so  that  the  jurisdiction  of  the  Com- 
missioners is  not  so  wide  as  that  of  the  Court.  The  question  of 
excessive  rates  is  quite  distinct  from  that  of  "  facilities,"  and  the 
provision  in  sub-sect.  3  of  sect.  23  as  to  failure  to  remedy 
"  within  reasonable  time  after  notice  "  is  not  applicable  to  an 
excessive  rate.  By  sect.  23  the  right  to  apply  to  the  Com- 
missioners is  only  optional. 

[The  following  authorities  were  also  referred  to :  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Company  v.  Denahy  Main 
Colliery  Company  (3)  ;  Lancashire  and  Yorkshire  Raihvay  Company 
V.  Greenwood  (4)  ;  Rhymney  Railway  Company  v.  Rhymney  h'on 
Company  (5).] 


LoED  Herschell,  L.C.  (after  deciding  that  the  Defendants  had 
been,  in  fact,  charging  higher  rates  than  they  were  authorized 
by  sect.  23  to  charge,  continued)  : — 

But  it  is  said  that,  even  if  the  Plaintiffs'  construction  of 
sect.  23  is  well  founded,  they  are  not  entitled  to  come  to  this 
Court  for  relief;  that  the  obligation  was  imposed  by  the  Legis- 
lature by  sub-sect.  1  of  sect.  23 ;  that  sub-sect.  3  provides  a  remedy 
if  the  obligation  is  not  fulfilled  ;  that,  providing  such  a  remedy, 
it  contains  the  only  remedy  for  the  breach  of  the  obligation ;  and 
that  the  jurisdiction  of  the  Court  is  ousted,  even  if  the  Plaintiffs 
establish  that  their  rights  have  been  violated.  This,  of  course, 
turns  upon  the  construction  of  sub-sect.  3.  It  cannot  be  disputed 
that,  when  rights  are  acquired  under  a  statutory  provision,  which 

(1)  4  App.  Cas.  197.  (3)  13  Q.  B.  D.  674;  14  Q.  B.  D. 

(2)  3  App.  Cas.  1029.  209 ;  11  App.  Cas.  97. 

(4)  21  Q.  B.  D.  215.  (5)  25  Q.  B.  D.  146. 

i  2  1 
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C.  A.      also  gives  a  remedy  for  the  violation  of  those  rights,  the  Legisla- 

1894       ture  may  so  frame  the  enactment  as  to  limit  the  remedy  for  the 

Baeey     violation  of  the  rights  to  the  remedy  so  given.    It  is  a  matter 

Railway  Co.  ^£  construction  in  each  case  whether  that  is  what  the  Legislature 

Tapp  Vale  j^^s  done.  Of  course,  if  it  were  clear  that  the  remedy  ffiven 
Railway  Go.  .     '  .  .  . 

  would  not  be  applicable  to  all  cases,  it  would  be  impossible  to 

Lord  Herschell,  ,  ^.^        ..  •    i       i     i  t    o  ^ 

L.c.  suppose  that  the  Legislature,  while  giving  a  right,  had  leit  that 
right  to  be  violated  with  impunity.  Therefore,  unless  sub-sect.  3 
covers  such  a  case  as  that  with  which  we  are  now  dealing,  it  is 
clear  that  the  jurisdiction  of  the  Court  must  remain.  [His  Lord- 
ship read  sub-sect.  3,  and  continued : — ] 

The  first  question  is :  Do  the  words  "  have  failed  to  give  any  of 
the  facilities  herein  provided  for  "  cover  such  a  case  as  that  which 
we  are  now  considering,  where  no  complaint  is  made  about  any- 
thing in  connection  with  the  carriage  of  goods,  except  that  a 
higher  rate  has  been  charged  than  under  the  statute  the  Defen- 
dants were  justified  in  charging  ?    I  own  that  upon  that  point  I 
feel  considerable  difficulty.    The  language  of  sub-sect.  1  is,  that 
they  shall  afford  all  reasonable  facilities  for  traffic  at  given  rates — 
rates  as  certain  as  if  they  had  been  fixed  in  money — and  without 
any  terminal  or  other  charge.    But  can  it  be  said  that  when  in 
sub-sect.  3  the  language  used  is  merely  "  have  failed  to  give  any 
of  the  facilities  herein  provided  for,"  those  words  cover  the 
making  of  a  charge  at  a  rate  higher  than  that  which  is  prescribed 
in  sub-sect.  1,  or  the  making  of  a  terminal  or  other  charge?  If 
that  had  been  intended  one  would  certainly  have  expected  (and 
reasonably  good  drafting  would  have  required)  that  the  language 
of  the  3rd  sub-section  would  have  been  different.    When  you 
find  the  rates  and  the  terminal  and  other  charges  specifically 
mentioned  in  sub-sect.  1,  and  in  sub-sect.  3  you  find  only  the 
words  "  fail  to  give  any  of  the  facilities,"  this  difference  in 
language  unquestionably  suggests  that  the  scope  of  sub-sect.  3  is 
less  wide  than  has  been  contended  by  the  Eespondents,  and  still 
more  so  when  you  see  that  the  right  given  by  sub-sect.  3  is 
to  arise  only  when  the  Taff  Vale  Company,  having  failed  in 
I  fulfilling  their  obligation,  shall  not,  within  a  reasonable  time 

after  notice,  have  remedied  the  failure. 

But  I  do  not  think  it  necessary  to  rest  my  decision  upon  this 
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ground,  although  I  confess  that  I  entertain  considerable  doubts      0.  A. 
whether  this  case  falls  within  the  scope  of  sub-sect.  3.    Nor  1894 
should  I  think  it  extraordinary  that  such  a  case  should  be  Barby 
designedly  omitted  from  sub-sect.  3,  because  a  question  of  exces-  l^-*^^^^-*^^  Co. 
sive  charsre  of  that  kind  is  a  matter  which  may  be  very  easily  Taff  Vale 

i-i          T   -.      T    •     1       -      1              -11             .        ^  c>        Railway  Co. 
and  readily  settled.    It  is  the  simplest  possible  question  of  lact,   

and  there  are  such  simple  modes  of  remedying  it  that  one  would  ^^^^  l^s^f^^^' 
hardly  be  surprised  if  the  Legislature  had  not  provided  a  special 
tribunal  of  arbitration  for  the  determination  of  such  questions. 
But,  even  supposing  this  matter  to  be  within  sub-sect  3,  the 
question  still  arises  whether  it  was  intended  that  the  only 
remedy  of  the  party  aggrieved  should  be  by  a  resort  to  that 
special  tribunal,  or  whether  the  ordinary  remedies  which  the 
law  would  have  provided,  if  there  had  been  no  power  to 
resort  to  that  special  tribunal,  are  still  open  to  him.  In  deter- 
mining that  question  we  must,  of  course,  be  guided  very  much 
by  the  language  used  in  sub-sect.  3.  It  does  not  contain  a 
reference  of  such  questions  to  arbitration.  If  it  had,  Caledonian 
Railway  Company  v.  Greenoch  and  Wemyss  Bay  Bailway  Com- 
pany (1)  and  other  cases  cited  might  have  been  applicable. 
But  sub-sect.  3  does  not  provide  that  any  such  dispute  shall  be 
referred  to  arbitration ;  it  merely  says  that  if  at  any  time,  on 
application  by  the  Barry  Company  to  the  Kailway  Commissioners 
sitting  as  arbitrators,  the  Commissioners  shall  decide  that  the 
Taf  Vale  Company  have  failed  to  give  facilities,  and  shall  not, 
within  reasonable  time  after  notice,  have  remedied  the  failure, 
certain  consequences  shall  follow.  It  makes  it  in  express  terms, 
as  clearly  as  a  thing  could  be  made,  merely  optional  on  the  part 
of  the  aggrieved  party,  the  Barry  Company,  to  adopt  that  parti- 
cular remedy,  and  I  cannot  come  to  the  conclusion  that  there  is 
anything  in  sub-sect.  3  to  oust  the  ordinary  jurisdiction  of  the 
Courts  to  entertain  the  complaint  of  a  party  who  is  aggrieved 
by  a  distinct  breach  and  violation  of  the  provisions  of  sub-sect.  1 
of  sect.  23. 

Then  it  was  said  that  the  Bailway  and  Canal  Traffic  Act,  1888, 
has  at  all  events  now  conferred  exclusive  jurisdiction  in  this 
matter  upon  the  Eailway  Commissioners.     That  Act  was  not 
(1)  Law  Rep.  2  H.  L.,  Sc.  347. 
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C.  A.      passed  until  after,  and  did  not  come  into  operation  until  some 
1894      months  after,  the  passing  of  the  Barry  Company's  Act  of  1888, 
Baeey  would  not,  I  think,  be  in  accordance  with  sound  principles 

BailwayCo.  to  look  at  the  Bailway  and  Canal  Traffic  Act,  1888,  for  the 
Taff  Yale  purpose  of  construing  sub-sect.  3  in  the  Barry  Company's  Act. 

  "  It  was  said,  and  I  admit  that  the  argument  has  force,  that  under 

LordiHerscheii,  g^|^_gg^Jt.  3  the  Commissiouers  have  no  power  to  award  damages, 
and  that  the  aggrieved  company  must  wait  a  reasonable  time 
before  they  could  obtain  any  remedy,  and  that  during  that 
reasonable  time  the  contract  with  them  would  have  continued  to 
be  violated,  and  they  would  have  been  still  sustaining  injury. 
That  argument  was  used  for  the  purpose  of  shewing  that  sub- 
sect.  3  could  not  have  been  intended  to  oust  the  jurisdiction  of 
the  Court.  To  this  it  was  answered,  that  the  Kailway  Com- 
missioners have  now,  under  the  Act  of  1888,  jurisdiction  to  give 
damages.  But,  as  I  have  already  said,  the  Barry  Company's  Act 
of  1888  must  be  construed,  as  it  would  have  been  construed  on 
the  day  it  was  passed,  without  reference  to  the  public  Act  which 
was  passed  and  came  into  operation  later.  Then  it  was  said  that 
the  public  Act  of  1888,  by  reason  of  the  provision  in  the  special 
Act  as  to  facilities,  gives  the  Kailway  Commissioners  exclusive 
jurisdiction.  There  are  two  observations  to  be  made  upon  that. 
In  the  first  place,  sect.  10  of  the  public  Act  appears  to  treat  a 
dispute  as  to  a  toll,  or  a  rate,  or  a  charge  as  something  different 
from  a  dispute  as  to  facilities,  which  is  dealt  with  by  sect.  9 ; 
and  in  the  next  place,  sect.  9  does  not  in  terms  provide  that  the 
Commissioners  shall  have  exclusive  jurisdiction.  It  provides 
that  they  shall  have  the  like  jurisdiction  to  hear  and  determine 
a  complaint  of  a  contravention  of  the  enactment  as  they  have  to 
hear  and- determine  a  complaint  of  a  contravention  of  sect.  2  of 
the  Bailway  and  Canal  Traffic  Act,  1854.  It  only  gives  the 
Commissioners  the  like  jurisdiction  as  in  the  case  of  a  complaint 
of  a  contravention  of  sect.  2.  The  only  provision  giving  exclu- 
sive jurisdiction  to  the  Commissioners  to  be  found  in  the  Bailway 
Act  of  1854  is  in  sect.  6,  and  that  section  only  provides  that  the 
jurisdiction  shall  be  exclusive  in  any  proceeding  "for  any 
violation  or  contravention  of  the  above  enactments."  Kow,  it 
seems  to  me  impossible  to  enlarge  sect.  6  of  the  Act  of  1854  so 
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as  to  make  it  apply  not  only  to  those  enactments  to  which  it  in      C.  A. 

terms  applies,  but  also  to  later  enactments.  Probably  as  to  most  1894 

or  many  of  the  matters  mentioned  in  sect.  9,  the  Kailway  Com-  Barry 

missioners  would  have  exclusive  jurisdiction,  because  they  are  ^^^^^^ way  Co. 

matters  in  which  no  other  Court  had  or  would  have  iurisdiction  Taff  Vale 

Railway  Co. 

at  common  law.    That  may  be  so,  just  as  it  has  been  held  that   

under  the  Bailwaij  and  Canal  Traffic  Ad,  1888,  there  is  no  right  l.c. 
of  action  at  common  law,  and  that  the  only  remedy  is  before 
the  Commissioners.  But  it  seems  to  me  impossible  to  say  that, 
if  at  the  time  when  it  was  passed  sub-sect.  3  of  sect.  23  did  not 
make  the  jurisdiction  of  the  Railway  Commissioners  exclusive  in 
the  matter  with  which  we  are  dealing,  that  effect  has  been  pro- 
duced by  the  public  Act  which  was  passed  at  a  later  period  in 
the  same  year.  For  these  reasons,  I  think  that  the  Court  has 
jurisdiction. 

LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  Mr.  Justice  Chitty's  judgment 
simply  followed  that  of  Mr.  Justice  Bay,  who  expressed  an 
opinion  that  these  Plaintiffs  had  misconceived  their  remedy, 
and  that  if  any  remedy  existed  it  should  have  been  sought 
by  means  of  an  applicatiou  by  the  Barry  Company  to  the  Rail- 
way Commissioners.  This  I  take  to  be  an  indication  that,  in 
the  opinion  of  that  learned  Judge,  a  dispute  of  this  kind  cannot 
be  settled  by  an  action  at  law,  but  must  be  settled  by  proceed- 
ings before  the  Railway  Commissioners. 

I  cannot,  however,  read  sect.  23  of  the  Barry  Act  of  1888  as 
excluding  the  jurisdiction  of  any  Court  of  Law.  Whether  the 
expression  in  sub-sect.  3,  "  facilities  herein  provided  for,"  includes 
the  granting  of  facilities  at  the  rate  before  mentioned,  or  whether 
it  is  confined  to  facilities  apart  from  the  rate,  is  by  no  means  an 
easy  question  to  answer ;  but  I  will  assume  that  "  the  facilities 
herein  provided  for"  does  include  facilities  at  the  rate  before 
mentioned.  Still,  in  order  to  support  Mr.  Balfour  Broimes 
argument,  we  must  find  something  which  excludes  the  jurisdic- 
tion of  the  Court ;  and  I  cannot  find  anything  approaching  that. 
There  is  no  agreement  to  refer  to  arbitration  ;  there  is  no  obliga- 
tion to  go  to  the  Commissioners;  there  is  merely  an  option 
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C.A.      given  to  one  of  the  parties  to  this  statutory  agreement  to  go 
1894  ,    before  the  Commissioners,  if  they  choose  to  do  so.    If  they  do 
Baert     not  choose,  they  are  not  obliged  to  go ;  and  before  it  can  be  said 
Railway  Co.  ^j^^^^  Parliament  prevents  a  person  who  is  aggrieved 

Eailway^Co  ^^^^  ^^"^^^S  recourse  to  the  ordinary  remedies  which  are  open  to 

  the  subjects  of  the  realm  in  general,  you  must  find  some  negative 

— -  words,  or  some  clear  and  distinct  enactment  to  that  effect.  Con- 
strue the  words  as  you  will,  you  cannot  find  anything  like  that 
in  them.  This,  as  it  appears  to  me,  is  the  answer  to  the  argu- 
ment that  the  Plaintiffs  have  misconceived  their  remedy.  [Kis 
Lordship  then  expressed  his  concurrence  with  the  view  of  the 
Lord  Chancellor  that,  upon  the  true  construction  of  sect.  23,  the 
Defendants  had  been  charging  higher  rates  than  they  were 
authorized  by  that  section  to  charge.] 

A.  L.  Smith,  L.J.  :— 

Upon  the  first  point,  viz.,  whether  an  application  to  a  Court  of 
Law  can  now  be  maintained,  it  seems  to  me  that  it  clearly  can. 
It  is  not  disputed  that,  prior  to  the  passing  of  the  Barry  Act  of 
1888,  if  a  person  or  a  company  had  complained,  as  the  Barry 
Comjoany  are  now  complaining,  that  excessive  rates  had  been 
charged  by  and  paid  to  the  Defendants,  an  action  at  law  would 
have  lain  to  recover  the  excess,  and  the  question  is,  whether  in 
sub-sect.  3  of  sect.  23  of  that  Act  there  is  to  be  found  an  indica- 
tion that  the  action  at  law  which  the  Barry  Company  might 
previously  have  maintained  is  now  excluded,  and  that  they  are 
driven  to  an  application  to  the  Kail  way  Commissioners,  whether 
sitting  as  arbitrators  or  not.  Sub-sect.  3  does  no  more  than 
provide  that  the  Barry  Company,  having  a  right  of  action,  as 
they  undoubtedly  had  when  that  sub-section  was  passed,  might,  if 
they  chose,  make  an  application  to  the  Eailway  Commissioners  and 
obtain  the  benefit  of  their  jurisdiction.  To  say  that  that  provision 
ousts  the  jurisdiction  of  the  Court  is,  in  my  judgment,  not  accurate. 

[His  Lordship  concurred  with  the  other  members  of  the  Court 
upon  the  construction  of  sub-sect.  1  of  sect.  23.] 

Solicitors:  Downing,  Eolman  &  Co.,  agents  for  Downing  dt 
Eandcoch,  Cardiff;  Ince,  Colt,  &  Ince,  agents  for  Ingledew  &  Sons, 
Cardiff.  L.  C. 
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PKESTON  BANKING  COMPANY  v.  WILLIAM  ALLSUP 

&  SONS. 

..    [1894:   P.  4.] 

Practice —  Order  of  Court — Rehearing — Misrepresentation— J urisdiction. 

The-Court  has  no  jurisdiction  to  rehear  or  alter  an  order  after  it  has 
been  passed  and  entered,  provided  that  it  accurately  expresses  the  intention 
of  the  Court. 

An  application  was  made  in  an  action  that  certain  costs  which  the 
Applicant  had  by  a  previous  order  in  the  action  been  directed  to  pay 
might  be  made  costs  in  the  action,  and  for  a  stay  of  proceedings  under  the 
order  on  the  ground  that  the  order  had  been  obtained  by  misrepresenta- 
tion : — 

Held  (affirming  the  decision  of  the  Yice-Chancellor  of  the  County 
Palatine  of  Lancaster),  that  this  was  in  effect  an  application  to  rehear  the 
previous  order,  and  that  the  Court  had  no  jurisdiction  to  entertain  it. 

Staniar  v.  Evans  (1)  observed  upon. 

This  was  an  appeal  from  a  decision  of  the  Vice-Chancellor  of 
the  County  Palatine  of  Lancaster, 

By  an  order  made  in  a  debenture- holders'  action,  F.  L.  Lindsay 
was  appointed  receiver  and  manager  jointly  with  D.  W.  AUsup 
of  the  real  and  personal  property  of  the  Defendant  company 
comprised  in  three  series  of  debentures.  He  was  also  the  holder 
of  a  debenture  of  the  third  series  for  £1000. 

By  an  order  of  the  4th  of  June,  1894,  the  Vice-Chancellor 
directed  the  sale  of  the  business  and  assets  of  the  Defendant 
company  out  of  Court.  Lindsay  subsequently  applied  in  the 
action  that  the  sale  might  be  carried  out  under  the  direction  of 
the  Court. 

By  an  order  of  the  11th  of  July,  1894,  made  upon  this 
application,  it  was  ordered  that  upon  the  Applicant  paying  £250 
into  Court  within  a  week  as  security  for  the  costs  and  damages 
of  and  consequent  upon  the  application,  it  should  be  referred  to 
the  Kegistrar  to  appoint  some  fit  and  proper  person  to  conduct 
the  sale  out  of  Court,  provided  that  upon  default  being  made  in 
payment  of  the  £250  no  order  should  be  made  upon  the  application 

(1)  34  Ch.D.470. 
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except  that  the  Applicant  should  pay  the  costs  of  it.  Lindsay, 
having  made  default  in  paying  the  £250,  applied  by  summons  in 
the  action  that,  notwithstanding  the  order  of  the  11th  of  July, 
the  costs  thereby  directed  to  be  paid  by  him  might  be  costs  in 
the  action,  and  that  all  further  proceedings  under  that  order 
might  be  stayed.  At  the  date  of  this  application  the  assets  of 
the  Defendant  company  had  been  sold  at  a  price  which  left  a 
considerable  sum  for  distribution  amongst  the  third  debenture- 
holders,  and  the  ground  of  the  application  was  that  the  order  of 
the  11th  of  July  had  been  obtained  by  a  misrepresentation  as  to 
the  value  of  such  assets.  The  application  was  made  after  the 
order  of  the  11th  of  July  had  been  passed  and  entered. 

The  Yice-Chancellor  held  that  he  had  no  jurisdiction  to  enter- 
tain the  application.    Lindsay  appealed. 

EojpJcinson,  Q.C.,  and  T.  E,  Mansfield,  for  the  Appellant : — 

For  the  purposes  of  the  present  question  there  is  no  difference 
between  the  Palatine  Kules  and  the  Kules  of  the  Supreme  Court. 
If  it  can  be  proved  that  the  Yice-Chancellor  has  been  misled 
into  making  an  order  which  he  would  not  have  made  had  he 
known  all  the  facts,  then  he  has  jurisdiction  to  correct  the  order : 
Staniar  v.  Evans  (1). 

[LoKD  Halsbuky  : — The  second  ground  of  decision  in  that 
case  appears  to  establish  your  proposition.] 

In  re  Boiler  (2) ;  Nicholson  v.  Norton  (3). 

[LoED  Halsbuky  : — In  those  cases  the  order  was  not  intended 
to  be  final.] 

The  same  observation  applies  to  the  present  case. 

[A.  L.  Smith,  L.J. : — In  re  Suffield  and  Watts  (4)  shews  that  a 
Judge  has  no  jurisdiction  to  alter  an  order  after  it  has  been  passed 
and  entered.] 

It  has  been  held  that  where  an  order  has  been  passed  and 
entered,  and  the  record  does  not  express  the  intention  of  the 
Court,  it  may  be  altered.    And  again,  an  order  has  been  corrected 

(1)  34  Ch.  D.  470.  (3)  7  Beav.  67. 

(2)  45  Ch.  D.  126.  (4)  20  Q.  B.  D.  693. 
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by  including  in  it  the  costs  of  an  interlocutory  proceeding 
although  the  Court  had  at  the  time  when  it  gave  its  decision  no 
intention  in  the  matter,  it  not  having  been  brought  to  the  notice 
of  the  Court :  Blahey  v.  Hall  (1). 

[Lord  Halsbury  : — In  Flower  v.  Lloyd  (2)  it  was  held  that 
the  Court  had  no  jurisdiction  to  rehear  an  appeal  although  the 
judgment  had  been  obtained  by  fraud.] 

The  summons  ought  to  have  asked  for  a  supplemental  order 
to  enable  the  Applicant  to  take  his  costs  out  of  the  surplus 
moneys ;  but  the  Court  will  not  dismiss  the  summons  because  it 
is  not  framed  in  the  best  form. 

Astbury,  for  Allsup  and  the  Defendant  company. 

Humher,  for  the  Plaintiffs. 

Lord  Halsbury  : — 

I  am  of  opinion  that  this  appeal  should  be  dismissed.  If  by 
mistake  or  otherwise  an  order  has  been  drawn  up  which  does  not 
express  the  intention  of  the  Court,  the  Court  must  always  have 
jurisdiction  to  correct  it.  But  this  is  an  application  to  the  Yice- 
Chancellor  in  effect  to  rehear  an  order  which  he  intended  to 
make,  but  which,  it  is  said,  he  ought  not  to  have  made.  Even 
when  an  order  has  been  obtained  by  fraud,  it  has  been  held  that 
the  Court  has  no  jurisdiction  to  rehear  it.  If  such  a  jurisdiction 
existed  it  would  be  most  mischievous.  The  fact  that  in  the 
present  case  the  application  to  rehear  is  made  to  the  particular 
Judge  who  made  the  order  is  immaterial ;  for  if  one  Judge  can 
rehear  the  order  another  can.  Any  application  which  may  be 
made  to  the  Vice- Chancellor  for  an  order  in  the  nature  of  a  sup- 
plemental order  is,  of  course,  still  within  his  jurisdiction ;  but 
he  has  no  jurisdiction  to  rehear  or  alter  this  order. 

LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion. 

This  is  a  matter  of  some  importance  as  to  the  practice  and 
procedure  of  the  Court.    This  is  not  an  application  to  alter  an 

(1)  35  W.  R.  592.  (2)  6  Ch.  D.  297. 
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order  on  the  ground  of  some  slip  or  oversight.  Nor  is  it  a  case 
in  which  the  order  has  not  been  drawn  up.  Here  the  order  has 
been  drawn  up,  and  it  expresses  the  real  decision  of  the  Court ; 
and  that  being  so,  the  Court  has  no  jurisdiction  to  alter  it.  If 
this  summons  had  proceeded  on  the  theory  that  the  order  of  the 
11th  of  July  was  right,  and  that  circumstances  had  since  occurred 
which  had  rendered  a  supplemental  order  necessary,  the  Court 
might  have  entertained  the  application ;  but  this  summons  pro- 
ceeds on  the  theory  that  the  order  of  the  11th  of  July  is  wrong. 
In  my  opinion,  it  is  of  the  utmost  importance,  in  order  that 
there  may  be  some  finality  in  litigation,  that  when  once  the 
order  has  been  completed  it  should  not  be  liable  to  review  by 
the  Judge  who  made  it.  This  appeal  must  be  dismissed  with 
costs,  but  without  prejudice  to  any  application  which  the  Appel- 
lant may  make  to  the  Vice- Chancellor  for  leave  to  take  the  costs 
which  he  has  been  ordered  to  pay  out  of  the  proceeds  of  the  sale 
of  the  company's  assets. 

A.  L.  Smith,  L.J. : — 

I  am  of  opinion  that  the  Yice-Chancellor  was  right  in  arriving 
at  the  conclusion  that  he  had  no  jurisdiction.  This  is  not  an 
application  to  rehear  a  matter  before  the  order  has  been  drawn 
up  and  perfected.  Nor  is  it  an  application  to  vary  an  order 
which  has  been  drawn  up  not  in  accordance  with  the  order  pro- 
nounced by  the  Judge.  Nor  is  it  an  application  that  the  Judge 
should  make  an  order  supplemental  to  the  order  drawn  up ;  but 
it  is  an  application  that  he  should  rehear  the  order  made  and 
perfected,  and  make  another  in  its  place.  In  my  opinion,  the 
Judge  had  no  jurisdiction  to  do  this,  though  in  the  three  former 
cases  he  might  have  done  so.  It  was  said  that  Mr.  Justice  North 
had  decided  the  contrary  in  Staniar  v.  Evans  (1).  At  the  date  of 
that  decision  InreSuffield  and  Watts  (2)  had  not  been  decided  by 
this  Court,  and  the  case  of  In  re  St.  Nazaire  Company  (3;  was  not 
brought  to  the  notice  of  the  learned  Judge.  Staniar  v.  Evans  is 
not  now  before  the  Court.  If  it  were,  in  my  judgment,  it  would 
require  reconsideration.    Lord  Justice  Fry  put  the  law  on  the 

(1)  34  Ch.  D.  470.  (2)  20  Q.  B.  D.  693. 

(3)  12  Ch.  D.  88. 
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right  foundation  when  he  held,  in  In  re  Suffield  and  Watts  (1),  that 
so  long  as  the  order  has  not  been  perfected,  the  Judge  has  a 
power  of  reviewing  the  matter,  but  when  once  the  order  has  been 
completed  the  jurisdiction  of  the  Judge  over  it  has  come  to  an 
end.  The  learned  Lord  Justice  obviously  assumed  that  the 
order  drawn  up  was — as  in  fact  it  was — the  order  pronounced  by 
the  Judge.  In  my  opinion,  there  was  no  jurisdiction  in  the 
learned  Vice-Chancellor  to  do  what  he  was  asked  to  do  in  this 
case,  and  his  decision  is  correct.  « 
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Solicitors :  T.  E.  dt  T.  Dodd,  Preston ;  William  Bramwell, 
Preston ;  Finch  &  Johnson,  Preston, 

H.  C.  J. 


COEPORATION  OF  BRADFORD  v.  PICKLES.  c.A. 

[1892    B.  5672.] 

Watercourse — Underground  Springs — Interference  'with  Flow  of  Water — In-  ^xJec.^lo!^ 

junction — Mala  fides — Purpose  of  extorting  Money — Bradford  Wateriuorhs   

Act,  1854  (17  (fc  18  Vict.  c.  cxxiv.),  s.  49. 

The  Plaintiffs  were  the  owners  of  waterworks  which  they  had  purchased 
from  a  company  which  had  constructed  them  under  the  powers  of  a  special 
Act.  The  Act  authorized  the  company  to  take  the  water  "from  some 
springs  called  Many  Wells,  and  sect.  49  provided  that  it  should  not  be 
lawful  for  any  person  other  than  the  company  to  divert  in  any  other 
manner  than  by  law  they  might  be  legally  entitled  any  of  the  waters  sup- 
plying or  flowing  from  the  springs  called  Many  Wells,  or  to  sink  any  well  or 
pit  or  do  any  matter  or  thing  whereby  the  waters  of  the  said  springs  might 
be  drawn  off  or  diminished  in  quantity.  The  Act  contained  no  provision 
for  compensating  landowners  whose  rights  were  affected  by  this  section. 
The  company  accordingly  appropriated  the  water  of  Many  Wells  Springs, 
and  the  Plaintiffs  continued  to  do  so. 

The  Defendant,  who  owned  land  adjoining  the  Many  Wells  Springs 
proposed  to  construct  through  his  own  land  an  underground  tunnel,  with  the 
avowed  purpose  of  draining  some  beds  of  stone  lying  under  his  land,  the 
effect  of  which  would  be  to  diminish,  if  not  to  cut  off  entirely,  the  flow  of 
water  to  and  from  the  springs.  The  Plaintiffs  alleged  that  the  Defendant 
was  not  acting  hond  fide,  but  with  the  object  of  forcing  the  Plaintiffs 
to  buy  him  off : — 

Eeld,  (1.)  That,  on  the  construction  of  sect.  49  of  the  Act,  the  Defendant 


(1)  20  Q.  B.  D.  693. 
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was  not  prohibited  from  doing  anything  that  he  was  legally  entitled  to  do 
independently  of  the  Act ;  (2.)  that,  as  the  owner  of  the  adjoining  land,  he 
was  legally  entitled  to  interrupt  the  water  percolating  underground  through 
his  land  to  the  Plaintiffs'  springs ;  and  (3.)  that,  as  the  Defendant  was 
legally  entitled  to  make  the  tunnel,  his  motives  and  object  in  making  it 
were  immaterial.  An  injunction  to  restrain  the  Defendant  from  making 
the  tunnel  was  therefore  refused. 
Judgment  of  North,  J.,  reversed. 

This  was  an  appeal  from  a  judgment  of  Mr.  Justice  North  (1). 

The  Plaintiffs  claimed  an  injunction  to  restrain  the  Defendant 
from  making  or  continuing  to  use  a  drift  or  tunnel  in  his  own 
land,  and  from  permitting  to  remain  or  sinking  further  a  certain 
shaft,  or  doing  any  act  whereby  the  waters  of  the  Many  Wells 
Springs,  in  Trooper  or  Many  Wells  Farm,  in  the  parish  of  Bradford^ 
Yorkshire,  and  a  stream  called  Hewenden  Beclc,  flowing  through 
the  lands  of  the  Plaintiffs  and  the  Defendant,  might  be  diminished 
or  injuriously  affected. 

The  facts,  which  are  fully  stated  in  the  previous  report,  were 
shortly  as  follows : — 

By  the  5  &  6  Vict.  c.  vi.,  passed  on  the  22nd  of  April,  1842, 
the  Bradford  Waterworks  Company  were  incorporated  for  the 
purpose  of  supplying  the  town  of  Bradford  with  water,  and  were 
authorized  to  purchase  the  works  of  a  previously  existing  com- 
pany, and  to  acquire  lands  for  the  purpose  of  their  undertaking. 

By  sect.  233  the  company  were  authorized  to  divert  the  course 
of  Hewenden  BecJc,  and  also  to  take  the  water  from  the  springs 
and  streams  called  Many  Wells,  flowing  in  and  through  Trooper 
or  Many  Wells  Farm. 

Sect.  234  contained  provisions  identical  with  those  of  sect.  49 
of  the  Act  of  1854,  hereinafter  stated.  Under  these  powers  the 
company  executed  the  works  and  purchased  the  lands  referred  to, 
and  collected  the  water  which  flowed  from  Many  Wells  Springs, 
and  from  another  spring  at  a  short  distance,  in  stone  conduits 
and  pipes  for  the  purposes  of  their  waterworks. 

In  1854  the  Bradford  Waterworks  Act  (17  &  18  Vict.  c.  cxxiv.) 
was  passed,  for  increasing  the  supply  of  water  to  the  town  of 
Bradford.  With  this  Act  the  Waterworks  Glauses  Act,  1847,  was 
incorporated.    The  company  formed  in  1842  was  dissolved,  and 

(1)  [1894]  3  Ch.  53. 
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a  new  company  was  incorporated  under  the  same  name,  and  the  C.  A, 

Act  of  1842  was  repealed.    All  the  property  and  rights  and  1894 

privileges  of  the  old  company  were  vested  in  the  new  company,  corporation 

including,  in  express  terms,  the  springs  of  water  called  Many  Bradford 

Wells  in  Trooper  or  Many  Wells  Farm.    The  49th  section  of  this  Pickles. 
Act,  upon  which  the  questions  in  the  action  in  great  measure 
turn,  was  as  follows  : — 

"  It  shall  not  be  lawful  for  any  person  other  than  the  company 
to  divert,  alter,  or  appropriate,  in  any  other  manner  than  by  law 
they  may  be  legally  entitled,  any  of  the  waters  supplying  or 
flowing  from  certain  streams  and  springs  called  *  Many  Wells ' 
arising  or  flowing  in  and  through  a  certain  farm  called  Trooper 
or  Many  Wells  Farm,  in  the  township  of  Willsden,  in  the  parish 
of  Bradford,  or  to  sink  any  well  or  pit,  or  do  any  act,  matter,  or 
thing  whereby  the  waters  of  the  said  springs  might  be  drawn  off 
or  diminished  in  quantity;  and  if  any  person  shall  illegally 
divert,  alter,  or  appropriate  the  said  waters  or  any  part  thereof, 
or  sink  any  such  well  or  pit,  or  shall  do  any  such  act,  matter,  or 
thing  whereby  the  said  waters  may  be  drawn  off  or  diminished 
in  quantity,  and  shall  not  immediately  on  being  required  so  to 
do  by  the  company  repair  the  injury  done  by  him,  so  as  to 
restore  the  said  springs  and  the  waters  thereof  to  the  state  in 
which  they  were  before  such  illegal  act  as  aforesaid,  he  shall 
forfeit  to  the  company  any  sum  not  exceeding  £5  for  every  day 
during  which  the  said  supply  of  water  shall  be  diverted  or 
diminished  by  reason  of  any  work  done  or  act  performed  by  or 
by  the  authority  of  such  person,  in  addition  to  the  damage  which 
the  company  may  sustain,  by  reason  of  their  supply  of  water 
being  diminished." 

The  Act  contained  no  provision  for  compensating  landowners 
whose  rights  were  affected  by  this  section. 

By  the  Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  17), 
s.  14,  which  was  also  relied  on  in  the  argument,  it  was  enacted 
that,  after  the  supplies  of  water  thereby  or  by  the  special 
Act  authorized  to  be  taken  by  the  undertakers  should  have 
been  so  taken,  any  person  who  should  illegally  divert  or  take 
the  waters  supplying  or  flowing  into  the  stream  so  taken,  or  who 
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C.  A.  should  do  any  unlawful  act  whereby  the  said  stream  or  supplies 
1894  of  water  might  be  drawn  off  or  diminished  in  quantity,  and 
CoRPOBATioN  who  should  not  immediately  repair  the  injury  done  by  him  on 
ofBradfobd  ^gj^g  required  to  do  so  by  the  undertakers,  should  forfeit  the 
Pickles,    sums  of  money  therein  specified. 

By  the  Bradford  Corporation  Waterworks  Act,  1854  (17  &  18 
Yict.  c.  cxxix.),  the  Corporation  of  Bradford  were  authorized  to 
purchase  the  whole  undertaking  of  the  Bradford  Waterworks 
Company,  which  they  accordingly  did,  and  the  undertaking  and 
all  the  rights  and  privileges  of  the  company  were  thereupon 
vested  in  the  corporation. 

In  1889  or  early  in  1890  the  Defendant,  who  owned  land 
adjoining  that  of  the  corporation,  sank  a  shaft  in  his  land  for 
the  purpose,  as-  he  alleged,  of  draining  the  water  from  the  stone 
lying  beneath  the  surface  of  his  land ;  and  on  the  5th  of 
December,  1890,  he  served  a  notice  on  the  Plaintiffs  that  he 
intended  to  work  the  mines  and  minerals  lying  under  his  land 
by  sinking  pits  or  shafts,  and  driving  the  drift  or  tunnel  and 
constructing  the  drain  in  the  direction  and  at  the  levels  shewn 
on  a  plan  attached  thereto  in  accordance  with  the  plans  and  the 
sections  thereon,  and,  for  the  purpose  of  the  working  of  his 
mines  and  minerals,  to  do  such  works  as  might  be  necessary,  and 
to  drain  the  same  by  means  of  engines  or  otherwise. 

On  the  27th  of  January,  1892,  the  Defendant  entered  into  a 
contract  for  the  construction  of  the  works,  which  were  commenced 
soon  afterwards.  The  evidence  proved  that  by  the  making  of  the 
tunnel  and  sinking  of  the  shafts  and  other  works  the  water 
supplying  the  Many  Wells  Springs  and  the  Plaintiffs'  reservoir 
would  be  seriously  diminished  and  polluted,  if  not  entirely 
cut  off.  The  Plaintiffs  alleged  that  the  Defendant's  object  was 
not  to  work  his  stone  quarries,  but  to  extort  money  from  the 
Plaintiffs. 

The  conformation  of  the  ground  and  the  position  of  the 
springs,  and  the  nature  and  effect  of  the  Defendant's  works,  are 
fully  stated  in  the  previous  report. 

At  the  trial  of  the  action  Mr.  Justice  North  came  to  the  con- 
clusion that  what  the  Defendant  proposed  to  do  was  prohibited 
by  sect.  49  of  the  Act  of  1854,  and  granted  an  injunction  to 
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restrain  him  from  making  any  tunnel  or  doing  any  other  act       0.  A. 
whereby  the  waters  of  the  Mant/  Wells  Springs  might  be  drawn  1894 
off,  diminished,  or  polluted.  Oorpobation 
The  Defendant  appealed  from  this  judgment.  Bradford 


Everitt,  Q.C.,  Tindal  AtJcimon,  Q.C.,  and  Butcher,  for  the 
Appellant : — 

It  was  never  intended  by  this  private  Act  to  give  any  rights 
or  interests  in  property  which  were  not  to  be  bought  and  paid 
for ;  and  it  cannot  be  construed  so  as  to  take  away  a  valuable 
right,  by  mere  general  words  not  in  terms  directed  to  that  object, 
from  a  person  whose  notice  had  not  been  brought  to  the  pro- 
posed provisions  of  the  Act  before  it  was  passed :  London  and 
North  Western  Railway  Company  v.  Evans  (1).  The  question 
turns  on  the  construction  to  be  put  on  sect.  49  of  the  Act  of 
1854,  which  was  substituted  for  another  section  practically 
identical  in  effect,  viz.,  sect.  234  of  the  Act  of  1842,  and  the  first 
part  of  the  section,  which  applies  to  "  waters  supplying  or  flowing 
from  certain  streams  and  springs,"  only  prohibits  acts  done  by 
persons  "  in  any  other  manner  than  by  law  they  may  be  legally 
entitled."  And  this  must  be  taken  to  run  through  the  whole 
section,  for  the  penalty  later  on  is  only  imposed  on  "  illegal " 
acts.  The  alternative  clause  of  the  first  part  of  the  section 
merely  prohibits  acts  "  whereby  the  waters  of  the  said  springs 
might  be  drawn  off  or  diminished  in  quantity."  It  is  not  sug- 
gested that  we  have  diminished  "  the  springs  "  themselves.  We 
could  not  do  so,  as  they  arise  on  the  Plaintiffs'  own  land ;  and 
"  the  waters  of  the  springs  "  cannot  mean. waters  which  percolated 
underground  before  they  got  to  the  springs :  Grand  Junction 
Canal  Company  v.  Shugar  (2).  Our  construction  of  the  section 
is  the  only  one  which  makes  it  intelligible. 

The  question  whether  the  object  of  the  Defendant  in  making 
the  shafts  was  with  the  hona  fide  intention  of  working  his  stone 
quarries  is  immaterial.  Every  man  has  a  right  to  make  what 
use  he  pleases  of  his  own  land  and  of  the  water  that  percolates 
through  it ;  and  if  the  situation  of  the  land  gives  him  a  special 
advantage  he  has  a  right  to  the  benefit  of  it:  Bawstron  v. 

(1)  [1893]  1  Ch.  16.  (2)  Law  Eep.  6  Ch.  483. 
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0.  A.  Taylor  (1) ;  Chasemore  v.  Bichards  (2).  But  there  is  in  fact  no 
1894      evidence  that  the  Defendant  has  been  acting  with  mala  fides. 

COKPOEATION 

OP  Bradford     Gozens-Eardy,  Q.C.,  Eyre,  and  C.  M.  Atkinson,  for  the  Plain- 
PicKLEs.    tiffs : — 

The  Defendant  has  no  right  at  common  law  to  intercept  the 
water  coming  to  the  Plaintiffs'  conduits.  The  state  of  things 
in  1854  must  be  looked  at,  and  at  that  time  the  water  flowed 
from  the  springs  in  well-defined  channels,  and  the  Defendant 
had  no  right  to  interfere  with  the  flow  even  though  he  did  so 
by  intercepting  the  water  underground:  Gaunt  v.  Fynney  (3). 
But  if  he  had  a  right  at  common  law  to  intercept  the  water 
percolating  through  his  land,  he  can  only  exercise  that  right 
hond  fide  for  his  own  benefit,  and  cannot  do  so  maliciously  or  in 
order  to  force  the  Plaintiffs  to  make  terms  with  him.  He  can 
only  exercise  the  right  subject  to  the  maxim  "  Sic  utere  tuo  -ut 
oiliemm  non  Isedas  "  :  Acton  v.  Blundell  (4) ;  Smith  v.  Kenrick  (5). 
The  evidence  shews  that  he  is  not  acting  with  the  intention  of 
working  his  quarries,  but  to  annoy  the  Plaintiffs  and  to  oblige 
'  them  to  buy  him  off. 

But  whatever  the  Defendant's  legal  right  may  be,  he  is 
expressly  forbidden  to  sink  the  shafts  by  sect.  49  of  the  Act  of 
1854.  The  words  in  that  section,  "  in  any  other  manner  than 
by  law  they  may  be  legally  entitled,"  only  apply  to  the  first 
clause  of  the  section,  and  do  not  qualify  the  distinct  enactment 
in  the  second  part  which  forbids  any  one  to  sink  any  such  pit, 
or  to  do  any  act,  matter,  or  thing  whereby  the  waters  of  the 
springs  might  be  drawn  off  or  diminished  in  quantity.  The 
section  imposes  additional  penalties  to  those  imposed  by  the 
Waterworhs  Glauses  Act,  1847,  s.  14.  The  ^fact  that  there  is  no 
provision  for  compensation  is  no  objection  to  this  construction. 
The  Defendant  had  no  property  in  the  water  percolating  through 
his  land,  but  only  the  right  to  use  it  while  in  his  land ;  and  the 
Legislature  may  well  have  considered  that  any  interference  with 
his  rights  in  this  respect  might  be  disregarded  in  face  of  the 


(1)  11  Ex.  369.  (3)  Law  Eep.  8  Ch.  8. 

(2;  7  H.  L.  C.  349.  (4)  12  M.  &  W.  324. 

(5)  7  C.  B.  515,  564. 
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paramount  necessity  of  providing  a  water  supply  for  the  people  0.  A. 
of  Bradford:  New  River  Gompamj  v.  Johnson  (1).  1894 

Corporation 

Everitt,  in  reply.  of  Bradford 

V. 

Pickles. 

1894.  Dec.  10.    Lord  Herschell,  L.C.  : — 

The~  rights  of  the  parties  which  are  in  issue  in  this  action 
depend  mainly  upon  what  is  the  true  construction  of  sect.  49  of 
the  Bradford  Waterworks  Act,  1854.  The  acts,  or  threatened 
acts,  of  the  Defendant  on  which  the  Plaintiffs  base  their  claim 
to  relief  were  done  by  him  upon  his  own  land,  and  it  is  practi- 
cally admitted  that,  apart  from  one  point  made  by  the  counsel 
for  the  Plaintiffs,  these  were  acts  in  respect  of  which  they  would 
have  no  legal  right  to  redress,  unless  such  a  right  be  conferred 
on  them  by  the  enactment  to  which  I  have  alluded.  The  point 
I  refer  to  is  that,  inasmuch  as  the  Defendant's  intention  was  (it 
was  alleged)  not  to  benefit  himself,  but  maliciously  to  injure 
the  Plaintiffs,  they  had  at  common  law  a  right  'to  relief.  I 
will  deal  with  this  point  at  a  later  stage,  and  will  assume  for 
the  present  that  the  Defendant  is  not  infringing  any  rights  of 
the  Plaintiffs  at  common  law.  The  argument  on  their  behalf 
then  necessarily  involves  the  proposition  that  the  Defendant's 
rights  in  relation  to  his  property  have  been  curtailed  by  the 
enactment  on  which  they  rely.  This  being  so,  it  becomes  essen- 
tial to  consider  the  nature  of  that  legislation.  By  an  Act  of 
1854  the  then  existing  Bradford  WaterivorJcs  Company  was 
dissolved,  and  a  new  company  incorporated  under  the  same  title, 
having  the  same  objects,  but  designed  to  serve  a  more  extended 
area.  By  this  Act  the  rights  and  powers  of  the  old  company 
were  vested  in  the  new  one,  and  the  provisions  which  had  been 
inserted  in  the  earlier  Act  for  their  benefit  and  protection  were 
re-enacted.  Sect.  49  of  the  Act  of  1854  was  a  repetition,  with 
merely  verbal  alterations,  of  the  provisions  of  sect.  234  of  the 
Bradford  WaferworJcs  Act,  1842.  That  Act  incorporated  a  com- 
pany to  be  called  the  Bradford  V/aterivorJcs  Company.  It  was  a 
trading  company,  formed  for  the  purpose  of  making  profit, 
although  the  profits  were  by  its  Act  limited,  practically  speaking, 

(1)  2  E.  &  E.  435. 
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0.  A.      to  10  per  cent,  interest  on  the  capital  invested.    The  first  half 
1894       of  the  Act  contains  provisions  regulating  the  rights  of  the 
CoRPOKATioN  company  and  its  members ;  then  follow  clauses  relating  to  the 
OF  Bradfoed  compulsory  purchase  of  land  and  the  mode  of  assessing  com- 
PicKLEs.    pensation.    Sect.  232  empowers  the  company  to  enter  upon  any 
Lord  Herscheii,  lauds  or  watcrs  mentioned  in  the  book  of  reference,  making 

  satisfaction  to  all  persons  interested  in  any  land  or  water  used 

for  the  purposes  of  the  Act.  Sect.  233  makes  it  lawful  for  the 
company  to  divert  and  take  "  the  springs  and  streams  of  water 
called  *  Many  Wells  '  arising  or  flowing  in  and  through  a  certain 
farm,  lands,  and  grounds  called  Trooper  or  Many  Wells  Farm'' 
Then  follows  the  section  which  has  to  be  construed.  Having 
regard  to  the  nature  of  the  Act  and  its  provisions  generally,  I  think 
there  is  a  strong  presumption  that  the  section  in  question  was 
not  intended  to  interfere  with  the  rights  of  any  person  without 
compensation.  The  language  of  the  Act  is  presumably  that  of 
those  who  promoted  it,  and  there  would  be  nothing  to  bring  its 
provisions  to  the  notice  of  any  person  whose  lands  or  rights  were 
not  mentioned  in  the  plan  and  book  of  reference.  It  was  urged 
that  the  Act  recites  that  a  supply  of  pure  water  would  be  of 
advantage  to  the  town  of  Bradford,  This,  no  doubt,  was  a  justi- 
fication for  conferring  the  power  of  taking  the  property  of  private 
persons  by  compulsion,  even  though  it  were  on  the  terms  of 
making  compensation.  But  the  undertaking  was  constituted 
with  the  view  of  making  profit,  and  it  would  not  be  in  accordance 
with  the  ordinary  course  of  legislation  to  take  away  without 
compensation  the  private  rights  of  individuals  for  the  benefit  of 
the  undertakers,  or  even  for  the  benefit  of  the  inhabitants  of 
Bradford,  It  was  indeed  urged  that,  in  view  of  the  situation 
and  character  of  the  Defendant's  land,  it  would  not  interfere  with 
any  rights  which  he  could  profitably  use  if  he  were  restrained 
from  any  act  on  his  land  which  could  diminish  the  quantity  of 
water  issuing  from  the  Many  Wells  Sjorings,  and  that  for  this  reason 
the  Legislature  might  have  been  willing  to  permit  a  limitation 
of  his  legal  rights  without  compensation.  I  think  it  would  be 
somewhat  extravagant  to  suppose  that  any  such  matter  was  in 
the  contemplation  of  the  Legislature.  There  would  be  nothing 
to  bring  before  them  the  facts  necessary  for  forming  an  opinion 
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on  the  point,  and  it  is  clear  that,  if  the  argument  of  the  Plaintiffs      C.  A. 
be  well  founded,  any  operation  on  the  Defendant's  land,  or  the  1894 
land  of  any  other  proprietor,  which  sensibly  diminished  the  water  Cokporatiox 
flowing  from  the  springs,  would  be  prohibited,  whatever  the  nature  ^R^^i^^ord 
of  the  operation,  and  at  whatever  distance  from  the  Plaintiffs'  Pickles. 
boundary.   I  am  certainly  not  prepared  to  say  that  the  Plaintiffs'  Lord  Herscheii, 

contention,  if  sustained,  could  not  possibly  affect  the  rights  of   

the  Defendant  or  other  persons  ;  and  the  evidence  in  the  present 
case,  with  its  conflict  on  both  matters  of  fact  and  intention,  shews 
at  what  peril  of  litigation,  dependent  largely  on  expert  evidence, 
the  adjoining  proprietors  would  undertake  operations  which  land- 
owners generally  may  carry  out,  subject  to  no  control  but  their 
own  judgment  of  what  would  be  expedient  or  advantageous.  No 
doubt,  if  the  language  of  the  enactment  reasonably  admits  only 
of  a  construction  which  would  involve  the  consequence  that 
individuals  were  deprived  of  their  rights  without  compensation, 
effect  must  be  given  to  it  notwithstanding  the  presumption  that 
there  may  be  against  the  Legislature  so  enacting ;  but  if,  on  the 
other  hand,  it  is  capable  of  a  construction  which  would  avoid 
such  a  consequence,  I  have  no  hesitation  in  saying  that  this  is 
the  construction  to  be  adopted. 

All  these  observations  apply  equally  to  sect.  49  of  the  later 
Act,  which  is  now  in  force.  Notwithstanding  some  suggestions 
to  the  contrary,  I  think  it  clear  that  the  construction  of  the  two 
vSections  must  be  the  same.  Before  examining  the  terms  of  the 
critical  section,  I  will  state  very  briefly  the  circumstances  which 
have  given  rise  to  the  litigation.  The  Many  Wells  Springs  issue 
from  the  hill-side  a  short  distance  within  the  Plaintiffs'  boundary, 
the  Defendant  being  the  owner  of  adjoining  land  higher  up 
the  hill.  He  was  proceeding  to  sink  certain  shafts  upon  his  land 
and  to  make  a  drift,  with  the  alleged  object  of  unwatering  his 
property,  with  the  view  of  working  the  stone  which  was  said  to 
exist  at  some  distance  beneath  the  surface  of  his  land.  The 
Plaintiffs  alleged  that  the  water  which  percolated  through  the 
surface  of  the  Defendant's  land  was  confined  within  it  by  faults 
which  ran  through  his  land,  at  some  distance  from  one  another, 
in  a  more  or  less  parallel  direction,  and  which  thus  made  the 
Defendant's  land  a  natural  reservoir,  where  the  waters  were 
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C.  A.      collected  which  emerged  from  the  hillside  upon  the  Plaintiffs' 
1894      land  at  Many  Wells  Springs,    The  Plaintiffs  maintained  that  the 
.OoEPORATioN  effect  of  the  Defendant's.^  operations  would  be  to  collect  and 
or  Beadfoed  j-^gj,^        ^^^er  before  it  found  its  way  to  the  Plaintiffs'  land, 
Pickles,    and  thus  to  diminish  seriously  the  volume  of  water  issuing  at 
Lord Herscneii,  the  Springs;  they  therefore  sought  an  injunction  to  restrain  the 

Ij.C. 

  Defendant  from  proceeding  >ith  his  intended  works. 

I  pass  now  to  an  examination  of  the  terms  of  the  section  in 
question.  I  may  say  at  the  outset  that  it  is  very  ill-drawn,  and 
that  it  is  not  possible,  in  my  opinion,  to  put  on  it  any  construc- 
tion which  is  altogether  satisfactory.  The  main  object  of  the 
section,  as  it  seems  to  me,  was  to  impose  a  special  penalty  on  the 
illegal  diversion  of  the  company's  waters,  in  addition  to  any 
relief  which  the  common  law  would  afford  for  such  a  wrongful 
act.  That  this  was  the  primary  object  is,  I  think,  indicated  by 
the  earlier  words  of  the  section,  which  render  it  unlawful  for  any 
person  other  than  the  company  to  divert,  alter,  or  appropriate, 
in  any  other  manner  than  by  law  they  may  be  legally  entitled, 
any  of  the  waters  supplying  or  flowing  from  the  Many  Welh 
streams  and  springs.  It  is  obvious  that  this  provision  creates  no 
new  duty,  inasmuch  as  it  reserves  any  legal  title  to  interfere  with 
the  water  supplying  or  flowing  from  the  springs.  In  my  opinion, 
its  insertion  was  merely  introductory  to  the  later  part  of  the 
section,  which  imposed  a  special  penalty  for  illegal  interference 
with  them.  This  is,  I  think,  an  explanation  which  removes  the 
difficulty  felt  by  Mr.  Justice  North,  who  said  that  it  made  non- 
sense of  the  section  to  suppose  that  it  enacted  that  a  man  was 
not  to  do  certain  specified  things,  except  so  far  as  he  might 
lawfully  do  them.  He  found  a  way  out  of  the  difficulty  which 
he  felt  by  concluding  that  the  opening  provision  was  intended 
to  preserve  as  against  the  waterworks  company  such  rights  over 
the  waters  in  question  as  an  upper  riparian  proprietor  has  against 
a  lower  riparian  proprietor  in  an  open  stream.  For  the  reasons 
I  have  given,  I  do  not  feel  the  difficulty  by  which  the  learned 
Judge  was  pressed,  and  I  cannot  find  in  the  language  of  the 
section  any  justification  for  limiting  the  operation  of  the  words 
to  the  case  to  which  he  thought  it  applied.  It  seems  to  me  to 
cover  every  act  which  a  person  was  legally  entitled  to  do,  the 
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effect  of  which  would  be  to  divert,  alter,  or  appropriate  any  of      C.  A. 
the  waters  supplying  the  stream.   The  language  is,  in  my  opinion,  1894 
just  as  applicable  to  percolating  water  as  to  water  flowing  in  a  Coepokation 
defined  channel  aboveground.    The  Plaintiffs  were  not  able  to  ^^^^^^^^ 
rely  on  this  part  of  the  section,  inasmuch  as  they  were  at  once  Pickles. 
confronted  with  the  difficulty  that  the  Defendant  alleged  that  he  Lord  Herscheii, 
was  legally  entitled  to  deal  in  any  way  he  pleased  on  his  land  — - 
with  the  water  percolating  therein.    They  rested  their  case  upon 
the  enactment  of  the  section  which  follows  the  one  I  have  quoted, 
and  which  provides  that  it  shall  not  be  lawful  "  to  sink  any  well 
or  pit,  or  do  any  act,  matter,  or  thing  whereby  the  waters  of  the 
said  springs  might  be  drawn  off  or  diminished  in  quantity." 
And  they  pointed  out  that  in  this  part  of  the  section  the  right 
to  do  all  acts  which  persons  were  legally  entitled  to  do  was  not 
reserved.    Upon  this  two  questions  arise :  (1.)  Is  the  reserva- 
tion of  existing  legal  rights  to  be  regarded  as  applying  to  these 
acts  as  well  as  to  those  to  which  the  earlier  part  of  the  section 
refers  ?    And  (2.)  does  the  appropriation  or  diversion  of  perco- 
lating water,  before  it  reaches  the  springs,  come  within  the  pro- 
hibition ?    It  must  be  admitted  that  there  is  great  difficulty, 
as  a  matter  of  grammatical  construction,  in  reading  the  reserva- 
tion into  that  part  of  the  section  now  under  consideration, 
strange  as  it  might  seem  that  the  Legislature  should  have  pre- 
served existing  rights  in  the  one  case  and  not  in  the  other.  Bat, 
if  effect  were  given  to  the  contention  of  the  Plaintiffs  that  the 
waters  supplying  the  springs  were  included  in  the  words  "waters 
of  the  said  springs,"  so  that  the  diversion  or  appropriation  of 
percolating  water  before  it  reached  the  springs  would  be  within 
the  latter  part  of  the  enactment,  this  absurdity  is  involved — that 
the  reservation  of  existing  legal  rights  in  the  earlier  part  of  the 
section  is  rendered  absolutely  nugatory,  for  diverting  or  appro- 
priating the  percolating  water  would  necessarily  be  doing  an  act 
or  thing  whereby  the  waters  of  the  springs  might  be  diminished. 
It  is  to  be  observed  that,  whereas  in  the  earlier  part  of  the 
section  the  words  used  are  '*  the  waters  supplying  or  flowing  from 
the  springs,"  in  the  later  part  the  words  used  are    the  waters  of 
the  said  springs."    Now,  it  would  certainly  be  in  accordance 
with  sound  canons  of  construction  to  attribute  to  the  later  words 
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C.  A.      a  different  meaning  from  that  borne  by  the  former,  inasmuch  as 
1894       it  would  be  difficult  to  suggest  a  reason  for  the  change,  unless 
Corporation  some  changed  meaning  were  intended.    The  springs  are  de- 
op  Bradford  g^ribed  as  "  arising  or  flowing  in  and  through  Many  Wells  Farm,'' 
Pickles.    Jt  is  certainly  not  unnatural  to  say  that  water  which  is  percolat- 
i^ord  Herscheii  ing  in  the  adjoining  land,  and  which  never  reaches  the  spring 

  thus  described  as  "  arising  "  in  the  farm,  is  not  "  water  of  the 

spring,"  and  it  seems  to  me  to  be  a  possible  construction  of  the 
provision  under  discussion  to  confine  it  to  water  which  has  formed 
a  part  of  the  spring.  Mere  interference  with  water  percolating 
on  adjoining  lands  which  prevented  that  percolating  water  from 
forming  part  of  the  spring  might  in  that  case  not  improperly  be 
said  to  be  outside  the  enactment.  It  may,  indeed,  be  asked 
why,  even  on  this  construction,  the  Legislature  should  be  sup- 
posed to  have  reserved  existing  legal  rights  in  the  earlier  and 
not  in  the  later  part  of  the  section  ?  The  answer  may  be  that, 
at  the  time  when  the  Act  of  1842  was  passed,  the  case  of  Aeton 
V.  Blundell  (1)  had  not  been  decided,  and  it  may  have  been 
thought  that,  whilst  a  legal  right  existed  to  intercept  percolating 
water  before  it  reached  a  spring,  there  was  no  right  by  abstract- 
ing percolating  water  to  drain  off  or  diminish  the  quantity  of 
water  flowing  in  a  defined  channel.  And  there  would  certainly 
be  in  general  no  right  to  divert,  alter,  or  appropriate  waters 
"  flowing  from  "  the  Many  Wells  Springs  so  as  to  diminish  its 
quantity. 

I  freely  admit  that  the  construction  which  I  have  indicated  is 
not  absolutely  satisfactory  and  does  not  solve  all  the  difficulties. 
But,  in  view  of  the  considerations  to  which  I  have  called  atten- 
tion, it  is  perhaps  the  best  solution  that  can  be  arrived  at,  and 
the  one  most  in  accordance  with  the  principles  which  ought  to 
guide  in  the  construction  of  an  Act  such  as  that  with  which  we 
have  to  deal.  But,  if  it  be  not  admissible,  the  only  alternative, 
as  it  seems  to  me,  is  to  read  the  words  which  reserve  existing 
rights  as  applicable  to  both  limbs  of  the  section.  To  prevent 
the  absurdity  and  inconsistency  which  would  otherwise  result, 
one  or  other  of  these  alternatives  must,  I  think,  be  adopted,  and 
for  the  purposes  of  this  case  it  matters  not  which. 

(1)  12  M.  &  W.  324. 
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I  notice  one  argument  of  the  learned  counsel  for  the  Plaintiffs      C.  A. 
to  shew  that  I  have  not  overlooked  it.    They  urged  that,  inas-  1894 
much  as,  when  the  Act  of  1854  passed,  the  water  was  carried  oorpokation 
from  the  springs  in  pipes  to  Bradford,  the  sinking  of  a  well  or  b^^^^^oed 
pit  could  not  draw  off  or  diminish  the  "  water  of  the  springs,"  Pickles. 
unless  these  words  included  the  water  percolating  in  the  Defen-  Lord  Herscheii. 
dant's  lands  adjoining  the  springs,  and  that  therefore  the  con-  — — 
struction  of  these  words  which  I  have  suggested  was  inadmissible. 
I  have  already  said  that  I  think  it  would  not  be  right  under  the 
circumstances  to  attribute  to  sect.  49  of  the  Act  of  1854  any 
different  meaning  from  that  to  be  put  upon  the  corresponding 
section  of  the  Act  of  1842.    But,  besides  this,  when  it  is  re- 
membered that  the  clause  was  inserted  at  the  instance  of  the 
promoters  of  a  local  and  personal  Act  for  their  protection,  and 
that  they  would  naturally  employ  the  broadest  and  most  general 
words,  so  as  to  be  sure  that  no  case  intended  to  be  covered  was 
omitted,  I  think  it  would  be  wrong  to  admit,  as  an  argument  for 
putting  a  construction  upon  the  enactment  which  would  preju- 
dice the  rights  of  third  parties,  that  some  of  the  words  employed 
could  not  in  fact  otherwise  be  operative. 

There  remains  the  point  to  which  I  adverted,  viz.,  the  argu- 
ment that,  even  if  the  Defendant  is  not  otherwise  infringing  any 
rights  of  the  Plaintiffs,  he  may  be  restrained  from  a  malicious 
exercise  of  his  legal  rights,  his  design  being  to  injure  the  Plain- 
tiffs, and  not  to  benefit  himself.  There  is  the  high  authority  of 
Lord  Wensleydale  for  stating  that  this  principle  has  not  found  a 
place  in  our  law.  No  case  has  been  cited  where  relief  has  been 
given  by  the  Courts  on  any  such  ground.  It  could  hardly  be 
asserted  that  this  was  because  no  person  had  ever  thus  exercised 
his  legal  rights  to  the  prejudice  of  his  neighbour.  But  it  is 
enough  to  say  on  the  present  occasion  that,  even  if  the  proposi- 
tion contended  for  were  established,  I  do  not  think  the  Plaintiffs 
have  shewn  that  the  present  case  falls  within  it.  It  is  suggested 
that  the  Defendant's  object  is,  by  the  exercise  of  his  rights,  so 
to  affect  the  supply  which  the  Plaintiffs  receive  of  the  water 
percolating  through  his  land  as  to  compel  them  to  purchase  the 
land,  or  some  right  which  will  secure  the  uninterrupted  flow  of 
the  water  to  the  springs.    If  this  be  his  object  (which  I  will 
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C.  A.      assume  for  the  purpose  of  my  judgment),  I  do  not  think  it  can 
1894       be  regarded  as  malicious.    He  would  say,  "  The  water  which  at 
CoRPOBATioN  ^^J  time  is  percolating  in  my  land  is,  so  long  as  it  remains  in 
OF  Bradpoed       Is^n^^  as  much  mine  as  any  part  of  the  soil,  and,  if  the  con- 
PicKLEB.    formation  of  my  land  be  such  that  it  acts  as  a  natural  reservoir, 
Lord  Herscheii,  there  is  no  reason  why  I  should  not  take  advantage  of  that,  so 

  as  to  secure  a  benefit  to  myself,  if  my  neighbours  are  desirous  of 

reaping  the  advantage  of  this  natural  reservoir  in  the  land  which 
adjoins  their  own." 

I  think,  therefore,  that  the  judgment  of  Mr.  Justice  North 
should  be  reversed  and  the  action  be  dismissed  with  costs,  and 
that  the  Appellant  should  have  the  costs  of  the  appeal. 

LiNDLEY,  L.J. :  — 

The  Plaintiffs  in  this  case  are  (infer  alia)  a  waterworks  com- 
pany, and  they  want  water.  The  Defendant  is  the  owner  of 
some  land  which  is  full  of  water  which  he  does  not  want.  This 
water  supplies  some  wells  which  belong  to  the  Plaintiffs,  and,  if 
cut  ofi'  by  the  Defendant,  will  materially  diminish  the  water 
which  the  Plaintiffs  will  be  able  to  pump.  The  Defendant  says 
to  the  Plaintiffs,  "  If  you  want  me  to  supply  you  with  water  you 
must  pay  me  for  it,  and  if  you  will  not  pay  me  what  I  want,  you 
shall  not  have  water  from  my  land,  and  I  will  cut  it  off."  The 
Defendant  and  the  Plaintiffs  being  unable  to  come  to  terms,  the 
Defendant  has  begun  to  construct  works  which,  if  completed, 
will  cut  off,  or  at  all  events  greatly  diminish,  the  Plaintiffs' 
supply.  The  Plaintiffs  thereupon  bring  this  action  and  apply 
for  an  injunction,  which  Mr.  Justice  North  has  granted.  The 
Defendant  has  appealed ;  and  this  Court  has  now  to  decide 
whether  the  injunction  can  be  maintained  or  not. 

I  entirely  concur  in  the  view  taken  by  Mr.  Justice  North  of 
the  conduct  of  the  Defendant.  He  does  not  want  the  water 
himself,  nor  does  he  want  to  get  rid  of  it  in  order  the  better  to 
work  his  own  land.  He  simply  wants  to  force  the  Plaintiffs  to 
buy  his  land,  or  the  water  coming  from,  it,  at  his  ovm  price, 
regardless  of  the  interests  of  other  people  who  will  be  seriously 
inconvenienced  if  the  Defendant  cuts  off  the  supply.  But  Mr. 
Justice  North  held,  and  in  my  opinion  rightly  held,  that  these 
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circumstances  are  not  enough  to  justify  the  Court  in  interfering      0.  A. 
with  the  Defendant.    The  only  question  a  Court  of  Law  or  1894 
Equity  can  consider  is  whether  the  Defendant  has  a  right  to  cokpoeation 
do  what  he  threatens  and  intends  to  do.    If  he  has  he  cannot  Bradford 
be  interfered  with,  however  selfish,  vexatious,  or  even  malicious  Pickles. 
his  conduct  may  be :   see  Chasemore  v.  BicJiards  (1).    This   Lmdiey,  l.j. 
is  not  one  of  those  cases  in  which  an  improper  object  or 
motive  makes  an  otherwise  lawful  act  actionable.    It  is  not 
like  libel  or  malicious  prosecution,  or  what  are  called  frauds  on 
powers. 

Apart  from  special  legislation,  the  right  of  the  Defendant  to 
drain  his  own  land  by  getting  rid  of  all  the  water  which 
percolates  into  and  through  it  underground  cannot  be  denied  : 
see  Chasemore  v.  Bicliards  and  Acton  v.  Blundell  (2) ;  and  this 
is  all  that  he  is  doing.  He  is  not  diverting  any  defined  stream. 
If,  as  the  Plaintiffs  say,  he  is  not  entitled  to  do  what  he 
intends  to  do,  it  must  be  by  reason  of  some  special  legislation, 
and  not  by  reason  of  the  ordinary  law  of  the  country.  The 
Plaintiffs  rely  on  certain  Acts  of  Parliament  which  confer  upon 
them  special  rights  in  order  to  enable  them  to  supply  the  town 
of  Bradford  with  water,  and  the  Plaintiffs  contend  that  these 
Acts  restrict  the  ordinary  rights  of  the  Defendant  to  drain  his 
own  property.  It  is  necessary,  therefore,  to  examine  these  Acts 
and  see  whether  they  do  or  do  not  go  as  far  as  the  Plaintiffs 
contend.  I  have  come  to  the  conclusion  that  they  do  not. 
The  statute  now  in  force,  and  on  which  the  case  really  turns,  is 
the  Bradford  Waterworks  Act,  1854  (17  &  18  Yict.  c.  cxxiv.), 
which  repealed  and  replaced  an  earlier  special  Act  of  1842 
(5  &  6  Vict.  c.  vi.).  This  Act  incorporated  the  Bradford  Water- 
works  Company  in  order  to  supply  Bradford  with  water. 

I  have  looked  in  vain  through  these  Acts  for  any  provision 
for  compensating  the  Defendant  or  his  predecessors  in  title  for 
any  interference  with  their  rights  where  their  land  is  not  taken 
and  is  not  injuriously  affected  by  the  execution  of  the  works 
which  the  Plaintiffs  or  their  predecessors  were  authorized  to 
construct.  The  only  compensation  clauses  which  I  can  find 
are  sect.  170  of  the  Act  of  1842,  and  sect.  68  of  the  Lands 
(1)  7  H.  L.  C.  349.  (2)  12  M.  &  W.  324,  354. 
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0.  A.      Clauses  Consolidation  Act,  1845,  and  sect.  12  of  the  Waterworks 
1894       Clauses  Act,  1847,  both  of  which  are  incorporated  into  the 
CoKPOEATioN  Plaintiffs'  Act  of  1854  (see  sect.  3).    There  are  clauses  in  the 
OF  Bbadford  j^q^  of  2842  for  compensating  certain  persons  therein  named 
Pickles,    (e.g.,  Mrs.  Ferrand :  see  sect.  275,  et  seq.);  but  I  can  find  no 
Lindiey.  L.J,  ckusc  either  in  the  Act  of  1842,  or  in  the  Act  of  1854,  or  in  the 
Acts  incorporated  with  it,  for  compensating  the  Defendant  for 
any  restriction  on  his  common  law  rights,  or  for  paying  him  for 
water  drawn  from  his  land  into  the  Plaintiffs'  wells  by  the 
Plaintiffs'  pumping  operations.    The  absence  of  all  provisions 
for  such  compensation  is  very  material  when  we  have  to  construe 
an  obscure  clause  which  is  said  to  curtail  the  Defendant's 
ordinary  rights. 

The  particular  section  on  which  the  Plaintiffs  rely  is  sect.  49 
of  the  Act  of  1854,  which  is  in  effect  a  re-enactment  of  sect.  234 
of  the  Act  of  1842.  The  sect.  49  is  ill-drawn,  but  it  is  a  penal 
section  inflicting  a  heavy  penalty  of  not  more  than  £5  a  day  on 
any  person  who  unlawfully  interferes  with  the  supply  of  water 
to  which  the  company  is  entitled.  But  in  my  opinion  it  does 
not  restrict  the  common  law  rights  of  persons  owning  land  next 
to  or  in  the  neighbourhood  of  the  Plaintiffs'  own  lands  and  wells. 
There  are  undoubtedly  words  in  the  section  which  might  be 
construed  so  as  to  prohibit  neighbouring  landowners  from 
exercising  their  common  law  rights  of  sinking  wells  or  pits  on 
their  own  land  ;  but  the  early  part  of  the  section  plainly  shews 
•  that  it  was  not  intended  to  restrict  their  rights  to  divert,  alter, 
or  appropriate  the  waters  supplying  or  flowing  from  the  streams 
and  wells,  and  the  language  is  too  obscure  to  prevent  them  from 
doing  so  by  sinking  wells  or  pits,  provided  only  they  do  no  more 
than  by  common  law  they  are  entitled  to  do.  In  the  clause 
commencing,  "If  any  person  shall  illegally  divert,  &c.,  or 
sink,  &c.,  or  shall  do  any  such  act,  &c.,"  the  word  "  illegally  "  is 
in  my  opinion  used  in  the  same  sense  throughout,  i.e.,  illegally 
having  regard  to  what  can  be  lawfully  done  irrespectively  of 
that  particular  section.  This  is  the  plain  meaning  of  the  word 
so  far  as  it  refers  to  diverting,  altering,  or  appropriating  water, 
and  I  see  no  sufficient  ground  for  holding  that  the  word  has  a 
different  meaning  when  referred  to  sinking  wells  or  pits,  or 


1  Ch. 


CHANCERY  DIVISION. 


161 


doing  other  acts,  &c.,  whereby  the  waters  referred  to  are  drawn       0.  A. 
off  or  diminished  in  quantity.   The. section  is  badly  worded  ;  but  1894 
in  the  absence  of  all  provision  for  compensation  I  cannot  hold  Corpoeation 
that  the  section  itself  prohibits  a  neighbouring  landowner  from  Bradford 
sinking  a  pit  or  well  on  his  own  land,  although  the  effect  may  be  Pickles. 
to  deprive  the  Plaintiffs  of  a  supply  of  water  which  they  would  Lindiey,  l.j. 
otherwise  have. 

It  was  contended  that,  as  the  Waterworks  Clauses  Act,  1847 
(10  &  11  Vict.  c.  17),  is  incorporated  with  the  Act  of  1854,  and 
the  Waterworks  Clauses  Act,  1847,  by  sect.  14  imposes  penalties 
on  wrongdoers,  the  insertion  of  sect.  49  of  the  Act  of  1854  shews 
that  something  more  was  meant  than  to  inflict  penalties  for 
doing  what  was  wrong  at  common  law.  I  do  not,  however,  feel 
convinced  by  this  argument.  Sect.  49  of  the  Act  of  1854  is  a 
mere  repetition  of  sect.  234  of  the  Act  of  1842,  which  was  prior 
in  point  of  date  to  the  Waterworks  Clauses  Act.  The  preservation 
of  this  section  is  probably  due  to  a  desire  on  the  part  of  the 
corporation  to  keep  the  old  section  in  their  special  Act  so  as  not 
to  lose  any  protection  it  might  give  beyond  that  afforded  by 
sect.  14  of  the  Waterworks  Clauses  Act,  which  was  made  appli- 
cable to  all  companies  whose  special  Acts  might  incorporate  its 
provisions.  The  fact  that  sect.  234  of  the  Act  of  1842  is  retained 
in  the  Act  of  1854  is  not,  however,  in  my  opinion,  sufficient  to 
justify  the  inference  that  Parliament  intended  to  alter  the  effect 
of  the  old  section  and  to  give  to  the  Bradford  Corporation 
greater  rights  as  against  neighbouring  landowners  than  the  old 
waterworks  company  had  under  their  Act,  in  which  the  section 
first  appeared. 

For  these  reasons,  I  am  reluctantly  driven  to  the  conclusion 
that  the  Defendant  is  not  exceeding  his  legal  rights,  and  that 
the  appeal  must  be  allowed,  and  the  action  against  him  must 
be  dismissed  with  costs  in  the  usual  way. 

A.  L.  Smith,  L.J. : — 

The  decision  in  this  case  depends  principally  upon  the  true 
construction  of  sect.  49  of  the  Act  of  1854  (17  &  18  Vict, 
c.  cxxiv.),  which  Act  repealed  and  by  sect.  49  in  substance 
re-enacted  sect.  234  of  an  Act  of  1842  (5  &  6  Vict.  c.  vi.),  which 
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0.  A.      was  an  Act  for  the  better  supplying  with  water  tlie  town  and 
1894      neighbourhood  of  Bradford. 
CoEPOBATioN     Mr.  Justice  iVbr^^ '  arrived  at  the  conclusion  that  the  works 
OF  Bradfoed  ^j^j^]^  ^YiG  Defendant  was  executing,  and  against  which  the 
Pickles,    injunction  has  been  obtained  by  the  Plaintiffs,  were  deliberately 
A.  L.  Smith,  L.J,  planned  by  him  for  the  purpose  of  intercepting  the  water  which 
had  previously  issued  from  the  Many  Wells  Springs  belonging 
to  the  Plaintiffs,  and  that  the  desired  result  would  be  thereby 
accomplished,  and  that  what  the  Defendant  was  doing  was  not 
in  order  that  he  might  be  enabled  to  work  his  stone,  as  he  put 
forward  in  evidence,  but  in  order  that  the  Plaintiffs  might  be 
driven  to  buy  him  out  at  the  price  he  himself  might  value  his 
interest  at.    These  findings  are  well  warranted  by  the  evidence. 
It  appears  that  the  Defendant,  to  bring  this  about,  is  intercepting 
the  subterranean  water  percolating  under  his  own  land  before 
its  arrival  by  natural  gravitation  at  the  land  of  the  Plaintiffs, 
where  the  Many  Wells  Springs  are  situated ;  but,  in  considering 
the  true  construction  of  the  section,  the  motive  of  the  Defendant 
is  immaterial,  and  it  must  be  interpreted  as  if  the  Defendant 
was  sinking  a  well  upon  his  own  land  for  his  own  legitimate 
purposes. 

Ko  question  of  tapping  or  diverting  a  defined  stream  arises 
upon  the  facts  proved  in  the  present  case,  and  it  cannot  be  now 
disputed  that  at  common  law,  apart  from  the  point  as  to  the 
Defendant's  motive,  which  I  will  deal  with  hereafter,  he  is  within 
his  rights  in  doing  what  he  is  doing,  unless  sect.  49  forbids  it. 
The  law  upon  this  subject  was  definitively  settled  in  the  year 
1859  in  the  House  of  Lords  in  the  case  of  Chasemore  v.  Bichards  (1), 
where  the  question  arose  as  to  the  right  of  an  owner  of  land  to 
sink  a  well  upon  his  own  premises,  and  thereby  abstract  the  sub- 
terranean water  percolating  and  oozing  through  his  soil  which 
otherwise,  by  the  natural  force  of  gravity,  would  have  found  its 
way  into  springs  which  fed  the  Kiver  Wandle,  the  flow  of  which 
the  plaintiff  in  the  action  had  enjoyed  for  upwards  of  sixty 
years.  It  was  held,  first,  that  the  landowner  was  entitled  upon 
his  own  land  to  sink  a  well,  and  thereby  tap  and  appropriate 
the  underground  percolating  water,  even  though  the  result  was 

(1)  7  H.  L.  C.  349. 
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to  diminish  the  water  of  the  Wandle,  which  had  been  so  long  C.A. 
enjoyed  by  the  plaintiff;  and,  secondly,  that  he  could  do  so,  1894 
even  although  he  did  it,  not  for  his  own  use,  but  to  enable  him  corpokation 
to  supply  a  whole  town  with  water.    Lord  Wensleydale,  though  Bradford 
agreeing  that  the  landowner  had  a  right  to  sink  a  well  and  Pickles. 
appropriate  the  percolating  underground  water,  doubted  the  A.L.smitb,L.j, 
legality  of  his  abstracting  it  for  the  use  of  a  large  district  in 
the  neighbourhood  unconnected  with  his  own  estate,  applying 
the  maxim,  ">SV<?  utere  tuo  ut  alienum  non  Isedas".  and  thought 
that  the  landowner  could  only  exercise  his  right  in  a  reason- 
able manner;  but  this  view  found  no  favour  either  with  the 
Judges  who  were  called  in  to  advise  the  House  or  with  the 
noble  Lords  who  delivered  judgment  upon  the  case.   No  reasons 
were  given  why  the  maxim  was  inapplicable ;  and  it  appears  to 
me  that  it  may  have  been  so  held,  upon  the  ground  that  an 
adjacent  landowner  has  no  property  in  or  right  to  subterranean 
percolating  water  until  it  arrives  underneath  his  soil,  and  that 
therefore  no  property  or  right  of  his  is  injured  by  the  abstraction 
of  the  percolating  water  before  it  arrives  under  his  land.    It  is 
not  the  case  of  a  natural  stream  flowing  either  above  or  below 
the  surface  in  a  definite  channel,  to  which  an  adjacent  owner  has 
a  right  ex  jure  naturae. 

The  Act  of  1842,  in  its  preamble,  recites  that  the  inhabitants 
of  the  town  of  Bradford  and  its  neighbourhood  were  then  very 
inadequately  supplied  with  water,  and  that  a  sufficient  and 
constant  supply  of  pure  and  wholesome  water  would  be  of  great 
advantage  to  the  inhabitants,  and  that  it  was  ascertained  that 
such  a  supply  could  be  obtained,  and  that  several  persons  were 
willing,  at  their  own  expense,  to  make  and  maintain  the  necessary 
works  for  affording  such  supply;  and  by  sect.  1  it  is  enacted 
that  a  company  should  be  established  for  that  purpose,  and  by 
subsequent  sections  powers  were  given  to  the  persons  incorporated 
to  purchase  lands,  and  also  the  Many  Wells  Springs, 

It  was  stated  in  evidence  by  one  of  the  witnesses  that  the 
Many  Wells  Springs,  at  the  time  when  the  company  purchased 
them  and  set  up  its  works,  constituted  the  entire  supply  of  water 
for  the  town  of  Bradford,  Now,  sect.  49  of  the  Act  of  1854  is 
unquestionably,  amongst  other  things,  a  penal  section ;  for  powers 
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C.  A.      are  thereby  given  to  the  proposed  company  to  recover  penalties 
1894      not  exceeding  £5  per  diem  against  any  person  contravening 
CoEPOBATioN        enactments  of  that  section,  in  addition  to  any  damages  the 
OF  Bradford  company  might  sustain  by  reason  of  their  supply  of  water  being 
Pickles,    thereby  diminished ;  and  the  real  point  in  this  case  is  whether, 
A.  L.  Smith,  L.J.  whcu  a  pcrsou  is  doing  what  at  common  law  he  is  entitled  to  do 
upon  his  own  land,  he  is  or  is  not  acting  in  contravention  of  the 
section ;  for  I  apprehend,  although  a  penalty  is  given,  that  would 
not  of  itself  be  an  answer  to  an  application  for  an  injunction  to 
restrain  him  from  acting  contrary  to  the  section.    There  are  no 
provisions  in  the  Act  for  compensating  a  person  in  the  position 
of  the  Defendant  if  he  is,  as  Plaintiffs  now  argue,  to  be  deprived 
of  the  right  of  dealing  with  and  using  the  percolating  water  as 
he  desires,  and  which,  apart  from  the  section,  the  law  allows  him 
to  do. 

Before  I  come  to  the  section  there  appear  to  me  to  be  two 
considerations  worthy  of  notice.  On  the  one  hand,  the  object  of 
the  Legislature  was  to  procure  pure  water  for  Bradford ;  and  on 
the  other,  that  the  Act  has  not  provided  any  compensation  for 
the  rights  it  is  said  to  have  taken  away  from  the  Defendant. 
Bearing  this  in  mind,  what  does  this  section  enact  ?  In  the  first 
place,  the  section  does  not  forbid  a  person  diverting,  altering,  or 
appropriating  any  of  the  waters  supplying  or  flowing  from  the 
Many  Wells  Springs  in  any  manner  as  by  law  he  was  then  entitled 
to  do ;  but,  on  the  contrary,  this  is  expressly  permitted  by  the 
section.  This,  as  far  as  it  goes,  is  in  derogation  of  the  supply  of 
pure  water  to  Bradford,  If  the  section  had  stopped  here  there 
would  have  been  no  difficulty,  and  there  was  no  need  of  pro- 
viding compensation  to  any  one  ;  for  what  a  person  was  entitled 
by  law  to  do  as  to  diverting,  altering,  or  appropriating  water 
supplying  or  flowing  from  the  Many  Wells  Springs  before  the 
Act  passed  he  was  entitled  to  do  after.  But  the  section  goes 
further,  and  enacts  that  it  shall  not  be  lawful  for  any  person 
(other  than  the  company)  "  to  sink  any  well  or  pit,  or  do  any  act, 
matter,  or  thing  whereby  the  waters  of  the  said  springs  might 
be  drained  off  or  diminished  in  quantity."  It  is  said  that  the 
reservation  in  favour  of  the  right  to  water  of  individuals  existing 
by  law  when  the  Act  was  passed,  though  reserved  to  persons 
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mentioned  in  the  first  limb  of  this  section,  is  not  reserved  in  the  C.  A. 
second  limb,  and  that  the  second  limb  contains  an  absolute  pro-  1894 
hibition  from  doing  any  act,  matter,  or  thing  whereby  the  waters  Corporation 
*of  the  springs  might  be  drawn  off  or  diminished  in  quantity.  ^^^^^^o^^i^ 
I  agree  that  upon  first  reading  this  badly  drafted  section  it  Pickles. 
would  appear  to  be  so;  but  upon  consideration  I  cannot  so  read  a. l. smith. l.j. 
it.  I  cannot  see  that  the  language  of  the  section  is  such  as  to 
compel  me  to  hold — enacting  as  it  undoubtedly  does  that  a  person 
is  entitled  after  the  Act  was  passed  to  divert,  alter,  or  appropriate 
any  of  the  waters  supplying  or  flowing  from  the  Many  Wells 
Springs  as  the  law  then  entitled  him  to  do,  no  matter  to  what 
extent,  without  being  liable  to  a  penalty — that  the  same  section 
also  enacts  that  he  is  not  entitled  after  the  Act  was  passed  to  do 
any  act,  matter,  or  thing  such  as  sinking  any  well  or  pit  whereby 
the  waters  of  the  springs  might  be  drawn  off  or  diminished  in 
quantity,  and  if  he  does  so  is  to  be  liable  to  a  penalty.  This 
reading  of  the  two  limbs  of  the  section  appears  to  me  to  be 
meaningless,  viz.,  that  a  person  after  the  passing  of  the  Act 
might  divert  the  waters  supplying  the  springs  to  any  extent  if  he 
was  then  entitled  by  law  to  do  so,  and  yet  at  the  same  time  he 
was  absolutely  forbidden  from  doing  any  act  whereby  the  waters 
of  the  springs  might  be  diminished  in  quantity.  In  my  opinion, 
the  true  meaning  of  the  section  is  not  this,  but  is  as  follows: — 
The  parenthesis  "  in  any  other  manner  than  by  law  they  may 
be  legally  entitled  "  is  to  be  read  after  the  words  other  than 
the  company,"  and  before  the  words  "to  divert."  This  will 
make  the  sentence  intelligible,  and  will  prohibit  a  person  doing 
what  the  law  then  did  not  permit  him  to  do,  whereby  the  com- 
pany's supply  of  water  is  diminished,  and  render  him  liable  to  a 
penalty  if  he  does  so,  and  will  also  allow  him  to  do  what  the  law 
then  permitted  without  being  liable  to  a  penalty ;  and  this  will 
account  for  the  fact  of  there  being  no  provision  as  to  compen- 
sation in  the  Act  to  meet  a  case  like  that  of  the  Defendant,  for 
upon  this  reading  none  is  required. 

Mr.  Justice  North  considered  that  this  made  nonsense  of  the 
section,  for  he  says  it  makes  the  section  enact  that  a  man  is  not 
to  do  certain  specified  things  except  so  far  as  he  may  lawfully 
do  them  ;  but  the  learned  judge  omitted,  I  think,  to  notice  what 
Vol.  I.  1895.  N  1 
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O.A.      I  take  to  be  the  paramount  object  of  the  section,  viz.,  the  impo- 
sition  of  a  penalty  in  favour  of  the  company  ;  and  why  is  it  non- 
CoEPOKATioN  sense  to  enact  that  if  a  man  does  certain  specified  things  which 
OP  Beadford  ^^^^        permit  he  shall  be  liable  to  a  penalty  ?  And 

Pickles,    ^j^at  is  more,  the  first  limb  of  the  section  undoubtedly  does 
A.  L.smitb.L.j.  enact  that  he  may  not  do  certain  specified  things  except  so  far 
as  by  law  he  may  be  legally  entitled.   For  these  reasons  I  think 
that  what  the  Defendant  has  been  doing  and  is  proposing  to  do 
is  not  in  breach  of  the  section. 

It  was  next  said  on  behalf  of  the  corporation  that,  suppose  this 
to  be  so,  yet,  at  common  law,  the  Defendant  was  not  entitled  to 
tap  and  appropriate  water  percolating  under  his  land  if  he  did 
so  with  the  malicious  intent  of  injuring  his  neighbour,  and  that 
the  finding  of  Mr.  Justice  North  amounted  to  such  a  malicious 
intent.  I  do  not  think  that  they  do ;  for  an  intent  by  one  to 
coerce  another  to  purchase  his  land  even  at  his  own  price  cannot, 
as  it  seems  to  me,  be  held  to  be  a  malicious  intent  to  injure  that 
other — it  is  in  reality  an  intent  to  benefit  himself.  But  even  if 
this  were  otherwise,  such  a  doctrine  has  no  place  in  the  common 
law  of  England,  The  observations  of  Mr.  Justice  Maule  in  Acton, 
Y,  Blundell  (1),  repeated  in  the  judgment  of  the  Court  (2),  were 
cited  in  support  of  the  proposition ;  but  it  appears  to  me  that  at 
any  rate,  as  far  as  this  Court  is  concerned,  the  passage  in  Lord 
Wensley dale's  judgment  in  Chasemore  v.  Bichards  (3)  is  decisive. 
He  says :  "  The  civil  law  deems  an  act,  otherwise  lawful  in  itself, 
illegal  if  done  with  a  malicious  intent  of  injuring  a  neighbour, 
animo  vicino  nocendi.  The  same  principle  is  adopted  in  the 
law  of  Scotland,  where  an  otherwise  lawful  act  is  forbidden 
'if  done  in  semulationem  vicini* ;  but  this  principle  has  not 
found  a  place  in  our  law."  In  my  judgment,  by  the  common 
law  of  England  a  man  may  deal  with  his  own  in  any  way 
he  pleases  irrespective  of  what  his  motive  may  be  so  long  as 
he  transgresses  no  statute,  no  contract,  or  the  maxim  above 
referred  to. 

For  these  reasons  it  appears  to  me  that  what  the  Defendant  is 
doing  is  not  contrary  to  either  the  statute  or  the  common  law  of 

(1)  12  M.  &  W.  336.  (2)  12  M.  &  W.  353. 

(3)  7  H.  L.  0.  349,  388. 
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England^  and,  consequently,  the  Plaintiffs  are  not  entitled  to  C.A. 

an  injunction,  and  that  this  appeal  must  be  allowed  and  the  1894 

action  dismissed  with  costs  here  and  below.  Corporation 

OF  Bradford 

Solicitors  :  Gann  &  Son,  agents  for  W,  T.  McGowen,  Bradford  ;  pickles. 
Ulliihorne,  Currey,  &  VilUers,  agents  for  W,  &  G,  Burr  &  Co,, 
Keighley. 

M.  W. 
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CHITTY,J.   CLEVELAND  WATER  COMPANY  v.  KEDCAR  LOCAL 

BOARD. 

[1894   C.  3116.] 

Local  Government — Water  Supply — Waterworks  Company — Local  Authority 
— Restriction  on  Construction  of  "  Waterworks  " — Notice — PuUic  Health 
Act,  1875  (38  &  39  Vict,  c.  55),  ss.  4,  51,  52,  55. 

Sect.  51  of  the  Public  Health  Act,  1875,  authorizing  a  local  authority  to 
supply  its  district  with  water,  must  be  read  in  connection  with  sect.  52,. 
with  the  result,  that  the  prohibition  contained  in  the  latter  section  is  not 
absolute  but  one  of  degree,  which  is  not  intended  to  apply  to  a  case  where- 
the  local  authority  already  has  substantial  waterworks,  so  as  to  prevent 
it  from  adding  to  or  improving  them. 

The  provision  in  sect.  52,  requiring  notice  to  be  given  by  the  local 
authority  before  commencing  to  "  construct  waterworks  "  within  the  limits 
of  supply  of  any  water  company,  applies  only  to  "  new  waterworks,"  and 
does  not  apply  to  additions  or  improvements  in  existing  waterworks. 

Motion. 

The  question  raised  by  this  application  turned  on  the  con- 
struction of  sect.  52  of  the  PuUic  Health  Act,  1875  (38  &  39- 
Vict.  c.  55),  which  lays  dovm  the  conditions  and  restrictions 
under  which  a  local  authority  may  supply  their  own  district  with 
water,  when  there  is  in  the  same  district  a  waterworks  company 
"able  and  willing"  to  supply  water,  proper  and  sufficient  for  all 
reasonable  purposes.  There  was  no  dispute  as  to  the  facts,  which 
were  shortly  as  follows : — 

In  the  year  1856  the  predecessors  of  the  Defendant  board  had 
constructed  waterworks  for  supplyiug  Bedcar  with  water  under 
the  provisions  of  the  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63), 
s.  75,  which  were  substantially  the  same  as  those  contained  in 
the  Public  Health  Act,  1875,  ss.  51, 52,  and  for  this  purpose  had 
obtained  leases  of  the  necessary  land  and  water  supply  from  Lord 
Zetland,  a  neighbouring  landowner,  and  had  borrowed  money 
under  their  statutory  powers  for  the  purposes  of  these  works. 

In  the  year  1883  the  Defendant  board  enlarged  their  works  by 
constructing  a  reservoir  capable  of  containing  450,000  gallons, 
and  by  laying  down  further  pipes  for  the  supply  of  water  to 
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their  district.    They  made  further  additions  again  in  the  year  CHITTY 

1886.  1894 

In  1869  the  Plaintiff  company  was  incorporated  under  a  Cleveland 
special  Act,  by  which  they  obtained  powers  for  supplying  water  c^pTny 
to  a  large  area,  which  included  Redcar ;  but  they  had  not  up  to  j^^^'^^jj 
the  present  time  supplied  Bedcar  with  water,  though  they  were  Local  Board 
now  in  a  position  to  do  so,  as  their  pipes  passed  through  Bedcar 
on  their  way  to  supply  a  neighbouring  town. 

The  Defendant  board  now  proposed  to  construct  an  additional 
reservoir,  to  be  connected  with  the  existing  system,  capable  of 
containing  6,000,000  gallons,  for  which  purpose  they  were  going 
to  acquire  additional  land  from  Lord  Zetland  and  a  fresh 
source  of  water  supply.  The  population  of  Bedcar  was  stated 
to  have  increased  from  about  1200  in  1856  to  2800  at  the  present 
time,  and  the  rateable  value  from  £3500  to  £13,000.  The 
proposed  addition  was  considered  desirable,  partly  in  conse- 
quence of  the  drought  that  occurred  during  the  year  1893,  partly 
for  the  storage  of  the  water,  and  partly  to  meet  the  increased 
requirements  of  the  place. 

The  Plaintiff  company  commenced  the  present  action,  and  now 
moved  for  an  interim  injunction,  to  restrain  the  Defendant  board 
from  commencing  or  proceeding  to  construct  waterworks  in  the 
district  of  Bedcar,  or  elsewhere  within  the  limits  of  supply  of  the 
Plaintiff  company,  unless  and  until  they  should  first  have  given 
written  notice  to  the  Plaintiff  company,  stating  the  purposes  for, 
and  the  extent  to,  which  water  was  required  by  them  as  the 
local  authority,  pursuant  to  sect.  52  of  the  Public  Health  Act, 
1875,  the  Plaintiff  company  being  able  and  willing  to  supply 
water  in  that  district  sufficient  for  all  reasonable  purposes,  and 
unless  and  until  the  settlement  by  arbitration  under  that  Act  of 
any  differences  between  the  parties  as  to  the  supply  of  water 
within  the  said  district. 

WhiteJiorne^  Q.C.,  and  Michlem,  for  the  motion  : — 

By  our  special  Act  the  Plaintiff  company  is  to  have  the 
practical  monopoly  of  supplying  with  water,  the  area  comprised 
in  the  Act ;  the  policy  of  sect.  52  of  the  Public  Health  Act,  1875, 
was  to  protect  this  monopoly :  Bichmond  Waterworks  Compant/ 


170 


CHANOEKY  DIVISION. 


[1895] 


OHITTY,  J.  V.  Vestry  of  Biehmond  (Surrey)  (1).    It  is  not  denied  that  we  are 
1894      "  able  and  willing  to  supply  "  sufficient  water  for  all  reasonable 
Cle^and  purposes. 

cTmpaot  term  "  waterworks  "  is  defined  by  sect.  4  as  including 

V.  "  springs  "  and  "  reservoirs,"  and  "  lands  and  buildings  "  for  the 
Local  Board,  supply  of  water;  the  Defendants  are  proposing  to  acquire  a 
fresh  spring  for  their  supply  and  more  land,  and  are  going  to 
make  an  entirely  new  reservoir;  they  are,  therefore,  "com- 
mencing to  construct  waterworks"  within  our  limits  of  supply, 
and  they  must  not  do  this  without  giving  us  notice,  and  other- 
wise complying  with  the  provisions  of  this  section.  Further,  as 
we  are  "  able  and  willing  to  supply  water "  sufficient  for  all 
reasonable  purposes,  the  Defendant  board  are  forbidden,  by  the 
express  terms  of  the  section,  from  carrying  out  their  proposals. 
To  make  a  new  reservoir  is  to  "  construct "  new  "  waterworks  "  ; 
that  it  is  an  addition  to  an  existing  system  makes  no  difference. 
These  words  must  not  be  confined  to  "before  commencing  to 
construct  for  the  first  time,"  but  before  commencing  to  construct 
the  particular  waterworks  which,  though  an  addition,  will  be 
new  waterworks.  This  is  not  a  slight  enlargement  of  existing 
works  or  repairs,  which  might  be  permissible ;  the  proposed 
works  are  in  excess  of  the  existing  works.  That  the  Plaintiff 
company  has  a  right  to  apply  for  an  injunction  by  virtue  of 
sect.  52  is  plain  from  Newhaven  and  Seaford  Water  Company  v. 
Netvhaven  Local  Board  (2). 

Byrne,  Q.C.,  and  A,  T,  Lawrence,  for  the  Defendant  board : — 

A  reasonable  interpretation  must  be  put  upon  these  restric- 
tions, otherwise  a  local  board  could  not  even  repair  its  existing 
works.  "  Waterworks  "  in  sect.  52  must  be  read  in  connection 
with  the  context ;  the  works  proposed  are  only  an  addition  to,  or 
an  extension  of,  existing  waterworks.  We  are  not  setting  up  a 
rival  undertaking  as  was  mentioned  in  West  Surrey  Water  Com- 
pany  v.  Guardians  of  Chertsey  Union  (3).  By  sect.  55  we  are 
bound  to  keep  up  a  supply  of  pure  water,  and  to  do  this  we  are 
advised  we  must  enlarge  our  existing  works ;  the  Legislature 

(1)  3  Ch.  D.  82.  (2)  Tlie  Times,  January  21st,  1882. 

(3)  Since  reported  [1894]  3  Ch.  513. 
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cannot  have  been  so  unreasonable  as  the  Plaintiffs  try  to  make  CHITTY,  j, 
out.  The  Act  of  1875,  sects.  51  and  52,  was  primarily  an  enabling  1894 
Act,  authorizing  local  authorities  to  supply  water ;  and  the  Cleveland 
proviso  at  the  end  was  only  to  protect  vested  interests,  and  to  qq^^^y 
prevent  a  local  authority  starting  waterworks,  within  the  limits     ^  ^• 
of  supply  of  a  waterworks  company,  in  competition  with  that  Local  Board, 
company.    Everything  that  has  been  done  since  1856  has  been 
done  under  statutory  authority,  and  it  is  unreasonable  to  suppose 
that  we  may  not  repair,  maintain,  or  enlarge  our  existing  system 
in  accordance  with  modern  ideas  and  necessities. 


Whitehorne,  in  reply. 


Chitty,  J.  (after  stating  the  facts,  and  observing  that  all  the 
acts  of  the  Defendant  board  appeared  to  him  to  have  been 
within  the  authority  of  the  Puhlic  Health  Acts,  1848  and  1875, 
continued) : — 

The  Plaintiff  company  say  that  the  Defendant  board  are  not 
iustilSed  in  their  proposal  to  construct  these  new  waterworks, 
until  they  have  given  the  notice  required  by  the  52nd  section 
and  otherwise  complied  with  its  terms.  The  52nd  section  must 
be  read  in  connection  with  the  51st ;  and  I  think  I  am  justified 
in  saying  that  the  object  of  the  52nd  section  was  at  least  to 
afford  protection  to  a  waterworks  company,  such  as  the  Plaintiffs 
are.  It  may  be  also  that  Vice-Chancellor  Hall  was  right  in 
saying,  as  he  did  in  Newhaven  and  Seaford  Water  Company  v. 
Newhaven  Local  Board  (1),  that  the  section  was  for  the  benefit  of 
the  ratepayers ;  but  in  the  same  case  he  held — and  I  have  not 
the  slightest  hesitation  in  following  his  authority  on  this  point 
— that  a  waterworks  company,  such  as  the  Plaintiffs  are,  are 
entitled  to  sue  on  the  52nd  section. 

In  the  opening  of  the  case  the  popular  expression  "  monopoly  " 
was  used  with  reference  to  the  Plaintiff  company,  and  it  was 
said  that  they  had  the  statutory  monopoly  of  supplying  water 
in  this  district.  The  term  "  monopoly  "  may  pass  in  ordinary 
language.  The  true  view  of  the  matter  however  is  this:  Par- 
liament has  constituted  the  Plaintiff  company  for  the  purpose 
(1)  The  Times,  January  21st,  1882. 
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CHITTY,  J.  of  enabliDg  them  to  supply  with  water  the  large  district  which 

1894  is  covered  by  their  Act  of  Parliament.    There  is  no  monopoly 

Cleveland  in  terms  conferred  upon  the  Plaintiff  company — that  is  to  say, 
COMPANY  is  n^  section  denying  the  right  of  any  other  person  or 

^-        company  to  supply  water  within  the  same  district.    But  the 

Kedcar  ^    J  fl'  J 

Local  Board,  term  "  practical  monopoly  very  fairly  represents  the  position 
of  the  Plaintiffs,  because  no  person  or  company  can  practically 
carry  on  the  business  of  supplying  water  on  a  large  scale  to  any 
district  without  the  authority  of  Parliament.  It  will  suffice  to 
mention  one  point  alone  on  this  head,  namely,  the  breaking  up 
of  the  streets  for  the  purpose  of  laying  down  pipes.  In  another 
sense,  too,  a  water  company  may  be  said .  practically  to  have  a 
monopoly,  because,  according  to  the  usual  practice  of  Parliament, 
when  there  is  an  existing  company  performing  its  statutory 
obligations  and  competent  to  deliver  within  the  limit  of  supply 
sufficient  water,  it  is  not  the  practice  of  Parliament  to  incorporate 
another  company  to  supply  water  within  the  same  district. 

Now,  I  have  explained  my  view  of  this  term  "  monopoly  " 
because  it  was  made  use  of  as  a  ground  of  claim  on  the  part  of 
the  Plaintiffs.  It  is  plain  in  this  case,  that  the  Plaintiffs  had 
not  a  monopoly  for  the  supply  of  water  in  Bedcar,  because  it 
is  plain  that  the  Defendant  local  board  also  had  a  right  of 
supply.  The  Plaintiff  company  are  asking  for  an  injunction  to 
restrain  the  Defendant  board  from  proceeding  with  their  proposed 
works.  If  the  works  are  executed,  and  if  there  is  no  injunction 
granted,  the  Plaintiff  company  will  still  be  at  liberty  to  supply 
water  in  Bedcar  to  all  the  persons  willing  to  take  water  from 
them.  I  make  this  observation  because  I  was  asked  the  question 
during  the  argument,  what  was  the  use  of  the  Plaintiff  com- 
pany's Act  of  1869  unless  they  had  this  monopoly  to  protect 
them  ?  I  answer  by  saying  the  Act  stands,  and  the  Plaintiff 
company  will  be  justified  in  supplying  the  water  to  any  person 
who  will  be  willing  to  take  it.  There  is  no  question  between 
the  parties  on  the  motion  that  the  Plaintiff  company  is  at  the 
present  time  ready  and  willing  to  supply  water  according  to  the 
52nd  section. 

Now  I  come  to  deal  a  little  more  closely  with  the  question  of 
construction.    I  have  said  that  the  two  sections  ought  to  be 
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read  together.    The  51st  section  authorizes  the  local  authority  CHITTY,  J. 

to  provide  their  district  "with  a  supply  of  water  proper  and  1894 

sufficient  for  public  and  private  purposes."    There  are  similar  Cleveland 

words  in  the  75th  section  of  the  Act  of  1848,  and,  consequently, 

it  follows  that  the  Defendant  board,  having  all  the  rights  of  -^^l'^^^^ 

their  predecessors,  have  exercised  the  power  that  is  here  conferred  Local  Board. 

upon  the  local  authority,  and  they  are  now  in  a  position  to  say, 

as  they  do  say,  that  they  have  Parliamentary  authority  for  the 

supply  of  water  proper  and  sufficient  for  the  public  and  private 

purposes  of  Bedear.    The  rest  of  the  section  is  not  very  material 

for  the  present  case. 

Then  comes  this  52nd  section,  on  the  introductory  words  of 
which  the  argument  has  mainly  turned  :  Before  commencing 
to  construct  waterworks  within  the  limits  of  supply  of  any 
water  company  empowered  by  Act  of  Parliament  — I  will  omit 
the  intermediate  words — "  the  local  authority  shall  give  written 
notice  to  every  water  company  within  whose  limits  of  supply  the 
local  authority  are  desirous  of  supplying  water" — important 
words  in  my  opinion — "  stating  the  purpose  for  which  and  (as  far 
as  may  be  practicable)  the  extent  to  which  water  is  required  by 
the  local  authority."  Then,  in  supplement  of  that,  comes  the 
enactment,  "It  shall  not  be  lawful  for  the  local  authority  to 
construct  any  waterworks  within  such  limits  if  and  so  long  as  any 
such  company  are  able  and  willing  to  supply  water  proper  and 
sufficient  for  all  reasonable  purposes  for  which  it  is  required  by 
the  local  authority." 

Now,  I  have  listened  to  much  argument  on  the  meaning  of  the 
term  "  waterworks  "  in  the  52nd  section.  I  think  I  do  not  mis- 
represent the  Plaintiffs'  counsel  in  any  way  when  I  say  it  was 
admitted  that  the  whole  of  those  words  in  the  4th  section,  which 
that  section  enacts  shall  be  included  in  the  term  "  waterworks," 
are  not  introduced  into  the  52nd  section.  It  is  not  necessary 
that  I  should  point  out  that  the  definition  clause  contains  the 
usual  limitation  that  the  words  are  to  have  the  meanings  assigned 
to  them  "if  not  inconsistent  with  the  context."  Many  cases 
were  put  during  the  argument  by  way  of  illustration.  In  my 
opinion,  this  at  least  must  be  accepted  as  the  true  meaning  of 
the  Legislature.    If  there  were  existing  waterworks  owned  by 
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CHITTY,  J.  the  local  authority,  the  mere  repair  of  those  water  ^vorks  would 

1894  not  be  within  the  meaning  of  the  52n(i  section.    Then  starting 

Cleveland  from  that  point,  I  heard  many  suggestions,  and  it  was  admitted 
Company  slight  enlargement  of  the  existing  waterworks  would 

^  ^'  not  be  within  the  section :  if,  for  instance,  to  their  existinsr 

Bedcab  ^  '  7  to 

Local  Board,  reservoir  there  were  added  some  dozen  square  yards  of  additional 
work.  That  admission,  I  think,  is  perfectly  correct,  and  I  accept 
that  as  being  within  the  true  construction.  It  comes  to  this, 
therefore,  that  the  prohibition  in  the  52nd  section  is  not  absolute, 
but  one  of  degree;  and  then  there  comes  the  usual  difficult 
question,  at  what  particular  point  the  Court,  which  has  to  declare 
the  meaning  of  the  Act  of  Parliament,  shall  make  its  stand.  It 
was  pointed  out  for  the  Plaintiffs  that  the  new  works  were  greatly 
in  excess  of  the  existing  works,  and,  that  being  so,  it  was  said 
that  this  was  a  construction  of  waterworks  within  the  meaning  of 
the  section.  Now,  in  my  opinion,  that  section  was  not  intended 
to  apply  to  the  case  where  the  local  authority  had  already, 
previously  to  the  passing  of  the  special  Act  incorporating  a 
company  such  as  the  Plaintiffs',  substantial  waterworks  in  exist- 
ence, and  I  say  substantial  waterworks  because  I  bear  in  mind 
that  the  4th  section  includes  in  the  meaning  of  the  term  "  water- 
works "  a  pump,  and  I  mention  that  for  the  purpose  of  shewing 
in  what  sense  I  used  the  term  "  substantial  waterworks."  In  this 
case  the  Defendants  had  waterworks  in  the  proper  sense  of  the 
term  in  operation  and  existing  at  the  time  when  the  Plaintiff 
company  was  incorporated,  and  those  waterworks  have  hitherto 
been  accepted  as,  and  have  been  in  fact,  sufficient  for  the  require- 
ments of  the  district  of  Bedear,  There  may,  in  course  of  time, 
be  many  things  that  occasion  or  justify  alterations  and  additions 
to  existing  works.  The  illustration  given — and  it  was  a  proper 
one — was,  with  reference  to  the  filtration  of  water  and  the  larger 
area  that  may  be  required.  It  seems  to  me  it  would  be  unreason- 
able to  hold  that  Parliament  meant  by  this  52nd  section  to  say 
that  a  local  board,  which  had  already  constructed,  and  had  in 
operation,  waterworks,  could  not  improve  those  works.  From 
this  it  seems  to  me  to  follow,  that  Parliament  mast  have  intended 
that  they  should  be  able  to  enlarge  the  waterworks  already 
existing.    I  think  in  effect,  if  this  be  necessary  for  the  purpose 
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of  my  judgment — and  probably  it  is — that  I  ought  to  hold  that  CHITTY,  J. 
the  words  "  before  commencing  to  construct  waterworks  "  refer  to  1894 
new  waterworks  in  the  fair  and  reasonable  sense  of  the  term,  and  Cleveland 
that  those  words  do  not  apply  to  the  improvement  of,  or  additions  o^j^pany 
to,  existing  waterworks,  and  I  cannot  see  how  I  can  safely  stop  ^• 

1  •  r>         1  1  EeDCAR 

at  any  particular  point  as  to  the  degree  of  enlargement  or  the  Local  Board. 
degree  of  improvement.  I  have  pointed  out  that  under  the  75th 
section  of  the  Act  of  1848,  which  corresponds  with  the  51st  section 
of  the  Act  of  1875,  the  Defendant  local  board  have  authority  to 
supply  the  district  with  water  proper  and  sufficient  for  public 
and  private  purposes,  and  when  they  have  that  authority  it 
appears  to  me  that  the  55th  section  is  of  importance,  and  that 
the  55th  section  binds  them  to  provide  and  keep,  in  any  water- 
works constructed  by  them,  a  supply  of  pure  and  wholesome 
water.  On  the  whole,  it  seems  to  me  that  the  true  reading  of 
sects.  51  and  52  is  such,  that  the  Defendant  local  board  is  not 
under  the  obligation  contended  for  by  the  Plaintiffs  of  giving 
them  any  notice  before  they  proceed  to  execute  the  works  which 
are  contemplated.    For  these  reasons  I  must  refuse  the  motion. 

[This  application  was  subsequently  by  consent  treated  as  the 
hearing  of  the  action,  which  was  set  down,  and  dismissed  with 
costs.] 

Solicitors :  nowe  &  Bake,  agents  for  Lucas,  Hutchinson,  &  Meeh, 
Darlington  ;  Warmer  &  Kinch,  agents  for  A.  H.  Sill,  Be  dear. 

W.  C.  D. 
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CHITTY,  J.   SANGUINETTI  v,  STUCKEY'S  BANKING  COMPANY. 

[1888    S.  232.] 

^oi\13,  14.   Banhru;picy — Priority — Voluntary  Settlement — Void  "as  against  the  Trustee" 
— Extent  of  Avoidance — Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  47. 

The  fact  that  a  voluntary  settlement  has  been  set  aside  under  sect.  47 
of  the  Bankruptcy  Act,  1883,  as  "  void  as  against  the  trustee  "  in  bank- 
ruptcy, does  not  entitle  him  to  stand  in  the  place  of  the  beneficiaries 
under  the  avoided  settlement,  or  give  him,  on  behalf  of  the  unsecured 
creditors,  any  priority  over  mortgagees  and  incumbrancers  subsequent  to 
the  settlement. 

Semble,  the  effect  of  such  an  order  is  to  accelerate  subsequent  incum- 
brancers generally. 

Action. 

This  was  a  foreclosure  action,  to  enforce  the  Plaintiffs 
equitable  charge,  on  the  life  interest  of  one  (7.  A.  Messiter,  in 
certain  real  estates,  in  the  county  of  Somerset,  but  the  only 
question  argued  and  decided  which  calls  for  a  detailed  report 
was,  as  to  the  effect  of  an  order,  under  sect.  47  of  the  Bankruptcy 
Act,  1883,  setting  aside  a  voluntary  settlement;  the  trustee  in 
the  bankruptcy  contending,  that  the  settlement  was  void  as 
against  him  only,  and  not  generally,  and  consequently,  that  he 
was  entitled  to  the  money  comprised  in  the  settlement  for  the 
benefit  of  the  unsecured  creditors,  in  priority  to  the  Plaintiff's 
incumbrancers. 

The  material  facts  were  shortly  as  follows  : — 

In  1876,  C.  A,  Messiter,  being  then  tenant  for  life  of  the  said 
real  estates,  executed  a  post-nuptial  settlement,  whereby  his  life 
interest  was  charged  with  an  annuity  of  £500  in  favour  of  his 
wife  and  children. 

On  the  12th  of  March,  1883,  C.  A.  Messiter  executed  another 
settlement,  whereby  an  additional  annuity  of  £800  was  charged 
on  the  said  real  estates  in  favour  of  his  wife  and  children. 

On  the  22nd  of  March,  1883,  (7.  A.  Messiter  gave  the  Plaintiff 
a  charge  in  writing  on  his  life  interest  in  the  said  real  estates, 
and  undertook  when  called  upon  to  execute  a  legal  mortgage. 

On  the  23rd  of  February,  1885,  C.  A.  Messiter  was  adjudicated 
bankrupt,  and  one  T,  J.  Denman  was  appointed  trustee. 


1  Ch. 


CHANCERY  DIVISION. 


On  the  27th  of  June,  1888,  an  order  was  made  in  the  bank-  CHITTY 
ruptcy  proceedings,  on  the  application  of  the  trustee,  at  the  1894 
instance  of,  and  under  an  indemnity  from,  the  Plaintiff,  with  the  sanguinett 
consent  of  the  parties  beneficially  interested  under  the  said  s^xjckey 
settlements,  and  by  way  of  compromise,  declaring  that  the  settle-  ^j^^p^^j^^ 

ment  of  1876  was  a  valid  settlement,  and  that  the  settlement  of   

the  12th  of  March,  1883  was  "  void  as  against  the  trustee,"  as  a 
voluntary  settlement. 

There  was  a  considerable  sum  of  money  now  in  Court,  repre- 
senting accumulations  of  the  £800  annuity,  which  had  been  paid 
in  to  the  credit  of  this  action  without  prejudice  to  the  right  of 
the  trustee  in  bankruptcy,  who  was  also  one  of  the  Defendants, 
to  raise  the  question  whether  the  avoidance  of  the  settlement  of 
the  12th  of  March,  1883,  enured  for  the  benefit  of  the  un- 
secured creditors,  or  for  the  benefit  of  the  Plaintiff  and  the 
other  secured  creditors  only ;  and  the  Defendant,  the  trustee  in 
bankruptcy  by  a  counter-claim,  asked  for  a  declaration  that  he 
was  entitled  to  the  accumulations  of  this  £800  annuity,  and  for 
payment  of  the  same  out  of  the  funds  in  Court. 

Levettf  Q.C.,  and  George  Henderson^  for  the  Plaintiff : — 

There  is  nothing  in  sect.  47  of  the  Banhruptci/  Act,  1883,  or 
any  of  the  other  sections,  which  entitles  the  trustee  to  stand  in 
the  place  of  the  beneficiaries  under  the  avoided  settlement,  or 
which  gives  him  any  priority,  on  behalf  of  the  unsecured 
creditors,  over  the  secured  creditors,  and  incumbrancers  subse- 
quent to  the  settlement.  The  principle  laid  down  by  Ex  parte 
Payne  (1),  and  Ex  parte  Blaiherg  (2),  which  are  analogous  cases 
under  the  Bills  of  Sale  Acts,  applies  to  this  case.  The  Defendant 
Denman  is  endeavouring  to  set  up  as  against  the  Plaintiff,  and 
the  other  puisne  incumbrancers,  a  settlement  which  he  himself 
has  set  aside.  There  is  no  ground  for  saying  that  the  Defendant 
JDenman  has  any  priority  over  the  Plaintiff,  and  he  is  not  entitled 
to  any  such  declaration  as  he  asks  by  his  counter-claim. 

Kenyon  Parker,  and  J.  W.  Baines,  for  subsequent  incum- 
brancers, Defendants,  adopted  this  argument. 

(1)  11  Ch.  D.  539.  (2)  23  Ch.  D.  254. 
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CHITTY,  J.     Farwell,  Q.C.,  and  Fosseft  Loch,  for  the  Defendant  Denman : — 
]^         The  settlement  is  void  "  as  against  the  trustee,"  not  void 

Sanguinetti  generally.  Under  the  old  Bankruptcij  Act  of  1  James  I.  c.  15, 
Stuckey's  s.  5,  after  an  instrument  had  been  declared  void  as  against  the 
Comply,   assignees  in  bankruptcy,  a  transfer  and  conveyance  was  directed 

  in  Walker  v.  Burrows  (1).    A  conveyance  is  not  necessary  now, 

but  the  property  vests  in  the  trustee  all  the  same  ;  he  stands  in 
the  place  of  the  beneficiaries  under  the  settlement,  and  gets 
priority  over  the  mortgagees,  who  took  their  security  subject 
to  this  settlement.  The  trustee  is  trustee  for  the  unsecured 
creditors  only,  and  it  is  for  their  benefit  that  the  settlement  is 
set  aside  as  against  him :  we  claim  to  take  this  £800  annuity  in 
the  same  way  as  if  the  security  for  it,  Le.,  the  settlement,  had 
been  given  up  :  Crachnall  v.  Janson  (2). 

A  voluntary  settlement  by  a  bankrupt,  though  void  as  against 
his  creditors,  subsists  for  all  other  purposes  :  Ex  jparte  Bell  (3)  ; 
and  in  the  notes  on  sect.  47  in  Lee  and  Wace  on  Bankruptcy  (4), 
it  is  stated  that  this  section  appears  to  make  a  settlement 
coming  within  its  terms,  void  as  against  the  trustee  only,  and  to 
leave  it  subsisting  for  other  purposes.  If  the  Plaintiff's  con- 
tention is  correct  then  no  effect  whatever  is  given  to  the  words 
"  as  against "  the  trustee :  We  say  "  as  against "  the  trustee 
must  have  meant,  void  only  to  the  extent  necessary  to  enable  the 
trustee,  on  behalf  of  the  unsecured  creditors,  to  take  the  settled 
funds :  Ex  jparte  Blaiherg  (5).  The  case  of  Ex  parte  Payne  (6) 
is  on  another  Act,  and  has  no  bearing  on  the  present  case.  On 
these  grounds  the  trustee  is  entitled  to  the  declaration  asked  for 
by  his  counter-claim. 

Levett,  in  reply. 

Chitty,  J.  (after  stating  the  facts,  and  the  way  in  which  the 
question  for  decision  had  been  raised  in  the  pleadings,  con- 
tinued) : — 

The  point  that  I  have  to  consider  is,  the  effect  of  the  bank- 
ruptcy order  of  the  27th  of  June,  1888.    The  parties  are  agreed 

(1)  1  Atk.  93.  (4)  3rd  Ed.  p.  418. 

(2)  6  Ch.  D.  735.  (5)  23  Ch.  D.  254,  258. 

(3)  1  G.  &  J.  282.  (6)  11  Ch.  D.  539. 
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as  to  the  circumstances  under  which  that  order  was  obtained.  CHITTY 
The  application  for  the  order  appears  to  have  been  made  by  the  1894 
trustee,  on  an  indemnity  given  to  him  by  the  present  Plaintiff,  Sanguinetti 
and  the  present  Plaintiff  being,  as  he  claims  to  be,  a  secured  stuceey's 
creditor,  and  standing  outside  the  bankruptcy  proceedings  in  q^^^I^ 

virtue  of  his  security,  was  not  a  party  to  the  order,  and  is  not   

affected  by  it.  So  far  as  he  is  concerned,  the  order  was  res  inter 
alios  acta.  But  it  is  admitted  on  both  sides,  that  the  order  was 
obtained  for  his  benefit,  subject  to  the  question  of  whether  the 
order  would  enure  to  his  benefit  or  not.  The  Plaintiff  seems  to 
have  considered  that  by  obtaining  this  order  there  would  be  some 
benefit  conferred  upon  him.  Whether  that  is  so  or  not  does  not 
depend  upon  what  he  may  have  thought  of  the  matter.  The 
parties  served  with  notice  of  the  application  were  apparently 
the  persons  beneficially  interested  under  the  settlements,  namely, 
the  trustee,  the  bankrupt's  wife,  and  the  bankrupt's  children,  of 
whom  some  were  infants.  I  am  not  concerned  to  say  whether 
the  order  made  was  binding  upon  the  infants  or  not.  I  pass  that 
by,  not  considering  it  to  be  a  material  question  for  the  present 
purposes,  since  this  action  only  raises  the  question  between  the 
Plaintiff  on  the  one  hand  and  the  trustee  in  bankruptcy  on  the 
other.  Whether  there  were  guardians  appointed  for  the  infant 
children  or  not,  I  do  not  stay  to  inquire.  The  order  was  made 
by  consent,  and  it  was  a  compromise  order.  The  consent  is 
expressed  on  the  face  of  the  order ;  it  was  not  the  result  of  an 
adjudication  by  the  Bankruptcy  Court  between  the  parties  ;  but 
it  is  the  embodiment  in  a  declaration  of  the  Court  of  the  agree- 
ment which  had  been  come  to.  Now,  the  Defendant,  the  trustee 
in  bankruptcy,  says  that  the  settlement  is  declared  to  be  void  as 
against  him  only,  and  that  therefore  the  result  is,  that  it  is  not 
declared  void  as  against  the  Plaintiff  in  the  present  action,  and 
that  proposition  on  the  part  of  the  trustee  is  correct.  The  only 
person  who  gets,  on  the  face  of  the  order,  the  benefit  of  the  order 
is  the  trustee  in  bankruptcy.  The  order  appears  to  have  been 
made  in  virtue  of  the  47th  section  of  the  Banhru^ptcy  Act,  1883, 
the  provisions  of  which,  shortly  stated,  are  to  this  effect,  that  a 
settlement  of  property  not  in  consideration  of  marriage,  or  made 
in  favour  of  a  purchaser  or  incumbrancer  in  good  faith  and  for 
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CHITTY,  J.  valuable  consideration,  or  a  settlement  made  on  or  for  the  wife 
1894      or  children  of  the  settlor,  of  property  which  has  accrued  to  the 

Sanguinetti  settlor  after  the  marriage  in  right  of  the  wife  shall,  if  the  settlor 
Stucket's  becomes  bankrupt  within  two  years  after  the  date  of  the  settle- 
(SmpTny  ^®  ^^^^  against  the  trustee  in  bankruptcy ;  the  settlement 

  of  1883  fell,  according  to  the  agreement  of  the  parties  and  the 

declaration  founded  on  the  agreement,  within  that  portion  of  the 
section,  having  been  made  within  two  years  of  the  bankruptcy. 

It  has  been  argued  on  the  part  of  the  trustee  in  bankruptcy, 
that  he  is  a  trustee  for  the  unsecured  creditors,  and  that  pro- 
position again  I  think  is  correct.  The  mortgagee,  as  here, 
stands  outside  the  bankruptcy.  He  may  come  in  under  the 
bankruptcy,  subject  to  the  provisions  relating  to  mortgagees  who 
come  in,  and  I  accept  the  argument  for  the  Defendant  that  the 
trustee  in  bankruptcy  means  the  trustee  for  the  general  body  of 
unsecured  creditors,  and  that  this  avoiding  against  the  trustee 
does  not  avoid  in  favour  of  a  mortgagee  for  whom  the  trustee  in 
bankruptcy  is  not  a  trustee.  But  that  leaves  the  question  open 
with  regard  to  the  effect  of  this  order,  and  here  a  somewhat 
curious  point  seems  to  arise.  The  Defendant,  as  was  shewn  in 
the  argument  at  the  Bar,  is  claiming  the  benefit  of  the  order  as 
against  the  Plaintiff,  and  the  argument  is,  that  the  settlement, 
being  avoided  against  the  trustee,  is  avoided  for  the  benefit  of 
the  general  body  of  unsecured  creditors,  and  that  the  result  is, 
that  this  proceeding,  to  which  the  secured  creditors — namely,  the 
Plaintiff  and  the  other  puisne  incumbrancers  in  this  suit,  were 
not  parties,  has  been  to  vest  in  the  trustee  the  property  which 
purported  to  pass  by  the  settlement,  which  settlement,  at  the 
instance  of  the  trustee,  the  Court  of  Bankruptcy  has  declared  to 
be  void  as  against  him.  I  think  that  it  is  not  an  incorrect  state- 
ment of  the  line  of  defence  to  say  that  the  Defendant  Denman, 
in  the  result  of  the  argument,  is  endeavouring  to  set  up  as 
against  the  mortgagee  incumbrancers  (subject  to  whose  title 
being  a  hond  fide  one,  the  property  of  the  bankrupt  vested  in 
him),  a  settlement  which  |he  has  himself,  through  the  action 
of  the  Bankruptcy  Court,  and  the  consent  of  the  parties,  set 
aside — set  aside,  I  agree,  not  generally ;  but  set  aside  so  far  a& 
relates  to  him. 
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Now,  the  47th  section  of  the  Banhruptcy  Act,  1883,  does  not  CHITTY,  J. 

use  the  term  "  fraud."    No  doubt,  having  regard  to  the  course  1894 

of  legislation  on  this  subject,  the  Legislature  considered,  without  ;Sanguinetti 

mentioning  fraud  on  the  face  of  the  section,  that  the  settlements   gTucKEY  s 

referred  to,  with  the  exceptions  mentioned,  ousrht  not  to  stand  Banking 
1                   -11                  T-          -111  Company. 
as  against  the  trustee  m  bankruptcy.     It  is  noticeable  that   

settlements  made  in  good  faith  for  valuable  consideration  are 
excepted.  I  think  it  is  not  necessary  for  me  to  say  whether  the 
trustee  has  obtained  that  order  against  the  settlement,  on  the 
footing  that  the  settlement  was  fraudulent,  but  it  comes  some- 
what near  it ;  and  I  think  the  better  mode  of  expressing  myself 
is  to  say  that  it  has  been  avoided  under  this  section.  But  being 
avoided  under  that  section  against  the  trustee,  does  not  in  my 
opinion  enable  the  trustee  to  say  that  this  order,  coupled  with 
the  47th  section  and  the  other  sections  of  the  Act,  had  the 
effect  of  transferring  to  him  all  the  beneficial  interests  of  the 
parties  who  were  interested  in  the  settlement ;  that  is  to  say,  all 
the  beneficial  interest  to  the  extent  that  would  be  required  to 
answer  the  trustee's  claim  in  the  bankruptcy  for  the  unsecured 
creditors.  Whether  the  settlement  is  void  or  not  void  as  against 
the  incumbrancers,  is  a  question  left  untouched  by  the  47th  sec- 
tion, and,  having  regard  to  what  has  been  admitted  at  the  Bar,  I 
am  satisfied  that  the  persons  beneficially  interested — at  any  rate 
those  who  were  of  age — do  not  deny  the  position  taken  up  by 
the  mortgagee  that  the  settlement  cannot  be  set  up  as  against 
them.  The  parties  have  come  here  to  have  this  one  question 
decided,  and  this  only — whether  the  effect  of  that  order  is  to 
pass  the  property  in  the  settlement  to  the  trustee  in  bankruptcy. 
In  my  opinion  the  effect  of  that  order  is  not  such  as  is  contended 
for.  It  would  be  strange  that  that  section  should  have  the  effect 
of  vesting  the  property  comprised  in  the  settlement  in  the 
trustee,  as  against  persons  who  claim  to  be  incumbrancers  or 
mortgagees  outside  the  bankruptcy. 

In  my  opinion  the  principles  established  hj  Ex  parte  Payne  (1) 
and  Ex  parte  Blaiberg  (2),  cited  at  the  Bar,  apply  to  this  case,  and  I 
cannot  find  any  just  or  sufficient  ground  for  saying,  consistently 
with  the  course  of  authority  on  this  subject,  that  the  property 
(1)  11  Ch.  D.  539.  (2)  23  Ch.  D.  254. 

YoL.  I.  1895.  0  1 
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OHITTY,  J.  has  passed  to  the  trustee  in  bankruptcy,  that  is,  the  property 
1894      that  was  comprised  in  the  settlement.    I  am  strongly  impressed 
Sanguinetti  with  the  peculiar  position  taken  up  by  the  trustee  in  bankruptcy. 
Stuckey's  ^®  says  that  the  very  document  that  he  had  set  aside  as 

CompTny    ^^^^^^^  himself,  is  still  a  document  or  a  settlement  that  he  can 

  set  up  as  against  the  Plaintiff. 

The  result  is,  I  think  that  the  Defendant  Benman  has  not 
succeeded  in  establishing  any  priority,  and  I  therefore  decline 
to  make  any  such  declaration  as  is  asked  for  in  his  counter- 
claim. 

Solicitors:  Bichard  Furher ;  Bowcliffes,  Bawle  &  Co,,  agents 
for  J".  Trevor  Bavies,  Sherborne,  Borset ;  George  J,  Coldham. 

W.  C.  D. 


CHiTTY,j.  BELL  V.  EAEL  OF  DUDLEY. 

1894 


Nov.  8,  20. 


[1894    B.  4467.] 

Inclosure  Act — General  Rules  for  Construction  of  Inclosure  Acts — Sejxivafe 
Ownership  of  Surface  and  Minerals — Bight  to  work  Minerals — Bight  to 
Support — Damage  to  Surface  Owner — Bight  to  let  down  Surface — Burden 
of  Proof —  Clear  Words —  Compensation  Clause,  Presence  or  Absence  of. 

In  construing  Inclosure  Acts  each  Act  has  to  be  interpreted  according  to 

its  own  provisions. 

The  general  rules  for  the  construction  of  such  Acts  are  the  following : — 
Where  the  ownership  of  the  minerals  and  of  the  surface  is  severed,  the 

prima  facie  inference  is  that  the  owner  of  the  surface  shall  enjoy  the 

surface  allotted,  and  shall  have  the  common  right  of  support  for  his 

tenement. 

In  order  to  rebut  this  inference  the  burden  lies  on  the  owner  of  the 
minerals  to  shew  affirmatively  and  by  clear  words  that  he  has  the  right 
of  letting  down  the  surface.    But  express  words  are  not  required. 

The  presence  or  absence  of  a  compensation  clause  is  an  important 
element  in  the  construction  of  such  Acts.  The  prima  facie  inference  in 
favour  of  the  surface  owner  is  strengthened  by  the  absence  of  any  provision 
for  compensation,  though  the  presence  of  a  limited  compensation  clause  is 
not  of  itself  sufficient  to  rebut  the  inference. 

Motion. 

The  Plaintiff  was  the  owner  of  certain  premises  erected  on 
land  which  had  been  allotted  to  his  predecessors  in  title  under 
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the  Kingswinford  Inclosure  Act,  1784  (24  Geo.  3,  2nd  Session,  OHITTY,  j. 
<5.  xviii.).  1894 

By  this  Act  it  was,  amongst  other  things,  provided  that  an  Beli. 
allotment  of  one-sixteenth  of  the  whole,  and  such  further  part  as  -^^^^ 
the  Commissioners  determined,  should  be  made  to  the  lord  of  the  Dudley. 
manor  in  full  compensation  for  the  right  of  soil  and  right  of  free 
warren  in  and  over  the  wastes,  and  of  his  beneficial  enjoyment  in 
the  commonable  woods ;  and  after  providing  for  certain  special 
allotments  the  Act  directed  that  the  residue  of  the  lands  should 
be  allotted  to  the  commoners  in  full  satisfaction  of  their  com- 
monable rights. 

By  the  first  part  of  the  following  clause  it  was  provided  that 
nothing  in  the  Act  contained  should  prejudice  the  right  or 
interest  of  the  lord  of  the  manor  to  all  the  mines  of  coal  and 
other  minerals  specified,  and  all  other  mines  and  minerals  what- 
soever, except  as  therein  mentioned,  but  that  he  should  at  all 
times  thereafter  have,  hold,  enjoy,  raise,  get,  take,  and  carry 
away  all  such  mines  and  minerals  as  fully  and  effectually  to  all 
intents  and  purposes  as  he  might  have  had,  held,  and  enjoyed 
the  same  before  the  passing  of  the  Act. 

The  second  part  of  the  same  clause  conferred  on  the  lord  and 
his  successors  the  fullest  powers  for  working  the  mines  and 
minerals  reserved  to  him,  and  concluded  as  follows  :  "  Together 
with  full  and  free  liberty  power  and  authority  to  and  for  him 
and  them  to  do  any  other  reasonable  and  necessary  acts  and 
things  in  and  upon  the  same  lands  woods  and  grounds  for  the 
discovery  getting  working  converting  fetching  carrying  away 
selling  and  disposing  of  the  mines  and  minerals  in  such  manner 
as  he  or  they  shall  think  proper  and  expedient  without  any 
molestation  or  interruption  and  without  paying  or  making  any 
satisfaction  to  any  person  or  persons  whomsoever  for  the  same  or 
for  the  damage  to  be  done  thereby  he  and  they  doing  as  little 
damage  thereby  as  may  be." 

The  next  clause  commenced  with  the  following  recital :  "  And 
whereas  great  damage  may  be  done  to  some  of  the  said  allotments 
by  reason  of  searching  for  and  working  the  said  mines  and 
minerals,"  and  provided  that  by  means  of  contribution  the 
damage  caused  to  any  particular  allotment  by  the  working  of 

0  2  1 


184 


CHANCEKT  DIVISION. 


[1895j 


OHITTY,  J.  the  mines  or  the  exercise  of  any  of  the  powers  reserved  to  the 
1894      lord  should  be  borne  rateably  by  all  the  allottees,  including  the 
Bell      owner  for  the  time  being  of  the  allotment  damaged,  and  the 
Earl  of    allotment  specially  made  to  the  lord. 

Dudley.  The  Defendant,  who  was  the  present  lord  of  the  manor,  having 
commenced  to  work  the  mines  under  the  Plaintiff's  premises, 
with  the  probable  result  of  letting  down  the  surface  of  the  land 
on  which  they  stood,  the  Plaintiff  now  moved  to  restrain  the 
Defendant  from  working  the  mines  so  as  to  cause  a  subsidence. 

Levett,  Q.C.,  and  Asliton  Cross,  in  support  of  the  motion  : — 

If  by  the  operation  of  this  Act  the  owner  both  of  the  surface 
and  the  minerals  parts  with  the  surface,  reserving  to  himself  the 
minerals,  with  power  to  get  them  and  to  destroy  the  surface  in 
so  getting  them,  then  the  intention  of  the  Legislature  must  be 
expressed  in  language  as  to  which  there  can  be  no  reasonable 
question  or  doubt,  and  that  cannot  be  said  of  the  clauses  in 
this  Act  relating  to  damage  and  compensation  by  contribution. 
Although  the  term  "  great  damage  '*  is  used,  the  damage  "  there 
referred  to  cannot  be  held  to  include  damage  by  subsidence.  We 
rely  upon  the  decision  in  the  case  of  Bell  v.  Love  (1). 

Byrne  J  Q.C.,  and  W.  F.  Hamilton,  for  the  Defendant : — 

Before  the  Act  was  passed  both  the  surface  and  the  minerals 
were  in  the  lords  of  the  manor,  and  they  had  a  perfect  right  to 
let  down  the  surface  so  long  as  they  did  not  thereby  interfere 
with  the  rights  of  common.  After  the  passing  of  the  Act  the 
right  of  the  lords  to  the  working  of  the  mines  was  to  remain  as 
it  existed  before  the  Act ;  but  if  the  contention  of  the  Plain- 
tiff is  correct,  he  can  prevent  the  Defendant  from  working  the 
mines  at  all.  The  lord  has  the  right  to  work  the  mines,  though 
the  effect  of  it  may  be  to  let  down  the  surface.  Kegard  must  be 
had  to  the  language  of  the  Act ;  it  need  not  say  in  express 
terms  that  the  mineral  owner  may  let  down  the  surface :  express 
words  are  not  required  :  Buke  of  Buccleueh  v.  Wakefield  (2). 

If  the  words  are  otherwise  clear,  the  presence  or  absence  of  a 
compensation  clause  is  immaterial ;  it  is  only  where  they  are 

(])  10  Q,  B.  D.  547  ;  9  App.  Cas.  286.  (2)  Law  Kep.  4  H.  L.  377. 
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ambiguous  that  the  presence  or  absence  of  such  a  clause  becomes  CHITTY,  J. 

material.  1894 

This  case  is  almost  on  all-fours  with  that  of  Consett  Waterworks  bell 

Company  v.  Bitson  (1),  where  the  Court  of  Appeal  reversed  the  j,^^^ 

judgment  of  the  Court  below,  and  held  that  the  defendant  had  Dudley. 
the  right  to  work  the  mines  so  as  to  let  down  the  surface  of 
the  land. 

Levett,  in  reply  : — 

The  case  of  Duhe  of  Bucdeuch  v.  Wakefield  (2)  was  decided  on 
the  ground  that  the  provisions  of  the  Act  gave  full  and  com- 
plete compensation  to  the  surface  owner,  which  distinguishes 
that  from  the  present  case. 

1894.  Nov.  20.    Chitty,  J.  :— 

The  question  which  arises  on  this  motion  is  simply  one  of 
right,  depending  on  the  true  construction  of  the  Kingswinford 
Inclosure  Act  of  1784. 

The  Defendant  is  working  the  coal  mine  in  a  reasonable  and 
proper  manner.  It  is  not  contested  that  the  probable  result  of 
his  workings,  if  continued,  will  be  to  let  down  the  surface  of  the 
land  on  which  the  Plaintiff's  brewery  stands.  The  Plaintiff 
claims  the  absolute  right  of  support ;  the  Defendant  claims  the 
right  to  work  the  mine  in  a  proper  manner  without  regard  to 
the  effect  of  the  workings  upon  the  surface. 

Questions  of  this  kind,  turning  on  Inclosure  Acts,  have  often 
come  before  the  Courts  in  recent  years.  The  Acts  which  have 
thus  received  judicial  interpretation  have  not  been  drawn  on 
the  same  model :  when  compared  one  with  another  they  have 
presented  points  of  resemblance  and  of  difference,  leading  to 
different  results.  The  Act  before  me  in  some  respects  resembles 
— and  in  others  differs  from — any  of  the  Acts  the  meaning  of 
which  has  been  ascertained  by  the  Courts.  Each  Act  has  to  be 
interpreted  according  to  its  own  provisions.  The  leading  autho- 
rity relied  on  by  the  Plaintiff  is  Bell  v.  Love  (3),  a  decision  of  the 
Court  of  Appeal  which  was  affirmed  by  the  House  of  Lords  ;  the 

(1)  22  Q.  B.  D.  318,  702.  (2)  Law  Eep.  4  H.  L.  377. 

(3)  10  Q.  B.  D.  547  ;  9  App.  Cas.  286. 
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;  CHITTY,  J.  leading  anthorities  cited  for  the  Defendant  are  Buke  of  Buccleuch 
1894       V.  Wahejield  (1)  and  Consett  WaterworJcs  Company  v.  Bitson  (2), 
Bell      where  the  decision  of  the  Divisional  Court  was  reversed  by  the 
Eaelof    CJourt  of  Appeal  (3).    In  the  Law  Eepokts  there  is  merely  a 
Dudley,     short  report  of  the  decision  of  the  Court  of  Appeal ;  a  shorthand 
note,  however,  of  the  judgments  delivered  was  produced  and 
read  in  Court  on  the  hearing  of  this  motion. 

These  authorities  afford  great  assistance  and  serve  as  guides 
in  travelling  through  the  various  clauses  of  this  Act  of  Parlia- 
ment. The  result  appears  to  be  that  the  method  adopted  in 
construing  these  Acts  may  be  stated  as  follows :  Where,  as  here, 
the  ownership  of  the  minerals  and  of  the  surface  is  severed,  the 
prima  facie  inference  is  that  the  owner  of  the  surface  shall  enjoy 
the  surface  allotted,  and  shall  have  the  common  right  of  support 
for  his  tenement.  This  inference  is  strong  ;  in  order  to  rebut  it 
the  burden  lies  on  the  owner  of  the  minerals  to  shew  affirma- 
tively and  by  clear  words  that  he  has  the  right  of  letting  down 
the  surface.  When  clear  words  are  spoken  of,  it  is  not  meant 
that  the  Act  must  say  in  express  terms  that  the  mineral  owner 
may  let  down  the  surface.  That  such  express  words  are  not 
required  is  shewn  by  BuJce  of  Buccleuch  v.  Wahefield,  and  by  the 
decision  of  the  House  of  Lords  on  a  Scotch  instrument  in 
Buchanan  v.  Andrew  (4). 

The  presence  or  absence  of  a  compensation  clause  is  an  im- 
portant element:  the  prima  facie  inference  in  favour  of  the 
surface  owner  is  strengthened  by  the  absence  of  any  provision 
for  compensation ;  the  presence  of  a  limited  compensation  clause 
is  not  of  itself  sufficient  to  rebut  the  inference.  There  was  such 
a  limited  clause  in  Bell  v.  Love  (5),  where  the  right  to  compen- 
sation was  given,  not  to  the  person  entitled  to  the  allotment,  but 
merely  to  the  person  ia  possession  for  the  time  being,  and  the 
amount  was  not  to  exceed  the  sum  of  £5  yearly.  Such,  stated 
shortly,  appears  to  be  the  method  pursued  in  interpreting  Acts 
of  this  class ;  whether  the  propositions  I  have  stated  ought  to 
be  called  a  method  of  interpretation,  or  to  be  termed  reasons  or 

(1)  Law  Kep.  4  H.  L.  377.  (3)  22  Q.  B.  D.  702. 

(2)  22  Q.  B.  D.  318.  (4)  Law  Eep.  2  H.  L.,  Sc.  286. 

(5)  10  Q.  B.  D.  547. 
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rules,  or  (as  Lord  Justice  Lindley  said,  in  his  judgment  delivered  CHITTY,  J. 
in  the  case  of  Consett  Waterworhs  Compani/  v.  Bitson)     subor-  1894 
dinate  rules  "  for  construing  the  Act  is  a  matter  of  no  moment :  bell 
the  object  is  the  same  whatever  be  the  correct  phrase  ;  that  ^^^^ 
object  is  to  ascertain  the  intention  of  the  parties  to  the  contract  Dudley. 
embodied  in  the  Act  of  Parliament. 

The  lands  inclosed  under  the  Act  comprised  upwards  of  1300 
acres  by  estimation  according  to  the  preamble,  and  not  less  than 
1500  acres  according  to  the  evidence.  The  lands  appear  to  have 
been  waste  lands  or  open  moor,  and  some  woods.  The  most 
valuable  mineral  underlying  the  lands  is  coal  of  great  thickness. 
The  thickness  of  the  seam  under  the  Plaintiff's  ground  is  thirty 
feet,  and  for  the  security  of  the  surface  and  the  Plaintiff's 
brewery  standing  thereon  it  would  be  necessary  to  leave  no  less 
than  about  an  acre  and  a  half  of  coal  ungotten.  The  coal  extends 
under  by  far  the  greater  part  of  the  inclosed  lands,  and  if  the 
Plaintiff's  contention  is  right  a  very  large  part  of  the  coal  must 
remain  unworked.  The  coal  has  been  worked  for  upwards  of 
200  years,  and  the  surface  has  necessarily  been  let  down.  The 
preamble  of  the  statute  recites  the  title  of  the  Defendant's  pre- 
decessor as  lord  of  the  manor;  that  the  waste  lands  afforded 
very  little  proflt,  but  were  capable  of  great  improvement,  and 
would,  if  divided  and  inclosed  so  as  to  be  converted  into  tillage, 
be  of  great  advantage  to  the  persons  interested  therein.  Thus 
improvement  by  tillage  was,  but  improvement  by  the  erection  of 
buildings  was  not,  directly  contemplated.  The  more  material  of 
the  enactments  are  the  following  :  An  allotment  of  one-sixteenth 
of  the  whole,  and  such  further  part  as  the  Commissioners  deter- 
mined was  to  be  made  to  the  lord  of  the  manor  in  full  compen- 
sation for  his  right  of  soil,  right  of  free  warren  and  coney  warren 
in  and  over  the  wastes,  and  of  his  beneficial  enjoyment  in  the 
commonable  woods.  After  providing  for  certain  special  allot- 
ments the  Act  directed  that  the  residue  of  the  lands  should  be 
allotted  to  the  commoners  in  full  satisfaction  of  their  commonable 
rights.  This  is  immediately  followed  by  a  long  and  important 
clause  relating  to  manorial  rights  and  the  right  to  get  and  work 
mines.  The  clause  is  introduced,  not  merely  by  way  of  proviso, 
but  also  as  a  direct  enactment  and  declaration.    It  divides  itself 
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CHITTY,  J.  into  two  parts.    The  first  part  contains  a  reservation  proper ;  the 
1894       second,  on  the  face  of  it,  goes  beyond  mere  reservation.  The 
Bell      substance  of  the  first  part  is  that  nothing  in  the  Act  contained 
Eael  of     shall  prejudice  the  right  or  interest  of  the  lord  of  the  manor  to 
Dudley,    all  the  mines  of  coal  and  other  minerals  specified,  and  all  other 
mines  and  minerals  whatsoever,  except  common  brick  clay  and 
common  freestone  and  rubble ;  but  he  shall  at  all  times  there- 
after have,  hold,  enjoy,  raise,  get,  take,  and  carry  away  all  such 
mines  and  minerals  as  fully  and  effectually  to  all  intents  and 
purposes  as  he  might  have  had,  held,  and  enjoyed  the  same 
before  the  passing  of  the  Act,  or  in  case  the  same  had  never 
been  made,  and  for  that  purpose  may  use  all  pits  then  existing. 

The  second  part  of  the  clause  begins  with  the  words  "  together 
with  full  and  free  liberty  power  and  authority"  to  the  lord. 
The  clause  is  too  long  to  quote ;  it  is  sufficient  to  say  that  it 
confers  on  the  lord  and  his  successors  the  fullest  powers  for 
working  the  mines  and  minerals  reserved  to  him.  It  ends  thus  : 
"  Together  with  full  and  free  liberty  power  and  authority  to  and 
for  him  and  them  to  do  any  other  reasonable  and  necessary  acts 
and  things  in  and  upon  the  same  lands  woods  and  grounds  for 
the  discovery  getting  working  converting  fetching  carrying 
away  selling  and  disposing  of  the  said  mines  and  minerals  in 
such  manner  as  he  or  they  shall  think  proper  and  expedient 
without  any  molestation  or  interruption  and  without  paying  or 
making  any  satisfaction  to  any  person  or  persons  whomsoever  for 
the  same  or  for  the  damage  to  be  done  thereby,  he  and  they 
doing  as  little  damage  thereby  as  may  be."  This  is  a  strong 
clause  in  favour  of  the  Defendant.  Although  it  was  known  at 
the  time  that  the  Act  was  passed  that  the  working  of  the  coal 
had  caused  subsidence  in  the  surface,  and,  indeed,  that  it  was 
impracticable  to  work  the  thick  seam  of  coal  without  such  subsi- 
dence, the  words  import  that  the  lord  may  work  the  mines 
without  making  any  satisfaction  to  any  person  or  persons  whom- 
soever, the  latter  words  of  course  including  the  allottees. 

This  clause  is  itself  immediately  followed  by  a  compensation 
clause ;  this,  again,  is  a  long  clause.  The  effect  of  it  is  that  by 
means  of  contribution  the  damage  caused  to  any  particular 
allotment  by  the  working  of  the  mines  or  the  exercise  of  any 
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of  the  powers  reserved  to  the  lord  is  borne  rateably  by  all  the  CHITTY,  J. 
allottees,  including  the  owner  for  the  time  being  of  the  allot-  1894 
ment  damaged,  and  the  allotment  specially  made  to  the  lord.  bell 
The  lord  himself  is  thus  required  to  make  a  substantial  con-  earl  of 
tribution  to  the  damage  sustained  by  his  mining  operations.  Dudley. 
There  is  no  limit  to  the  amount  of  the  damage  to  which  con- 
tribution has  thus  to  be  made  by  the  allottees.  It  was  argued 
for  the  Plaintiff  that  it  could  not  have  been  intended  that  this 
compensation  clause  should  extend  to  damage  caused  by  subsi- 
dence. But  I  cannot  accept  this  argument ;  the  words  of  the 
enactment  are  sufficient  to  include  all  damage,  and  I  can  find 
no  sufficient  ground  for  excluding  this  important  and  (as  I  think) 
obvious  head  of  damages.  The  preamble  of  the  section  is  most 
significant.  It  runs  thus  :  "  And  whereas  great  damage  may  be 
done  to  some  of  the  said  allotments  by  reason  of  searching  for 
and  working  the  said  mines  and  minerals  within  and  under  such 
allotments,  and  making  such  ways  and  exercising  such  other 
powers  and  liberties  as  aforesaid  by  the  said  Lord  Viscount 
Dudley  and  Ward  and  the  future  lords  of  the  said  manor  and  it 
is  reasonable  that  the  proprietors  of  the  several  other  allotments 
to  be  made  and  set  out  by  virtue  of  this  Act  should  bear  and  pay 
a  proportionable  part  of  such  damage  :  be  it  therefore  enacted." 
Great  damage  is  there  expressly  mentioned  and  directly  con- 
templated, and  a  special  scheme  is  provided  for  relieving  by 
compensation  the  allottee  suffering  the  damage  from  all  but  his 
aliquot  proportion  of  the  loss  sustained.  It  is  impossible  to  say 
that  "great  damage"  does  not  include  damage  caused  by 
subsidence. 

Putting,  then,  the  various  parts  of  the  Act  together  and 
reading  the  Act  as  a  whole,  I  come  to  the  conclusion  that  the 
Defendant  has  made  out  his  claim,  and  that  the  Plaintiff  is  not 
entitled  to  the  injunction  he  asks  for. 

Solicitors:  Stanley  Attenborovgh  &  Tyer ;  Saltivell,  Tryon,  & 
SaJtweU. 

G.  M. 
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NORTH,  J.  In  re  NATIONAL  PROVINCIAL  BANK  OF  ENGLAND 


Vendor  and  Purchaser — Condition  limiting  Commencement  of  Title — Prior 
Title  not  to  he  ohjected  to — Ohjection  to  Prior  Title  as  shewn  aliunde — Ap- 
plication for  Return  of  Deposit — Vendor  and  Purchaser  Act,  1874  (37  &  38 
Vict.  c.  78). 

Upon  a  sale  of  land  as  belonging  to  the  vendors  in  fee  one  of  the  condi- 
tions of  sale  provided  that  the  title  should  commence  with  a  conveyance 
dated  in  1869,  and  that  the  prior  title  "  shall  not  be  required,  investigated, 
or  objected  to."  The  purchaser  refused  to  complete  his  purchase,  and  took 
out  a  summons  under  the  Vendor  and  Purchaser  Act,  1874,  for  the  return 
of  his  deposit,  on  the  ground  that  he  had  discovered  aliunde  that,  by 
reason  of  the  will  of  a  testator  who  died  prior  to  1869,  the  grantor  in  the 
deed  of  1869  had  only  a  life  estate  in  the  property,  and  that  consequently 
the  vendors  could  not  shew  a  title  to  the  fee  : — 

Held,  that  the  purchaser  was  bound  by  the  condition ;  that  it  precluded 
him  from  raising  the  objection  to  the  title,  and  that  the  summons  must 
be  dismissed. 

But,  whether  the  vendors  could  enforce  specific  performance  of  the 
contract,  quaere. 

Darlington  v.  Hamilton  (1)  discussed. 

Summons  under  the  Vendor  and  Purchaser  Act,  1874,  by  a 
purchaser  of  real  estate,  asking  that  it  might  be  declared  that 
the  vendors,  the  National  Provincial  Bank  of  England,  had  not 
shewn  a  good  title  to  the  property  comprised  in  the  contract  of 
sale,  and  that  they  might  be  ordered  to  repay  to  the  purchaser 
the  deposit  paid  by  him  upon  the  sale,  with  interest  thereon. 

The  Bank  were  mortgagees  of  the  property,  which  they  sold 
under  their  power  of  sale.  The  property  was  put  up  for  sale  by 
auction  as  freehold,  subject  to  certain  conditions  of  sale,  the  3rd 
of  which  was  as  follows :  "  The  title  shall  commence  with  an 
indenture  of  conveyance  on  sale  dated  the  23rd  January,  1869, 
and  the  prior  title,  whether  appearing  in  any  abstracted  docu- 
ment or  not,  shall  not  be  required,  investigated  or  objected  to." 


That  deed  recited  that  the  vendor  was  seised  in  fee,  and  did  not 
refer  to  the  earlier  title. 

(1)  Kay,  550. 
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AND  MAESH. 


Nov.  8,  10. 


[1893    N.  1866.] 
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At  the  sale  George  Marsh  was  declared  the  purchaser  of  the  NORTH,  J. 

property  for  £315.    He  paid  a  deposit  of  £31  10s.,  and  signed  a  1894 

contract,  by  which  he  agreed  to  pay  the  remainder  of  the  purchase-      in  re 

money,  and  to  complete  his  purchase,  according  to  the  conditions.  p^oviNcfAL 

After  the  delivery  of  the  abstract  of  title  the  purchaser's  ^  ^^^^ 

^  ^  England  and 

solicitor  discovered  aliunde  that  a  Miss  Davis,  who  had  conveyed  Marsh. 
the  property  in  fee  by  the  deed  of  the  23rd  of  January,  1869,  to 
the  bank's  mortgagor,  derived  title  under  the  will,  dated  in  1865, 
of  a  testator  who  died  prior  to  1869.  The  purchaser  was  advised 
that  under  that  will  Miss  Davis  had  only  an  estate  for  life  in 
the  property.  The  vendors  had  endeavoured,  without  prejudice 
to  any  question,  to  remove  this  objection :  but  as  the  will  gave 
some  property  to  Miss  Davis  for  life,  and  other  property  to  her 
in  fee ;  and  the  properties  were  distinguished  by  reference  to 
their  occupation  only,  and  it  had  become  extremely  difficult,  by 
lapse  of  time,  and  deaths  of  tenants,  to  obtain  satisfactory 
evidence  as  to  the  occupation  of  the  properties  nearly  thirty 
years  ago;  the  attempt  had  failed.  Ultimately  the  purchaser 
declined  to  complete  his  purchase  without  the  concurrence  of 
the  alleged  remainderman ;  and  the  present  summons  was  taken 
out. 

B.  B.  Bogers,  for  the  purchaser. 

Beaumont y  for  the  vendors,  objected  that  the  3rd  condition 
precluded  the  purchaser  from  objecting  to  the  title  prior  to  the 
deed  of  the  23rd  of  January,  1869. 

B.  B.  Bogers,  for  the  purchaser : — 

If  the  purchaser  can  shew  outside  the  abstract  which  has  been 
delivered  that  the  vendors'  title  is  bad,  he  will  be  allowed  to  do 
so,  notwithstanding  the  condition :  Warren  v.  Bichardson  (1) ; 
Shepherd  v.  Keatley  (2)  ;  Darlington  v.  Hamilton  (3) ;  Else  v. 
Else  (4)  ;  Waddell  v.  Wolfe  (5) ;  Jones  v.  Clifford  (6)  ;  Smith  v. 
Bohinson  (7). 

(1)  You.  1.  (4)  Law  Rep.  13  Eq.  196. 

(2)  1  C.  M.  &  R.  117.  (5)  Ibid.  9  Q.  B.  515. 

(3)  Kay,  550.  (6)  3  Ch.  D.  779. 

(7)  13  Ch.  D.  148. 
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NORTH,  J.     Beaumont y  for  the  vendors  : — 

It  might  perhaps  be  difiScult  to  enforce  specific  performance  if 


In  re      the  vendors'  title  were  really  shewn  to  be  bad,  notwithstanding 
National  i.t^i  i-r. 

Pkovincial  such  a  condition  as  this.    But  the  vendors  are  not  asking  for 

England^and  specific  performance.  There  is  no  case  in  which  such  a  condition 
^J^-  has  been  held  invalid,  and,  if  it  is  good,  the  words  are  sufficient 
to  preclude  the  purchaser  upon  such  an  application  as  this  from 
in  any  way  relying  on  a  defect  previous  to  the  stipulated  root  of 
title :  Eume  v.  Bentley  (1).  The  observations  of  Lord  Hatherley  in 
Darlington  v.  Hamilton  (2)  are  not  warranted  by  the  earlier  deci- 
sions to  which  he  referred,  and  his  own  decision  in  that  case  did 
not  go  as  far  as  is  necessary  to  maintain  the  present  summons  : 
Dart  on  Vendors  and  Purchasers  (3) ;  Fry  on  Specific  Per- 
formance (4). 

B.  B.  BogerSy  in  reply : — 

In  no  single  case  has  the  Court  forced  a  title  on  a  purchaser 
who  can  shew  aliunde  that  the  vendor  cannot  fulfil  his  contract. 

[North,  J. : — It  may  be  that  specific  performance  would  not 
be  decreed ;  but  that  is  a  different  thing  from  ordering  a  return 
of  the  deposit.] 

There  is  jurisdiction  on  summons  to  order  a  return  of  the 
deposit :  In  re  Arhih  and  Class's  Contract  (5).  If  it  is  open  to 
the  purchaser  to  raise  the  objection  as  a  bar  to  specific  perform- 
ance, he  can  rely  on  it  for  all  purposes. 

North,  J.  (after  stating  the  facts,  continued) : — 

The  question  is,  whether  the  purchaser,  having,  as  he  alleges, 
•  discovered  aliunde  that  the  vendors'  title  is  defective,  is  entitled 
to  have  the  whole  transaction  undone.  It  must  be  borne  in 
mind  that  we  have  nothing  now  to  do  with  the  question  of  the 
specific  performance  of  the  contract.  Without  expressing  any 
opinion  about  it,  I  can  see  that  there  might  be  a  difficulty 
in  the  way  of  the  bank  if  they  were  endeavouring  to  enforce 
specific  performance.    But  this  summons  is  equivalent  to  an 

(1)  5  De  G.  &  Sm.  520.  (3)  6th  Ed.  vol.  i.  p.  169. 

(2)  Kay,  558.  (4)  3rd  Ed.  p.  594. 

(5)  [1891]  1  Ch.  601. 
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action  by  the  purchaser  for  the  return  of  his  deposit.  [His  NORTH,  J. 
Lordship  read  the  3rd  condition.]  -^^^^ 


The  deed  of  the  23rd  of  January,  1869,  contains  a  recital  that  re 

.  National 
the  then  grantee  was  seised  of  the  property  in  fee,  and  the  Provincial 

condition  provides  that  no  objection  or  investigation  shall  be  england^Ind 
made  as  to  the  prior  title.  It  is  said  that,  though  the  purchaser  ^Iarsh. 
is  not  entitled  to  make  any  requisition  upon  or  objection  to  the 
earlier  title,  yet  he  is  at  liberty  to  shew  aliunde  that  the  vendors 
are  not  entitled  to  the  property  in  fee.  I  will  quote  first  from 
Lord  Justice  jPr/s  treatise  on  Specific  Performance  as  giving 
the  principle,  and  I  will  afterwards  refer  to  the  authorities  on 
the  point.  At  p.  594  of  the  3rd  edition  the  learned  author 
says :  "  The  cases  cn  the  question  whether  and  how  far  the 
inquiry  into  title  has  been  limited  fall  into  two  categories :  first, 
where  the  stipulations  of  the  contract  preclude  the  purchaser 
from  making  requisitions  upon  or  inquiries  from  the  vendor  as 
to  his  title, — which  relieves  the  vendor  from  the  necessity  of 
complying  with  or  answering  any  such  requisition  or  inquiry, 
but  does  not  prevent  the  purchaser  from  shewing,  by  any  means 
in  his  own  power,  that  the  vendor's  title  is  defective ;  and 
secondly,  cases  in  which  the  stipulations  preclude  the  purchaser, 
not  only  from  making  such  requisitions  upon  and  inquiries  from 
the  vendor,  but  from  making  any  inquiry  or  investigation  about 
the  title  anywhere  ; — which  may  quite  validly  be  stipulated,  and 
will  generally,  provided  that  the  stipulation  be  clear,  altogether 
preclude  inquiry  and  investigation  for  every  purpose.  Of  the 
first  of  these  categories  an  illustration  may  be  found  in  the  case 
of  Darlington  v.  Hamilton  (1),  where  there  was  a  stipulation  that 
the  lessor's  title  should  not  be  produced,  and  the  purchaser  dis- 
covered that  the  lessor's  title  was  objectionable  by  reason  of  its 
being  involved  with  the  title  to  other  property,  so  that  the  pur- 
chaser would  run  the  risk  of  being  ousted  by  reason  of  a  breach 
of  covenant  in  respect  of  other  property  ;  and  the  Court  accord- 
ingly refused  specific  performance.  On  the  other  hand,  where 
the  condition  provided  that  the  lessors'  title  should  neither 
be  produced  nor  inquired  into,  and  the  purchaser  offered  Acts 
of  Parliament  in  evidence  that  the  lessors  (a  public  company) 


(1)  Kay,  550. 
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NOKTH,  J.  had  no  power  to  grant  leases,  the  objection  was  held  to  be  pre- 

1894  eluded." 

In  re  The  case  of  Darlington  v.  Eamilton  (1)  was  clearly  one  of  the 

Pbovincml  ^^^^  kind,  in  which  the  condition  was  not  considered  a  bar  to 

Bank  of  the  purchaser's  she  win  er  that  the  vendor's  title  was  defective. 
England  and        ^  ... 

Maesh.     But  some  observations  in  the  judgment  of  Lord  Hatherley  are 

relied  on  for  the  purchaser.  I  will  consider  those  observa- 
tions presently;  but  I  should  like  first  to  refer  to  Kume  v. 
Bentley  (2).  In  that  case,  upon  a  sale  by  auction  of  leasehold 
premises,  one  of  the  conditions  was,  "  the  lessors'  title  will  not  be 
shewn,  and  shall  not  be  inquired  into."  In  a  suit  by  the 
vendor  for  specific  performance  of  the  contract  the  purchaser 
objected  that  certain  Acts  of  Parliament  which  he  produced 
shewed  that  the  lessors  had  no  power  to  lease  the  premises. 
It  was  held  that  the  condition  provided  that  the  lessors'  title 
should  not  be  shewn,  and  also  precluded  inquiry  for  every  pur- 
pose, and  specific  performance  was  accordingly  decreed.  The 
Vice-Chancellor  ParJcer  said  (3) :  "  As  to  the  question  upon  the 
first  of  these  exceptions,  namely,  whether  it  was  open  to  the 
purchaser  to  object  to  the  lessor's  title,  it  arose  purely  upon  the 
construction  of  the  contract  for  sale.  According  to  the  ordinary 
rule,  a  vendor  of  leasehold  property  was  under  an  obligation  to 
shew  the  lessor's  title  ;  but  there  was  no  doubt  that  the  vendor 
might  stipulate  that  he  should  be  relieved  from  that  obligation  ; 
and  in  the  case  of  Shepherd  v.  Keatley  (4),  a  stipulation  of  that 
kind  was  held  not  to  amount  to  a  stipulation  that  the  purchaser 
should  be  obliged  to  accept  the  title  without  objection  or 
inquiry.  If  the  purchaser  could  shew,  by  any  means  in  his  own 
power,  that  the  vendor  had  a  defective  title,  he  might  do  so. 
There  was  no  doubt,  however,  that  the  parties  might  stipulate 
beyond  that,  viz.,  that  the  purchaser  must  accept  the  title  with- 
out inquiry  or  objection ;  that  would  be  a  lawful  stipulation  :  and 
the  Court  put  such  a  construction  on  the  contract  in  Sjoratt  v. 
Jeffery  (5).  Although  comments  had  been'^made  upon  that  case, 
there  did  not  appear  to  be  any  inconsistency  between  it  and  the 
case  of  Shepherd  v.  Keatley,    In  one  of  those  cases  the  Court 

(1)  Kay,  550.  (3)  5  De  G.  &  Sm.  525. 

(2)  5  De  G.  &  Sm.  520.  (4)  1  C.  M.  &  R.  117. 

(5)  10  B.  &  C.  249. 
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had  construed  the  conditions  of  sale  as  more  extensive  in  terms  NORTH,  j. 

than  in  the  other  case.    It  might  possibly  be,  that  in  Spratf  v.  1894 

Jeffery  (1)  the  Court  had  erred  in  construing  the  contract  as  in  re 

importing  an  acceptance  of  the  lessor's  title  without  objection ;  j^o^^cL^L 

but  there  could  be  no  doubt  upon  the  authorities,  that,  if  it  had  _  Bank  of 

^  England  and 

been  a  stipulation  in  the  contract,  that  the  purchaser  should  Marsh. 

accept  the  title  without  objection  or  inquiry,  that  would  be  a 
lawful  agreement.  Here  the  contract  was,  that  the  title  would 
not  be  shewn,  and  should  not  be  inquired  into.  The  question 
was,  did  that  oblige  the  purchaser  to  accept  the  lessor's  title, 
such  as  it  was ;  or  what  was  the  meaning  of  the  stipulation. 
Here,  in  addition  to  the  term  of  the  contract,  that  the  title  would 
not  be  shewn,  other  words  were  to  be  found  to  which  this  effect 
must  be  given,  that  the  title  should  not  be  inquired  into.  The 
only  reasonable  meaning  of  that  stipulation  was,  that  inquiry  was 
altogether  precluded  for  every  purpose.  Now,  the  purchaser  had 
called  upon  the  Master  to  look  into  the  vendor's  title  to  some 
extent;  and  he  had  produced  before  the  Master  the  Acts  of 
Parliament  which  he  asked  the  Master  to  look  into.  The  pur- 
chaser was  precluded  from  going  into  that  inquiry  by  the  terms 
of  the  fourth  condition  of  sale.  No  force  could  be  given  to  the 
words  *  that  the  title  should  not  be  inquired  into,'  except  as 
meaning  that  it  should  be  accepted  by  the  purchaser  without 
objection  or  inquiry."  I  am  unable  to  distinguish  the  condition 
in  that  case,  that  the  lessor's  title  should  not  be  inquired  into, 
from  the  condition  in  the  present  case  that  the  prior  title  "  shall 
not  be  required,  investigated,  or  objected  to."  In  Darlington  v. 
Hamilton  (2)  the  condition  was  only  that  the  purchaser  shall 
not  require  proof  or  production  of  the  lessor's  title  or  any  title 
prior  to  the  lease ;  and  it  was  held  by  Lord  Eatherley  that  this 
did  not  preclude  the  purchaser  from  shewing  aliunde  that  the 
lessor's  title  was  defective,  and  accordingly  specific  performance 
of  the  contract  was  refused.  But,  no  doubt,  the  learned  Judge 
made  this  observation:  "It  is  quite  clear,  according  to  the 
doctrine  referred  to  and  confirmed  in  Warren  v.  Biehardson  (8) 
and  Shepherd  v.  Keatley  (4),  that,  whatever  may  be  ^the  terms  of 

(1)  10  B.  &  C.  249.  (3)  You.  1. 

(2)  Kay,  550,  558.  (4)  1  C.  M.  &  R.  117. 
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NORTH,  J.  the  condition  of  sale,  if  the  purchaser  obtain  information  aliunde 

1894  that  the  title  of  the  vendor  is  not  clear  and  distinct,  he  has  a 

In  re  right  to  insist  upon  the  objection."    It  is  said  that  this  covers 

:^o™cL^L  ^^®^y  possible  case ;  but  I  am  not  aware  of  any  authority  for  the 

Bank  OF  proposition  there  stated.  And  in  Dart  on  Vendors  and  Pur- 
Englandand  ,  .    .  ™,  .        . -, 

Marsh,     chasers  (1)  it  IS  said :  "  The  doctrine  laid  down  in  the  second 

'  paragraph  of  the  judgment  in  Darlington  v.  Hamilton  (2)  that  what- 
ever may  be  the  terms  of  the  condition  of  sale,  if  the  purchaser 
obtain  information  aliunde  that  the  title  of  the  vendor  is  not 
clear  and  distinct,  he  has  a  right  to  insist  upon  the  objection, 
appears  to  be  too  broadly  stated."  I  think  the  actual  decision 
in  Darlington  v.  Hamilton  was  clearly  within  the  authorities,  the 
condition  being  only  that  "  the  purchaser  shall  not  require  proof 
or  production  of  the  lessor's  title,  or  any  title  prior  to  such 
lease."  But,  when  the  cases  to  which  Lord  Hatherley  referred,  as 
justifying  the  larger  proposition  which  he  stated,  are  examined, 
I  do  not  think  they  bear  out  what  he  said.  In  Warren  v. 
Bichardson  (3)  the  suit  was  for  the  specific  performance  of  an 
agreement  to  accept  a  lease,  and  the  Court,  considering  the  de- 
fendant by  his  conduct  to  have  waived  all  objections  to  the 
vendor's  title,  decreed  specific  performance.  But  at  a  later  period, 
in  settling  the  lease,  it  became  necessary  for  the  vendor,  in  order 
to  identify  the  premises,  to  produce  before  the  Master  the  original 
lease  under  which  the  plaintiff  was  entitled  to  the  property,  and 
as  that  production  shewed  that  a  sufficient  lease  could  not  be 
made  to  the  defendant  according  to  the  agreement,  the  Court 
declined  to  enforce  specific  performance.  No  question  arose 
as  to  the  effect  of  a  condition  of  sale.  Shepherd  v.  Keatley  (4), 
again,  was  an  entirely  different  case  from  the  present.  There,  on 
a  sale  of  leasehold  property,  one  of  the  conditions  of  sale  was, 
that  the  vendor  "  should  not  be  obliged  to  produce  the  lessor's 
title,"  and,  the  purchaser  having  aliunde  discovered  certain 
defects  in  the  lessor's  title,  it  was  held,  in  an  action  for  breach 
of  contract  against  the  purchaser,  that,  notwithstanding  the 
condition,  he  was  entitled  to  insist  upon  those  defects.  That 
condition  was  entirely  different  from  the  condition  in  the  present 

(1)  6th  Ed.  vol.  i.  p.  169,  n.  z.  (3)  You.  1. 

(2)  Kay,  550.  (4)  1  C.  M.  &  R.  117. 
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case,  that  "  the  prior  title  shall  not  be  required,  investigated,  or  NORTH,  J, 
objected  to."    The  present  case  falls  clearly  within  the  second  1894 
of  the  categories  stated  by  Lord  Justice  Fry,  and  I  think  the      in  re 
dictum  of  Lord  Hatherley  in  Darlington  v.  Hamilton  (1)  goes  too  far.  p^ovmcfAL 
It  professes  to  be  founded  upon  two  cases  which  do  not  really  england^Ind 
warrant  it.  Marsh. 

What,  then,  are  the  other  cases  which  have  been  relied  upon? 
The  first  is  Else  v.  Else  (2).  There  a  sale  was  made  by  the  Court 
of  Chancery  under  conditions  which  precluded  the  purchaser  from 
making  any  objection  or  requisition  in  respect  of  any  title  prior 
to  the  document  chosen  as  the  root  of  title.  The  purchaser  in- 
quired into  the  prior  title,  and  refused  to  complete,  on  the  ground 
that  the  prior  title  was  bad.  The  Court  was  of  opinion  that  the 
objection  was  well  founded  ;  and  held  that,  the  sale  being  by  the 
Court,  the  purchaser  was  not  precluded  by  the  conditions  from 
raising  the  objection,  and  that  he  ought  to  be  discharged  from 
his  purchase.  But  Lord  Bomillyy  M.R.,  said  (3)  :  "I  do  not 
mean  to  express  any  opinion  as  to  how  the  Court  would  look  at 
this  question  if  it  arose  between  two  strangers."  I  do  not  see  that 
that  has  any  application  to  the  present  case. 

Then  Waddell  v.  Wolfe  (4)  was  relied  upon  by  both  sides. 
There  leasehold  premises  were  put  up  for  sale  subject  to  a  condi- 
tion that  the  abstract  of  title  should  commence  with  a  specified 
indenture  of  underlease,  and  "it  shall  form  no  objection  to  the 
title  that  such  indenture  is  an  underlease,  and  no  requisition  or 
inquiry  shall  be  made  respecting  the  title  of  the  lessor  or  his 
superior  landlord,  or  his  right  to  grant  such  underlease."  The 
purchaser  discovered  that  the  grantor  of  the  underlease  had 
previously  to  the  date  thereof  mortgaged  the  premises,  and 
objected  that,  the  legal  estate  being  outstanding,  the  grantor 
had  no  power  to  grant  the  underlease,  and  it  was  held  that  the 
purchaser  was  not  precluded  by  the  condition  from  taking  the 
objection.  The  objection  that  the  indenture  was  an  underlease 
was  expressly  excluded,  and  the  rest  of  the  condition  related  to 
the  earlier  title.   Mr.  Justice  Blackburn  said  (5)  :  "  The  principle 

(1)  Kay,  558.  (3)  Law  Rep.  13  Eq.  201. 

(2)  Law  Rep.  13  Eq.  196.  (4)  Ibid.  9  Q.  B.  515. 

(5)  Law  Rep.  9  Q.  B.  519. 
Vol.  I.  1895.  P  1 
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NORTH,  J.  which  ought  to  guide  us  in  construing  conditions  of  sale  is 
1894      very  accurately  expressed  in  Eume  v.  Bentley  (1)."    Then  he 
In  re      I'ead  the  passage  which  I  have  already  quoted,  and  continued : — 
v^^mciKi.  "  -^^^        question  is,  what  construction  are  we  to  put  on  the 
Bank  of    gth  condition  ?    Does  it  sufficiently  appear  that  the  parties  have 

England  AND  .  j    rr  r 

Marsh.  by  their  agreement  stipulated  that  the  title,  though  bad,  shall 
be  accepted  without  objection,  or  does  it  mean  that  the  vendor  is 
merely  relieved  from  answering  requisitions  on  title  ?  In  E.ume 
V.  Bentley  (2)  the  words  were  very  strong :  '  The  vendor  shall  at 
his  own  expense  deliver  to  the  purchaser  a  proper  abstract  of  the 
title ;  but  recitals  or  statements  in  deeds  or  wills  dated  twenty 
years  ago  shall  be  received  as  conclusive  evidence  of  the  matters 
or  particulars  stated  therein ;  and  the  lessor's  title  will  not  be 
shewn,  and  shall  not  be  inquired  into.'  Construing  the  last 
sentence  of  that  condition  with  what  went  before,  it  distinctly 
shewed  that  the  vendee  was  precluded  from  inquiring  into  the 
vendor's  title,  and  FarTcer,  V.-C,  came  to  a  right  .conclusion. 
In  the  present  case  the  words  are :  *  It  shall  form  no  objection  to 
the  title  that  such  indenture  is  an  underlease,  and  no  requisition 
or  inquiry  shall  be  made  respecting  the  title.'  If  the  vendor 
meant  to  express  that,  whatever  the  title  was,  the  vendee  was 
bound  to  accept  it,  he  should  have  said  so  in  clear  and  unam- 
biguous words.  A  distinction  appears  to  me  to  be  made  in  the 
condition  between  '  objection  '  to  the  title  and  *  requisitions '  on 
title.  The  construction  I  put  upon  the  condition  is,  that  no 
objection  shall  be  made  to  the  title  that  the  indenture  is  an 
underlease,  and  that  no  requisitions  on  title  shall  be  made." 
This  view  was  expanded  by  Mr.  Justice  Quain  and  Mr.  Justice 
Archibald,  who  held  that  the  condition  was  equivalent  to  saying 
that  no  inquiry  should  be  made  as  between  the  vendor  and  the 
purchaser.  Mr.  Justice  Quain  said  (3)  :  "  The  word  *  inquiry,'  in 
the  6th  condition,  has  not  so  wide  a  meaning  as  that  word  had 
in  the  condition  in  Hume  v.  Bentley,  because  the  words  there 
were  *  the  lessor's  title  will  not  be  shewn  and  shall  not  be  in- 
quired into.'  Evidently  pointing,  therefore,  to  inquiries  from  all 
quarters  and  in  all  ways ;  whereas  I  think,  in  the  present  case, 

(1)  5  De  G.  &  Sm.  525.  (2)  5  De  a.  &  Sm.  520. 

(3)  Law  Rep.  9  Q.  B.  521. 
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the  stipulation  points  to  inquiries  and  requisitions  between  the  NORTH,  j. 
vendor  and  purchaser."    That  case  does  not,  I  think,  assist  the  1894 
present  purchaser.    It  was  pointed  out  there  that  a  condition      in  re 
that  the  purchaser  should  accept  the  title  shewn  without  inquiry  ]o^ovincl^l 
or  objection  would  be  a  good  condition,  and  that  is  the  very  ^ngl^^and 
condition  with  which  I  have  now  to  deal.  Maesh. 

Again,  in  Jones  v.  Clifford  (1),  the  defendant  contracted  to 
buy  from  the  plaintiff  freeholds  and  leaseholds,  on  the  condition 
that  he  should  assume  that  E,  M.,  who  died  in  1841,  was  seised 
in  fee  of  the  freeholds,  and  should  not  "  require  the  production 
of  or  investigate  or  make  any  objection  in  respect  of,  the  prior 
title."  After  the  defendant  had  accepted  the  title,  and  before 
completion,  he  contracted  to  sell  the  property  to  a  sub-purchaser, 
who  discovered  from  an  inclosure  award  prior  to  1841  (as  to  the 
effect  of  which  both  the  plaintiff  and  the  defendant  had  been 
mistaken),  that  the  freeholds  had  never  belonged  to  E.  M. ;  but 
that  at  the  date  of  the  contract  the  freeholds  belonged  to  the 
defendant  in  fee,  subject  to  a  leasehold  interest  in  the  plaintiff. 
It  was  held  that  the  defendant  was  not  precluded  by  the  condi- 
tion or  by  his  acceptance  of  the  title  from  taking  the  objection, 
and  that  the  Court  would  not  decree  specific  performance.  The 
decision  was  based  on  the  ground  that  there  had  been  a  mutual 
mistake.  Vice-Chancellor  Hall  said  (2) :  "  It  has  been  said  that, 
even  if  it  is  made  out  that  the  purchaser  has  bought  his  own 
property,  yet  that,  having  regard  to  the  terms  of  the  contract 
and  the  law,  he  ought  to  be  compelled  to  complete  his  purchase 
and  pay  for  that  which  is  his  own.  The  cases  are  divisible  into 
two  classes :  first,  cases  in  which  the  terms  of  the  contract  pre- 
clude the  purchaser  from  making  requisitions  upon  the  vendor 
as  to  his  title ;  and,  secondly,  cases  in  which  they  preclude  him 
not  only  from  making  inquiries  from  the  vendor  as  to  his  title, 
but  from  making  any  investigation  anywhere  about  the  title. 
A  condition  of  the  latter  class  ^is^  no  doubt  valid,  but  the  Court 
has  never  yet  gone  so  far  as  to  hold  that  such  a  condition  pre- 
cludes a  purchaser  from  saying  to  the  vendor,  at  any  rate  before 
the  completion  of  the  contract,  *  We  have  both  been  proceeding 
under  a  common  mistake.    You  said  the  property  was  yours,  but 

(1)  3  Ch.  D.  779.  (2)  3  Ch.  D.  790. 
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NOETH,  J.  I  now  find  by  some  document  which  I  have  seen  that  it  is  mine, 

1894  and  the  contract  which  you  are  asking  me  to  complete  is  one 

In  re  without  consideration,  for  I  shall  be  paying  the  purchase-money 

PROVINCIAL  getting  nothing  for  it.'    The  condition  has  never  been  con- 

Bank  of    strued  to  include  such  a  case  as  that.   And  where  there  has  been 

England  and 

Mabsh.  such  a  common  mistake,  and  there  is  no  fraud,  the  Court  will 
not,  in  a  suit  for  specific  performance,  compel  the  purchaser  to 
complete  such  a  contract." 

One  other  case  was  referred  to — Smith  v.  BoUnson  (1).  In  that 
case  freehold  property  was  sold  in  1877  subject  to  a  condition 
that  the  title  should  commence  with  a  deed  dated  the  30th  of 
December,  1867,  and  that  no  earlier  or  other  title  should  be 
required  or  inquired  into  by  the  purchaser,  and  it  was  held  that 
this  condition  did  not  preclude  the  purchaser  from  insisting  on 
an  objection  to  the  prior  title  which  was  not  discovered  through 
any  inquiry  made  by  him,  but  was  accidentally  disclosed  by  the 
vendor.  Mr.  Justice  Fry  said  (2) :  "  The  first  question  is,  whether 
the  purchaser  is  precluded  by  the  condition  from  raising  the 
objection  which  he  has  raised.  In  my  opinion  he  is  not.  The 
condition  precludes  the  purchaser  from  doing  two  things :  first, 
from  making  any  requisition  on  the  earlier  title ;  and,  secondly, 
from  making  any  inquiry  into  it.  It  does  not  preclude  the 
vendor  from  disclosing  or  admitting  some  blot  on  his  title  about 
which  the  purchaser  does  not  inquire.  And  that  is  what  the 
vendor  has  actually  done.  He  has  himself  confessed  the  objec- 
tion to  the  title  ;  it  has  not  been  discovered  by  the  purchaser. 
If  I  were  to  hold  that  the  condition  applied,  I  should  be  stretching 
its  meaning.  Similar  conditions  have  in  many  cases,  such  as 
Waddell  v.  Wolfe  (3),  been  construed  strictly.  ...  It  appears 
to  me  that  the  condition  cannot  apply  to  a  case  where  the  vendor 
has  himself  raised  the  difficulty  and  confessed  the  cloud  on  his 
title."    That  case  was  very  similar  to  Warren  v.  Biehardson  (4). 

Looking,  then,  at  all  these  cases,  what  is  there  to  shew  that 
such  a  condition  as  that  in  the  present  case  is  not  a  valid  one  ? 
I  do  not  find  that  any  of  the  cases  referred  to  support  that 
contention,  except  the  observations  of  Lord  Hatherley^  which  I 

(1)  13  Ch.  D.  148.  (3)  Law  Kep.  9  Q.  B.  515. 

(2)  Ibid.  151.  (4)  You.  1. 
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have  read,  and  which  are  in  favour  of  the  purchaser.    But  those  NOETH,  J. 

observations  profess  to  be  founded  upon  two  cases  which,  when  1894 

they  are  examined,  do  not  bear  out  the  view  of  the  learned  j^^g 

Judge :  and  Eume  v.  Bentley  (1),  which  has  often  been  cited 

with  approval,  is  a  decision  directly  to  the  contrary.    I  am  not    Bank  of 

1    •  T       1        1  ^         '    1        -I  1  1      >  England  and 

now  deciding  that  the  purchaser  is  bound  to  accept  the  vendors  Marsh. 

title,  if  it  should  turn  out  to  be  a  bad  one ;  and  I  do  not  know 

whether  the  title  is  good  or  bad.    I  can  see  no  reason  why  such 

a  condition  should  not  be  imposed,  and  upon  its  construction  I 

think  the  purchaser  is  not  entitled  to  make  this  application.  I 

must  dismiss  the  summons;  but  I  think  it  is  not  a  case  for 

giving  costs. 

Solicitors :  Bdbins^  Hay  &  Co.  ;  Wilde,  Berger,  dt  Moore, 
(1)  5  De  a.  &  Sm.  520. 

"W.  L.  C. 
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KEKEWICH,  BUDGETT  V,  BUDGETT. 

J. 

1894  [1891    B.  4196.] 


Oct  27;  Costs—  Taxation — Items  harred  hy  Statute  of  Limitations — Costs,  Charges,  and 
Nov.  15.  Expenses  of  Trustees — Costs  payahle  hy  Trustees  to  their  Solicitors — Volu- 

minous  Correspondence  used  at  Trial — Discretion  and  Duty  of  Taxing 

Master. 


By  the  judgment  in  an  action  it  was  referred  to  the  Taxing  Master  to 
tax  as  between  solicitor  and  client  the  costs  of  the  retiring  trustees  of  a 
settlement,  including  therein  any  charges  and  expenses  that  had  been 
properly  incurred  by  them  as  such  trustees,  and  they  were  to  pay  and 
retain  such  costs  when  taxed  out  of  the  capital  moneys  subject  to  the 
trusts  of  the  settlement.  The  bill  of  costs  carried  in  by  the  trustees 
included  items  for  costs  which  were  statute-barred.  Some  of  these  amounts 
had  been  actually  paid  by  the  trustees  to  their  solicitors  after  they  were 
barred,  and  others  remained  unpaid,  but  the  trustees  desired  to  pay 
them : — 

Held,  that  the  object  of  the  direction  for  taxation  was  to  give  effect  to 
the  trustees'  right  of  indemnity,  which  extended  not  merely  to  claims 
which  could  be  enforced  by  action,  but  to  all  fair  claims  of  every  kind,  and 
that  therefore  these  costs,  which  the  trustees  had  properly  incurred,  and 
which  were  paid  or  payable  to  their  solicitors,  ought,  notwithstanding 
that  they  were  statute-barred,  to  be  included  in  the  costs  which  were  to 
be  paid  and  retained  out  of  the  capital  moneys  subject  to  the  settlement. 

The  allowance  on  taxation  of  the  costs  of  copies  of  correspondence 
used  at  the  trial  of  an  action  is  a  matter  for  the  discretion  of  the  Taxing 
Master;  but  in  exercising  his  discretion  he  ought  to  ascertain  what 
part  of  the  correspondence  was  in  his  judgment  necessary  and  proper 
to  be  supplied  to  counsel  and  the  Court  for  the  proper  argument  and 
decision  of  the  case.  Where,  in  answer  to  objections  to  his  taxation  of 
the  costs  of  such  a  correspondence,  the  Taxing  Master  merely  stated 
that  he  had  allowed  one-third,  i.e,  1159  folios,  "  which  in  his  judgment 
and  discretion  comprised  all  that  was  necessary  and  proper  to  allow,"  the 
matter  was  referred  back  to  him ;  but,  on  his  reporting  that  he  had 
reconsidered  the  matter  from  the  point  of  view  above  indicated,  and  had 
arrived  at  a  conclusion  not  substantially  differing  from  that  at  which  he 
had  previously  arrived,  a  summons  to  vary  his  certificate  was  dismissed. 

Adjouened  SUMMONSES  to  vary  Taxing  Master's  certifi- 
cates. 

Samuel  Budgett,  who  died  in  April,  1851,  by  his  will  dated  the 
11th  of  March,  1851,  gave  real  and  leasehold  estate  to  his  three 
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sons,  James  Smith  Budgett,  William  Henry  Budget f,  and  Samuel  KEKEWIOH, 
Budgett,  upon  certain  trusts  during  the  life  of  his  wife,  and  after 

her  death  he  gave  one  fourth  share  to  his  daughter  Sarah  Ann   

Budgett  for  her  separate  use,  and  the  remaining  three-fourth  Budgett 
shares  equally  between  his  sons.  Budgett. 

In  the  year  1864  the  testator's  daughter  was  married  to  Edward 
Ehenezer  Meakin,  Previously  to  her  marriage  a  partition  suit  was 
brought  by  her  against  her  brothers,  and  in  that  suit  an  order 
was  made  for  the  sale  of  her  share  to  her  brothers,  on  terms 
which  appeared  to  the  Court  to  be  beneficial  to  her. 

The  sale  was  carried  out,  and  the  purchase-money  was  made 
the  subject  of  a  settlement  (of  which  James  Smith  Budgett  and 
William  Henry  Budgett  were  trustees),  executed  on  the  occasion 
of  her  marriage. 

It  was  subsequently  discovered  that  the  testator  was  entitled 
to  freehold  lands  in  the  United  States  of  America,  which  had 
been  overlooked  when  the  suit  was  brought,  and  consequently 
were  not  included  in  the  sale  sanctioned  by  the  order  of  the 
Court ;  and,  in  the  year  1891,  the  present  action  was  brought  by 
James  Smith  Budgett,  as  Plaintiff,  against  William  Henry  Budgett, 
Samuel  Budgett  (the  son),  Edward  Ehenezer  Meahin,  and  Sarah 
Ann  Meahin,  as  Defendants,  for  partition  or  sale  of  the  A-merican 
lands. 

Edward  Ehenezer  Meahin  and  Sarah  Ann  Meahin  put  in  a 
defence  and  counter-claim,  to  which  James  Smith  Budgett, 
William  Henry  Budgett,  Samuel  Budgett  (the  son),  and  one  James 
Trounson,  were  made  Defendants,  and  thereby  impugned  the 
proceedings  in  the  former  suit,  and  claimed  that  the  sale  of  the 
share  of  Sarah  Ann  Meahin  to  her  brothers  should  be  set  aside 
as  illegal  and  improper,  that  accounts  should  be  taken  on  the 
footing  of  wilful  default,  and  other  relief  grounded  on  breach  of 
trust  and  improper  conduct  by  the  Plaintiff  and  the  Defendants 
William  Henry  Budgett  and  Samuel  Budgett,  and  that  new  trustees 
of  the  settlement  might  be  appointed  in  the  place  of  James 
Smith  Budgett  and  William  Henry  Budgett, 

The  action  came  on  for  hearing  and  was  tried  before  Mr. 
Justice  Bomer  on  the  11th,  13th,  14th,  and  15th  of  July,  1893. 

The  opening  of  the  defence  to]  the  counter-claim  occupied 
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KEKEWICH,  more  than  a  day,  and  on  the  hearing  of  it  a  voluminous  corre- 
spondence, contained  in  six  volumes,  pages  1  to  1120,  comprising 

1894 

v^v^  3477  folios,  was  put  in  evidence,  consisting  principally  of  letters 
BuDGETT  l>etween  Mrs.  Meahin  and  her  brothers.  Of  these  letters  more 
Bddgett.  than  a  hundred,  forming  a  comparatively  small  proportion  of  the 
whole,  were  read. 

In  the  result  the  charges  of  improper  conduct  made  by  the 
counter-claim  were  not  sustained,  or  were  withdrawn,  and  by  the 
judgment  pronounced  by  Mr.  Justice  Eomeron  the  24th  of  July, 
1893,  certain  inquiries  and  accounts  were  directed,  the  counter- 
claim was  dismissed,  it  was  referred  to  the  Taxing  Master  to  tax 
the  costs  of  the  Plaintiff  and  the  Defendants,  William  Henri/ 
Budgettf  Samuel  Budgett,  and  James  Trounson,  of  the  counter-claim 
up  to  and  including  the  trial  (with  an  exception  of  certain  costs 
not  material  for  the  present  purpose),  and  the  Defendants  Edward 
Ehenezer  Meahin  and  Sarah  Ann  Meahin  were  ordered  to  pay  to 
the  Plaintiffs,  William  Senry  Budgett y  Samuel  Budgeit,  and  James 
Trounson  respectively,  their  costs  of  the  counter-claim  when  so 
taxed ;  and  the  Plaintiff  and  the  Defendant  William  Senry 
Budgett,  desiring  to  retire  from  the  trusts  of  the  settlement,  a 
reference  was  made  to  Chambers  to  appoint  new  trustees  in  their 
place,  and  it  was  referred  to  the  Taxing  Master  to  tax  the  costs 
as  between  solicitor  and  client  of  the  Plaintiff  and  the  Defendant 
William  Henry  Budgett  as  trustees  of  the  settlement,  including 
therein  any  charges  and  expenses  properly  incurred  by  them  as 
such  trustees,  and  they  were  to  pay  and  retain  such  costs  when 
taxed  out  of  the  capital  moneys  subject  to  the  trusts  of  the 
settlement.  The  whole  of  the  correspondence  was  entered  in 
the  judgment  as  read. 

Subsequently  to  the  judgment,  Albert  Buchanan  and  William 
Harvie  were  appointed  new  trustees  of  the  settlement  in  the 
place  of  the  existing  trustees,  and  by  an  order  dated  the  3rd  of 
April,  1894,  were  added  as  Defendants  to  the  action. 

On  taxation  the  Taxing  Master  disallowed  two-thirds  of  the 
costs  of  the  correspondence,  and  the  Plaintiff  carried  in  objec- 
tions j,to  such  disallowance.  On  the  other  hand,  the  Defendants 
E»  E.  Meahin  and  Sarah  Ann  Meahin  objected  that  the  amount 
allowed  was  excessive. 
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The  Taxing  Master  (Mr.  E,  8.  Bijland)  answered  the  objections KEKEWIOH, 
of  the  Plaintiff  as  follows  : — 

1894 

"  The  correspondence,  the  subject  of  this  objection,  notwith-  budgett 
standing  its  length,  3477  folios,  was  examined  and  considered 

by  me  carefully  on  more  than  one  occasion,  the  Defendants  so   

strongly  objecting  to  its  propriety.  I  gave  the  matter  all  the 
attention  of  which  I  am  capable,  and  exercised  my  discretion 
upon  it  to  the  best  of  my  ability.  The  fact  that  the  said  corre- 
spondence is  entered  in  the  judgment  as  read  does  not  affect  my 
discretion.  The  length  of  the  correspondence  was  so  exceptional 
(3477  folios)  that  counsel  found  it  impracticable  to  work  upon  it, 
and  required  the  objectors'  solicitors  to  make  an  epitome  of  it. 
Of  the  3477  folios,  after  mature  consideration,  I  allowed  one- 
third,  i.e.,  1159  folios,  which  in  my  judgment  and  discretion 
comprises  all  that  was  necessary  and  proper  to  allow.  The  item 
in  question  involves  a  considerable  sum,  six  copies  having  been 
allowed,  which  together  amount  to  £115  18s.  Od.  If  the  whole 
of  the  correspondence  be  allowed,  as  contended  for  by  the 
objectors,  the  amount  would  be  £347  14s.  ()d.  For  the  reasons 
herein  appearing  I  have  overruled  the  Plaintiff's  objections." 

The  Plaintiff  then  took  out  a  summons  asking  that  his  objec- 
tions to  the  taxation  might  be  allowed,  and  that  it  might  be 
referred  back  to  the  Taxing  Master  to  vary  his  certificate 
accordingly. 

The  bill  of  costs  carried  in  by  the  Plaintiff  and  the  Defendant 
William  Henry  Budgett,  as  trustees  of  the  settlement,  comprised 
several  items  for  costs  incurred  by  them  the  recovery  whereof 
was  barred  by  the  Statute  of  Limitations.  These  items  consisted 
in  part  of  amounts  which  had  been  actually  paid  by  the  trustees 
to  their  solicitors,  notwithstanding  that  they  were  statute-barred, 
and  in  part  of  amounts  which  had  not  been  paid,  but  which,  in 
the  judgment  of  the  trustees,  ought  to  be  paid,  and  which 
accordingly  they  desired  and  intended  to  pay. 

On  the  taxation  the  Defendant  Sarah  Ann  Meahin  objected  to 
the  allowance  of  all  these  items  on  the  ground  that  they  were 
statute-barred.  The  Taxing  Master,  though  feeling  considerable 
difficulty  in  allowing  them,  thought  that  the  proper  course  was 
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KEKEWICH,  to  certify  them  separately  {Curwen  v.  Milhurn  (1) ),  and  he 
J. 
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BUDGETT. 


accordingly  did  so,  thus  leaving  it  for  the  Court  to  determine 
whether  they  were  to  be  paid  or  not. 
BuDGBTT  rpj^g  Defendant  Sarah  Ann  Meahin,  and  the  Defendants  Albert 
Buchanan  and  William  Harvie  (the  new  trustees  of  the  settle- 
ment), then  took  out  a  summons  asking  that  the  objections 
might  be  allowed,  and  that  it  might  be  referred  back  to  the 
Taxing  Master  to  vary  his  certificate  accordingly. 

The  two  summonses  were  adjourned  into  Court  and  came  on 
together  for  hearing,  but  were  argued  separately. 

Ingle  Joyce,  for  the  Plaintiff,  in  support  of  the  first  summons : — 

The  Taxing  Master  has  arbitrarily  allowed  one-third  only  of 
the  costs  of  the  correspondence.  He  has  not  gone  through  it 
seriatim  and  indicated  which  letters  were  necessary  and  which 
were  not.  The  trustees'  case  in  answer  to  the  charges  made  by 
the  counter-claim  depended  in  great  part  on  the  correspondence, 
and  it  was  impossible  for  their  advisers  to  know  with  certainty, 
before  the  action  came  on  for  hearing,  what  portions  of  the 
correspondence  would,  and  what  would  not,  prove  to  be  material. 
The  whole  of  it  was  entered  in  the  judgment  as  read,  and  the 
costs  of  the  whole  of  it  ought  to  be  allowed. 

[Kekewioh,  J. : — My  difficulty  is,  that  the  Taxing  Master 
only  says  that  the  one-third  which  he  has  allowed  "  in  his  judg- 
ment and  discretion  comprises  all  that  it  was  necessary  and 
proper  to  allow."  He  does  not  say  that  it  was  all  that  it  was 
necessary  and  proper  to  bring  before  the  Court.] 

Butcher,  for  the  Defendants,  Sarah  Ann  Meahin,  Albert 
Buchanan,  and  William  Harvie  : — 

The  matter  is  one  entirely  for  the  discretion  of  the  Taxing 
Master:  see  Turnbull  v.  Janson  (2),  where  it  was  held  that 
charges  for  copies  of  documents  furnished  to  counsel  are  purely 
in  the  discretion  of  the  Master.  The  Taxing  Master  says  that 
he  has  carefully  considered  the  matter,  and  exercised  his 
discretion  upon  it.  If  he  had  merely  adopted  some  rough-and- 
ready  rule  of  thumb  the  Court  might  think  it  right  to  send  the 
(1)  42  Ch.  D.  424.  (2)  3  C.  P.  D.  264. 
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matter  back  to  him  for  reconsideration,  on  the  ground  that  heKEKEWlCH, 
had  not  in  fact  exercised  his  discretion.    But  it  is  clear  from  his 

answers  to  the  objections  that  he  has  done  far  more  than  that.  s^y^ 

It  is  impossible  to  contend  that  because  some  of  very  ^^i^qett 

voluminous  documents  are  referred  to  on  the  trial  of  an  action,  Budgett. 
and  such  documents  are  entered  as  read  in  the  judgment,  there- 
fore the  costs  of  all  are  to  be  allowed. 

Kekewich,  J. : — 

I  must  send  this  back  to  the  Taxing  Master  for  a  reason 
which  I  will  state.  The  question  whether  any  allowance  ought 
to  be  made  for  copies  of  correspondence  supplied  to  the  Court 
and  to  counsel  is  one  of  very  great  importance.  One  has  to 
bear  in  mind  on  the  one  hand  the  necessary  provision  for  the 
administration  of  justice,  and  on  the  other  the  hardship  which 
any  extravagance  in  the  matter  of  costs  inflicts  on  suitors  who 
no  doubt  sometimes  find  that  litigation  is  an  expensive  luxury. 
One  has  to  bear  in  mind  those  two  points  of  difficulty,  and  to 
steer  as  well  as  one  can  between  the  two  dangers.  Having  now 
had  considerable  experience  as  a  Judge  in  trying  witness  actions, 
I  confess  to  a  strong  opinion  that  in  a  large  number  of  cases  a 
well-arranged  copy  of  the  correspondence  is,  if  not  essential,  at 
any  rate  extremely  useful  to  the  Judge  to  enable  him  to  master 
the  case  as  it  goes  along  and  to  dispose  of  it ;  and  if  the  Judge 
has  it,  of  course  counsel  must  have  it ;  and  not  only  so,  but,  if  it 
is  to  be  really  useful,  the  counsel  on  both  sides  must  have  copies 
of  the  same  character,  paged  in  the  same  way.  I  have  strongly 
urged  on  solicitors,  however  litigious,  to  agree  that  copies  of 
correspondence  should  be  made  in  that  particular  way.  The 
inconvenience  of  having  the  letter  of  the  plaintiff  to  the  defen- 
dant handed  up  by  the  defendant's  solicitor,  who  possibly  does 
not  find  it  at  the  right  moment,  and  then  the  handing  up  of  the 
answer  to  that  by  the  plaintiff's  solicitor,  who  may  equally  not 
have  it  immediately  at  hand,  the  delay  and  the  trouble  in 
referring  to  the  documents  from  time  to  time,  all  increase  the 
burden  of  litigation,  the  time  occupied  in  it,  and  with  the  time 
the  risk  of  those  engaged  insufficiently  mastering  the  case,  and 
of  the  Court  failing  to  arrive  at  the  proper  judgment.  All 
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KEKEWICH,  these  considerations  point  to  the  necessity  of  a  copy  of  corre- 
spondence being  supplied;  and  I  have  often  had  occasion  to 
complain  that  a  copy  has  not  been  furnished  to  me.  But 
BuDGETT  ^^py.  q£  correspondence,  when  furnished,  is  not  always 

BuDGETT.  an  unmixed  good.  Unfortunately  the  course  adopted  some- 
times is  to  get  all  the  correspondence  together  and  copy  it  in 
order  of  date  on  separate  pages,  and  when  that  has  been 
accomplished — which  is  a  very  perfunctory  way  of  performing 
the  duty  of  a  solicitor — it  not  unfrequently  happens  that  some  of 
the  most  important  letters  are  left  out,  so  that  we  have  an 
incomplete  copy  on  the  one  hand,  and  an  overburdened  copy 
on  the  other  hand.  Again,  it  frequently  happens  that  counsel  on 
opening  a  case  hands  in  a  copy  of  correspondence,  and  says  that 
he  does  not  think  it  necessary  to  refer  the  Court  to  any  letters 
of  an  earlier  date  than  one  which  he  names,  and  all  the  rest  are 
passed  over  as  being  unnecessary.  My  opinion  is,  that  where 
the  merits  of  the  case  turn  on  the  correspondence — as  in  this 
case  they  undoubtedly  did — a  proper  copy  of  the  correspondence 
is  so  necessary  for  the  administration  of  justice  that  the  costs  of 
it  ought  to  be  allowed,  but  only  the  costs  of  a  proper  copy 
in  the  sense  which  I  have  indicated.  I  follow  Mr.  Butcher's 
argument  to  this  extent,  that  what  is  a  proper  copy  of  corre- 
spondence is  entirely  matter  for  the  discretion  of  the  Taxing 
Master — that  is  to  say,  the  Court  will  not  review  his  discretion 
unless  inadvertently,  or  by  some  erroneous  conclusion,  he  has 
omitted  to  allow  important  letters,  or  has  included  trumpery 
letters.  There  are  matters  on  which  the  discretion  of  the  Taxing 
Master  must  be  reviewable.  But  it  is  within  the  discretion  of 
the  Taxing  Master  to  say  what  is  a  proper  copy  of  the  corre- 
spondence. That  unfortunately  involves  his  mastering  the 
whole  case  and  the  proceedings,  seeing  how  counsel  treated  it, 
how  the  Judge  treated  it,  what  was  read,  what  was  not  read,  and 
so  forth ;  and  unfortunately,  as  sometimes  there  are  letters  of  a 
trivial  character  mixed  up  with  letters  more  important,  it  may 
be  well-nigh  impossible  for  the  most  careful  solicitor  or  managing 
clerk  to  say  what  ought  to  be  copied  and  what  ought  not.  It 
may  then  be  the  duty  of  the  Taxing  Master  to  make  a  rough 
guess  at  what  ought  to  be  allowed  in  respect  of  any  particular 
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part  of  the  correspondence.  It  might  very  often  be  easy  (in  theK^EKEWlCH, 
sense  of  not  being  difficult,  for  the  operation  must  always  ^^^^ 
involve  labour)  to  reduce  100  folios  considerably — it  may  be  to  ^^v^ 
twenty-five.  In  a  case  of  that  kind  the  Taxing  Master  would  ^^'^^^'^^ 
probably  only  allow  one-half  or  one-third  or  one-fourth,  according  Budgett. 
to  circumstances.  If  therefore  I  was  satisfied  here,  upon  the 
statement  of  the  Taxing  Master,  that  he  had  considered  this  corre- 
spondence in  that  point  of  view,  I  should  be  loth  to  interfere 
with  his  discretion ;  as  at  present  advised,  I  should  not  do  so ; 
but  I  cannot  come  to  that  conclusion  from  the  answers  he  has 
made  to  the  Plaintiff's  objections.  We  all  know  Mr.  Byland  to  be 
a  solicitor  of  very  great  experience,  and  a  Taxing  Master  of  the 
highest  capabilities  and  very  industrious,  and  if  he  said  that  he 
had  looked  into  it  from  the  point  of  view  I  have  mentioned  no 
one  could  doubt  that  he  had  done  so.  But  he  does  not  say  that — 
at  least,  I  do  not  read  his  answers  as  saying  it.  He  says  that  the 
fact  of  the  correspondence  being  entered  in  the  judgment  as 
read  does  not  affect  his  discretion — and  I  pause  to  say  that  I 
entirely  agree  with  him.  The  Taxing  Master  must  look  at  it 
independently  of  that,  which  only  shews  that  it  was  before  the 
Court.  He  says  that  he  has  "  examined  and  considered  it  care- 
fully on  more  than  one  occasion,  the  Defendants  so  strongly 
objecting  to  its  propriety" — that  is  to  say,  to  the  whole.  I 
understand  that  the  Defendants  did  object  to  any  part  of 
it  being  read.  He  says  he  gave  the  matter  all  the  attention 
of  which  he  was  capable,  and  exercised  his  discretion  upon  it 
to  the  best  of  his  ability.  Of  that  I  have  not  the  slightest 
doubt.  But  when  he  comes  to  allow  one-third  he  says  that  he 
allows  that  particular  amount  as  the  equivalent  of  1159  folios 
"which  in  my  judgment  and  discretion  comprises  all  that  is 
necessary  and  proper  to  allow."  He  may  mean  that  one-third  of 
the  copy  of  correspondence  comprised  all  the  correspondence 
that  it  was  necessary  and  proper  to  bring  before  the  Court,  and 
to  supply  to  counsel  and  the  Court,  and  that  therefore  one-third 
of  the  whole  is  all  that  ought  to  be  allowed  in  respect  of  the 
copy  of  correspondence.  He  may  mean  that ;  but  that  is  not 
what  he  says.  He  says  that  the  one-third  comprises  "  all  that 
is  necessary  and  proper  to  allow."    It  may  be  a  mere  misuse 
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KEKBWICH,  of  language.    It  may  be  that  I  do  not  quite  understand  what  he 
'       means.    He  does  not  state  that  which  I  must  ask  him  to  state, 
!^      namely,  what  part  of  the  correspondence,  having  regard  to  all  the 
BuDGETT    circumstances  of  the  case,  and  to  the  way  in  which  the  case  was 
BuDGETT.   brought  before  the  Court  and  treated  by  counsel  and  the  Court 
was  in  his  judgment  necessary  and  proper  to  be  supplied  to  counsel 
and  the  Court  for  the  proper  argument  and  decision  of  the  case. 
If  he  adheres  to  the  one-third,  I,  as  at  present  advised,  cannot 
interfere  with  him.    But  I  think  he  ought  to  allow  all  that  was 
necessary  and  proper  in  that  point  of  view.    Although  he  may 
in  fact  have  done  it,  I  do  not  think  he  has  said  so,  and  I  must 
ask  him  to  reconsider  the  matter  from  my  point  of  view,  or  to 
state  that  he  has  already  done  so ;  and  I  must  send  the  case 
back  to  him  with  an  intimation  to  that  effect. 

The  Taxing  Master  reported  to  his  Lordship  as  follows : — 
"  Upon  the  taxation  and  again  on  the  objections  I  carefully 
considered  the  correspondence,  and  was  on  both  occasions  of 
opinion  that  1159  was  the  proper  length  to  allow.  As  directed 
by  my  Lord  I  have  reconsidered  the  matter,  and  have  had  the 
advantage  of  reading  very  carefully  the  shorthand  writer's  notes 
of  my  Lord's  judgment  of  the  27th  of  October,  1894.  I  have 
also  again  read  and  reconsidered  the  pleadings,  and  have  perused 
the  whole  of  the  3477  folios  of  correspondence.  Having  regard 
to  all  the  circumstances  of  the  case,  and  to  the  way  in  which  the 
case  was  brought  before  the  Court  and  treated  by  counsel  and 
the  Court,  1142  folios  of  the  correspondence  and  no  more  was  in 
my  judgment  necessary  and  proper  to  be  supplied  to  counsel  and 
the  Court  for  the  proper  argument  and  decision  of  the  case." 

Nov.  15.  Upon  this  report  his  Lordship  adopted  the  con- 
clusion at  which  the  Taxing  Master  had  arrived,  and  dismissed 
the  first  summons,  but  made  no  order  as  to  costs. 

Butcher,  for  the  Defendants,  Sarah  Ann  MeaJcin,  Albert 
Buchanan,  and  William  Harvie,  in  support  of  the  second  sum- 
mons : — 

The  whole  of  these  statute-barred  items  ought  to  be  disallowed. 
As  regards  those  which  have  not  been  paid  by  the  trustees  to 
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their  solicitors,  it  is  clear  that  the  solicitors  could  not  have  re-  KEKEWICH, 
covered  them  bv  action,  and  it  was  never  intended  by  the  judg- 

1894 

ment  of  the  24th  of  July,  1893,  to  give  either  to  the  retiring  r^v^ 
trustees  or  their  solicitors  any  right  which  they  did  not  previously  ^^^^^tt 
possess.    If  the  solicitors  had  brought  an  action  for  the  costs  Budgett 
against  the  trustees  it  must  necessarily  have  failed  if  the  trustees 
set  up  the  Statute  of  Limitations.    In  an  administration  action 
a  residuary  legatee  after  judgment  has  a  right  to  compel  execu- 
tors to  plead  the  statute:   In  re  Wenliam  (1),  (following  and 
extending  many  previous  cases),  and  that  rule  must  apply  by 
analogy  as  between  the  beneficiaries  and  the  trustees  in  the 
present  case. 

But  further,  even  as  regards  the  sums  which  have  been  actually 
paid  by  the  trustees  to  their  solicitors,  as  the  trustees  did  not 
claim  them  within  six  years  as  against  the  trust  estate,  they 
cannot  claim  them  now.  The  trustees  might  have  been  entitled 
to  reimburse  themselves  out  of  the  trust  funds  in  their  hands ; 
but  as  they  have  not  done  so  their  remedy  is  gone,  and  the  order 
to  tax  cannot  confer  a  new  remedy  upon  them.  Curwen  v. 
Milhurn  (2),  referred  to  by  the  Taxing  Master,  so  far  as  it  is 
an  authority,  tends  to  shew  that  under  the  common  order  to  tax 
the  Taxing  Master  cannot  properly  take  notice  of  statute-barred 
items.  On  principle  he  ought  not,  and  there  is  no  authority  to 
shew  that  he  ought.  Curwen  v.  Milium  was  a  peculiar  case, 
and  the  actual  decision  in  it  throws  no  light  on  the  present 
question. 

Ingle  Joyce,  for  the  Plaintiff  and  the  Defendant  W.  H.  Budgett 
(the  former  trustees  of  the  settlement)  : — 

The  trustees  have  a  lien  or  right  of  indemnity  as  against  the 
trust  estate  for  the  whole  of  their  costs,  charges,  and  expenses, 
properly  incurred,  and  by  the  terms  of  the  judgment  they  are 
entitled  to  retain  the  whole  out  of  the  capital  moneys  subject  to 
the  trusts  of  the  settlement.  The  whole  object  of  the  direction 
for  taxation  is  to  give  effect  to  the  trustees'  lien,  and  in  this 
respect  the  case  is  similar  to  Curwen  v.  Milhurn.  The  statute 
does  not  destroy  the  debt,  but  only  prevents  an  action  being 
(1)  [1892]  3  Ch.  59.  (2)  42  Ch.  D.  424. 
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BUDGETT. 


KEKE^VICH,  brought.    In  the  present  case  no  action  is  brought.    If  the 
trustee  of  a  settlement  holds  stock,  and  has  incurred  costs,  he  is 

1894 

*^v^       not  bound  to  sell  the  stock  at  once  in  order  to  pay  the  costs. 
BuDGETT    -g^  .g  trustee  for  himself  of  so  much  of  the  stock  as  is 

equivalent  to  the  amount  which  he  has  properly  expended.  He 
cannot  be  bound  to  plead  the  statute  against  himself.  A  trustee, 
like  an  executor,  may  retain  his  own  debt  though  statute- 
barred. 

Under  the  common  order  to  tax  it  may  be  right  that  statute- 
barred  items  should  be  disregarded,  as  the  solicitor  is  prima  facie 
in  the  position  of  a  plaintiff.  But  that  practice  has  no  applica- 
tion to  a  taxation  of  this  kind,  where  the  trustees  are  in  the 
position  of  defendants  claiming  a  right  of  retainer. 

The  analogy  of  the  rule  which  applies  in  administration 
actions  after  judgment  as  between  the  executors  and  creditors 
of  the  testator  whose  debts  are  statute-barred  is  wholly  inap- 
plicable to  a  case  where  the  debt  is  that  of  the  trustee,  which 
he  has  properly  incurred  on  behalf  of  the  trust  estate.  There 
is,  therefore,  no  distinction  in  principle  between  those  statute- 
barred  items  which  have,  and  those  which  have  not,  been  actually 
paid  by  the  trustees.  It  would  be  very  undesirable  that  solicitors 
to  trustees  should  be  mulcted  of  their  costs  merely  because,  for 
the  convenience  of  their  clients  in  the  administration  of  the 
trust,  they  had  refrained  from  requiring  payment  for  a  period  of 
more  than  six  years. 

[He  referred  also  to  In  re  Murray  (1)  ;  In  re  Carter  (2).] 

[Kekewich,  J.,  said  that  in  the  present  case  there  appeared  to 
be  a  practical  difSculty,  inasmuch  as  the  statute-barred  items 
having  been  separately  certified,  and  their  admissibility  left  for 
the  decision  of  the  Court,  they  were  necessarily  not  vouched,  and 
therefore  the  Court  would  have  no  means  of  assuring  itself  that 
the  money  reached  the  hands  of  the  solicitors.  This  could  not 
ordinarily  arise  on  a  taxation  of  costs,  charges,  and  expenses 
properly  incurred,  because,  as  his  Lordship  believed,  the  Taxing 
Master  in  an  ordinary  case  did  not  issue  his  certificate  until  all 
the  items  were  vouched.  Some  doubt  was  then  intimated  by 
counsel  as  to  whether  this  was  the  practice ;  and  his  Lordship 
(1)  W.  N.  (1867)  190.  (2)  55  L.  J.  (Ch.)  230. 
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accordingly  sent  for  tlie  Taxing  Master  and  conferred  with  him  KEKEWICH, 
on  the  subiect.    His  Lordship  then  said  that  his  notion  of  the 

•  1894 

practice  was  confirmed  by  the  Taxing  Master.    In  taxing  costs, 
charges,  and  expenses  of  trustees  any  items  for  costs  not  paid  to  b^gett 
the  solicitors  of  the  trustees  were  queried  in  pencil  or  otherwise,  Budgett 
and  the  certificate  did  not  issue  until  the  vouchers  were  pro- 
duced and  the  queries  erased.] 

Butcher,  in  reply  : — 

It  would  be  a  great  hardship  on  cesiuis  que  trust  if,  in  cases 
such  as  this,  statute-barred  items  were  allowed  after  the  lapse  of 
many  years,  when  there  might  be  great  difficulty  in  obtaining 
evidence  to  shew  whether  the  costs  had  or  had  not  been  paid ;  and 
it  would  be  very  burdensome  if  under  every  common  order  to  tax 
trustees'  costs  the  history  of  each  item  had  to  be  inquired  into. 
On  the  other  hand,  the  solicitors  of  trustees  can  easily  protect 
themselves  against  the  operation  of  the  statute  by  taking  an 
acknowledgment.  Here  the  costs  begin  in  1866.  The  only 
remedy  of  the  trustees  is  by  action  for  indemnity,  and  to  such 
an  action  the  statute  might  be  pleaded  in  bar. 

Kekewich,  J. : — 

In  this,  as  in  all  other  cases,  it  is  of  the  utmost  importance  to 
ascertain  exactly  what  the  Court  is  required  to  decide,  and  that 
is  sometimes  more  easily  approached  from  the  negative  side ; 
that  is  to  say,  by  ascertaining  what  the  Court  is  not  required  to 
decide,  and  that  course  seems  to  be  convenient  here. 

Keference  has  been  made  to  authorities,  and  through  the 
authorities  to  the  practice  of  the  Court,  concerning  common 
orders  to  tax  solicitors'  bills  of  costs,  and  the  arguments  and 
remarks  which  apply  to  the  common  order  may  with  equal  pro- 
priety be  applied  to  a  special  order,  that  is  to  say,  an  order  made 
under  special  circumstances,  but  not  dealing  with  the  particular 
question  of  statute-barred  items.  The  question  whether  statute- 
barred  items  ought  to  be  considered  by  the  Taxing  Master  or  not 
came  before  Mr.  Justice  North  in  Curwen  v.  Milium  (1),  and  he 
expressed  a  doubt  whether  under  the  common  order  to  tax  a 

(1)  42  Ch.  D.  424. 
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KEKEWICH,  solicitor's  bill  the  Taxing  Master  ought  to  strike  out,  without 
taxing  them,  all  statute-barred  items.  I  believe  it  has  always 
v-v-^  been  the  practice  at  the  Taxing  Masters'  Office,  in  the  absence  of 
BuDGETT  special  directions,  to  strike  out  statute-barred  items.  That 
BuDGETT.  appears  to  be  so  from  what  was  done  in  Curwen  v.  Milburn  (1).  It 
also  appears  from  the  case  of  In  re  Murray  (2),  which  was 
twenty-two  years  earlier.  In  both  of  those  cases — In  re  Murray 
and  Curwen  v.  Milburn — it  was  decided  ultimately,  quite  apart 
from  any  question  of  this  kind,  that  a  solicitor's  lien  was  not 
affected  by  the  accident  that  some  of  the  costs  for  which  he 
claimed  the  lien  were  statute-barred,  and  therefore  were  not 
dealt  with  on  the  taxation.  Those  decisions  go  no  further  than 
that.  They  may  be  said  to  leave  the  question  still  open  whether 
the  Taxing  Master  ought  to  include  in  the  taxation  statute- 
barred  items.  But  if  I  am  right,  as  I  believe  I  am,  in  saying 
that  it  has  never  been  the  practice  at  the  Taxing  Masters'  Office 
to  tax  such  items,  they  will,  as  hitherto,  remain  untaxable  under 
the  common  order,  and  also  under  a  special  order  not  dealing 
with  them  particularly.  Curwen  v.  Milburn,  however,  is  useful 
as  indicating  the  convenient  course  to  be  followed  where  an 
objection  is  taken  before  the  Taxing  Master  respecting  statute- 
barred  items  on  a  bill  submitted  for  taxation,  and  the  question  has 
to  be  determined  whether  in  that  case,  not  being  a  common  case, 
the  statute-barred  items  ought  to  be  allowed.  The  Taxing  Master 
here  has  followed  a  convenient  course  in  saying  what  ought  to 
be  allowed,  if  anything,  leaving  it  open  to  the  Court  to  determine 
whether  it  shall  be  allowed  or  not.  I  do  not  see  how  he  could 
have  adopted  a  more  convenient  course.  He  has  done  that,  and 
has  remitted  the  question  to  the  Court,  as  he  could  not  dispose 
of  it  himself.  I  am  not  dealing  with  the  common  order  or  special 
order  to  tax  a  solicitor's  bill.  What  I  am  dealing  with  is  a 
direction  to  ascertain  by  the  process  of  taxation  the  charges  and 
expenses  properly  incurred  by  trustees.  Mr.  Joyce  has  called  my 
attention  to  the  form  of  order,  that  the  trustees  do  pay  and 
retain  such  last-mentioned  costs  when  taxed  out  of  the  capital 
moneys  subject  to  the  trusts  of  the  settlement.  This  must  not 
be  forgotten ;  but  I  am  not  sure  that  it  really  does  govern  the 
(1)  42  Ch.  D.  424.  (2)  W.  N.  (1867)  190. 
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question  in  any  way,  because  there  might  just  as  well  be,  as  we  KEKEWICH, 
often  have  it,  liberty  to  apply  in  Chambers  to  raise  the  costs,  or 
a  direction  at  once  to  raise  and  pay  them  by  mortgage  or  sale. 


But  the  importance  of  it  is  not  in  its  exact  form,  but  because  it  ^^^gett 
shews  that  the  costs,  charges,  and  expenses  were  to  be  paid  some-  Bqdgett. 
how  or  other  out  of  the  trust  estate  ;  that  is,  that  the  trustees  were 
to  be  indemnified  by  the  trust  estate  against  the  costs,  charges, 
and  expenses.  Why  should  they  not  be  indemnified  against 
costs  which  they  have  properly  incurred  to  their  solicitors  (for 
that  they  have  been  properly  incurred  is  concluded  by  the  tax- 
ation), but  which  they  might  have  refused  to  pay  on  the  ground 
that  they  were  statute-barred  ? 

The  costs  divide  themselves  into  two  classes.  First  come  the 
costs  which  the  trustees  have  paid,  though  they  were  not  bound 
to  pay  them — that  is  to  say,  they  might  have  pleaded  the  statute. 
It  has  often  been  said  that  the  statute  is  dishonestly  pleaded. 
"Trustees  are  not  bound  to  do  anything  dishonest  or  immoral  for 
the  sake  of  their  cestuis  que  trust ;  and  therefore,  if  they  have 
paid  these  costs,  it  seems  to  me  that  they  are  entitled  to  be  indem- 
nified against  them  out  of  the  trust  estate.  The  analogy  is  cited 
— and  it  becomes  important  as  regards  the  second  division — of 
the  case  of  an  executor.  Like  most  other  analogies,  it  is  far  from 
complete ;  but  to  the  extent  to  which  it  can  properly  be  applied 
it  assists  the  trustees  very  largely.  An  executor  may  pay  a 
statute-barred  debt ;  he  is  perfectly  at  liberty  to  do  so,  and,  unless 
dishonesty  or  fraud  be  set  up,  his  act  cannot  be  impeached.  Being 
at  liberty  to  pay  a  statute-barred  debt,  he  is  at  liberty  to  retain  a 
statute-barred  debt.  There  is  no  occasion  to  go  fully  into  the 
law  on  the  subject,  but  I  have  found  one  case — a  recent  one — which 
was  not  cited  in  argument,  and  which  is  well  worth  a  reference, 
because  of  its  comment  on  earlier  cases.  That  is  the  case  of 
Midgley  v.  Midgley  (1),  before  the  Court  of  Appeal,  on  appeal 
from  Mr.  Justice  Bomer.  Lord  Justice  Lindley,  in  giving  judg- 
ment in  that  case,  refers  to  a  case  of  Hill  v.  Walker  (2).  In  that 
case  I  find  the  Vice-Chancellor  Wood  (3)  said  that  "  the  Court 
had  decided  in  previous  cases,  that  an  executor  is  not  bound  to 

(1)  [1893]  3  Ch.  282.  (2)  4  K.  &  J.  166. 

(3)  4  K.  &  J.  168. 
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KEKEWIOH,  set  up  the  Statute  of  Limitations  as  a  defence  to  claims  made  by 
third  persons  against  the  testator's  estate ;  and  if  he  is  not 
bound  to  take  that  course  in  dealing  with  others,  what  principle 
BuDGETT  there  be  for  saying  he  is  to  be  more  rigorous  in  regard  to 
Btoqett.  himself?"  I  thought  it  worthwhile  to  look  at  a  recent  text- 
book— a  useful  book  by  Mr.  Elgood  (1) — to  see  whether  reference 
was  made  to  any  other  cases,  and  I  find  the  law  stated  in  a 
concise  and  neat  way  thus :  "  Inasmuch  as  an  executor  may  pay  a 
debt  of  his  testator's  which  is  barred  by  the  Statutes  of  Limitations, 
he  may  retain  for  his  own  statute-barred  debt ;  and  e  converso,  as 
he  would  be  committing  a  devastavit  if  he  were  to  pay  a  debt 
barred  by  the  Statute  of  Frauds,  he  cannot  retain  for  such  a  debt 
due  to  himself."  The  advantage  of  that  on  the  present  occasion 
is  that  it  shews  a  reason,  namely,  that  an  executor  is  not  com- 
mitting a  devastavit  in  retaining  a  statute-barred  debt.  It  may 
be  perfectly  right  to  do  it.  A  trustee  is  in  a  much  better 
position  than  an  executor  for  many  reasons,  and  for  one  which  I 
will  come  to  presently.  When  it  is  said  that  the  trustees  are  to 
be  indemnified  against  costs  which  they  have  properly  paid,  and 
when  the  conclusion  is  once  arrived  at  that  statute-barred  claims, 
including  certainly  those  to  solicitors  as  much  as  to  any  trades- 
man, may  properly  be  paid,  the  question  seems  to  me  to  be 
determined.  They  are  to  retain  and  pay  what  they  have 
properly  paid. 

But  that  does  not  quite  establish  their  claim  to  pay  their 
solicitors  costs  which  ought  to  have  been  paid — costs  properly 
incurred,  for  which  the  trustees  were  once  liable  at  law,  but  which 
have  become  statute-barred,  and  which  have  not  been  paid  by 
them,  but  which,  nevertheless,  they  assert  ought  to  be  paid,  and 
assert  honestly,  no  one  impeaching  their  honesty  in  that  respect. 
That  raises  another  question. 

It  occurred  to  me  to  inquire  how  a  claim  of  that  kind  could 
pass  a  Taxing  Master;  because  certainly  the  practice  is — I  had 
no  doubt  about  it,  but  I  have  verified  it  by  the  information  of 
Mr.  Byland — that  a  Taxing  Master  in  such  a  case  does  not  allow 
the  certificate  to  go  for  costs,  charges,  or  expenses  paid  unless 
they  have  been  paid — that  is  to  say,  unless  a  voucher  is  produced 
(1)  Walker  and  Elgood  on  Executors,  2nd  Ed.  p.  188. 
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after  payment.  That  was  impossible  in  the  present  instance KEKEWICH, 
because  he  adopted  the  course,  which,  as  I  have  already  stated, 
I  think  a  convenient  one,  of  taxing  them  separately  in  order  to 
remit  to  the  Court  the  question  whether  they  were  to  be  paid  or 
not.  Therefore  he  could  not  call  for  a  voucher  when  the  point  Budqett. 
was  left  open  whether  there  ever  was  to  be  a  voucher.  But  that 
does  not  create  any  practical  difficulty.  That  is  a  question 
which  cannot  often  arise  before  a  Taxing  Master  for  the  reason  I 
have  mentioned.  But  are  not  the  trustees  entitled  honestly  to 
say  that  these  costs  ought  to  be  paid,  and,  therefore,  they  ought 
to  be  allowed  to  retain  and  pay  them  out  of  the  trust  estate  ? 

Mr.  Butcher's  strong  point  on  that  is  that  when  once  the 
cestuis  que  trust  intervene  they  are  entitled  to  exercise  their  own 
judgment.  If  the  trustees  had  paid  the  costs  it  might  be  that 
there  was  nothing  to  be  said ;  but  if  the  trustees  have  not  paid 
them,  "  I,"  says  Mr.  Butcher,  "  representing  the  cestuis  que  trust, 
step  in  and  say  I  will  insist  on  the  statute,  although  the  trustees 
do  not,"  and  there  he  relies  on  the  analogy  of  the  administration 
of  a  deceased  person's  estate,  and  refers  to  the  most  recent 
-example  of  it  in  In  re  Wenham  (1),  before  Mr.  Justice  North, 
where  the  old  practice  was  applied  to  an  administration  summons. 
The  law  is  perfectly  clear :  the  residuary  legatee  may  after  judg- 
ment step  in  and  say,  "  Now  I  am  in  command,  and  you,  the 
^executor,  shall  not  do  what  you  might  have  done  if  there  had 
been  no  judgment,  that  is  to  say,  I  will  insist  on  the  statute 
being  set  up."  Now,  what  is  the  distinction  ?  The  distinction 
seems  to  me  to  be  very  clearly  shewn  by  the  cases  to  which  I 
have  referred  for  this  purpose.  The  executor  is  not  paying  his 
own  debt.  He  is  paying  the  testator's  debt.  He  is  admitting  a 
creditor  to  prove  against  another's  estate.  The  trustee  is  paying 
his  own  debt,  and  he,  although  the  legal  liability  may  be  gone, 
still  owes  the  money.  It  may  not  be  recoverable,  but  still  the 
debt  is  not  gone.  It  is  a  debt  due  from  him.  Any  question  of 
dishonesty,  any  setting  up  the  statute  being  out  of  the  way,  he 
still  remains  morally  liable,  and  he  remains  liable  in  every  sense 
except  that  an  action  cannot  be  brought.  Ought  he  not  to  be 
indemnified  against  that  ?  What  is  the  meaning  of  indemnity  ? 
(1)  [1892]  3  Ch.  59. 
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KEKEWIOH,  Kot  surely  that  he  is  only  to  be  indemnified  against  that  which 
can  be  enforced  by  action,  but  that  he  is  to  be  indemnified 
against  all  fair  claims  of  every  kind.  The  distinction  seems 
to  me  to  get  rid  of  what  otherwise  struck  me  as  a  powerful 
BuDGETT.  argument.  The  trustees  are  not  admitting  claims  against 
another's  estate,  although  indirectly  it  is  so.  It  is  not  a  claim 
against  the  estate,  or  at  all  events  not  that  only ;  it  is  a  claim 
against  the  trustees  themselves,  and  I  think  they  are  entitled 
to  be  indemnified  against  that.  Therefore  I  think  that  all 
these  sums  which  the  Taxing  Master  certifies  as  having  been 
properly  incurred  by  the  trustees,  paid  or  payable  to  the  solicitors, 
notwithstanding  the  statute,  ought  now  to  be  included  in  the 
costs  which  are  to  be  retained  and  paid  out  of  the  capital  moneys 
subject  to  the  trusts  of  the  indenture  of  settlement.  There  will 
be  no  order  on  the  summons  except  that  the  retiring  trustees 
add  their  costs  of  the  application  to  the  costs,  charges,  and 
expenses  which  they  are  directed  to  pay  and  retain. 


Solicitors  :  Ingle,  Holmes,  &  Sons';  Fobs  dt  Ledsam, 

C.  C.  M.  D. 
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KIBBLE  V.  FAIRTHORNE.  romer,j. 

[1893    K.  977.] 

Limitations — Statutes  of — Mortgagee — Extinguishment  of   Title   of  Second  ^'  ^' 

Mortgagee — Possession  of  Mortgagor — Vesting  of  Legal  Estate — Statute 
of  Limitations,  1833  (3  cfc  4  Will.  4,  c.  27),  s.  34 — Real  Property  Limitation 
Act,  1874  (37  &  38  Vict.  c.  57),  s.  8. 

Sect.  34  of  3  &  4  Will.  4,  c.  27,  which  provides  that  at  the  determination 
of  the  statutory  period  of  limitation  for  bringing  an  action  the  right  and 
title  "  to  the  land  shall  be  extinguished,  applies  as  between  a  mortgagee 
and  a  mortgagor  in  possession,  and  in  favour  of  the  latter,  although  a 
prior  mortgage  has  been  in  existence  during  the  earlier  part  of  such 
statutory  period. 

The  effect  of  barring  the  mortgagee's  title  is  to  vest  the  legal  estate  in 
the  mortgagor,  and  therefore,  if  he  afterwards  grants  a  mortgage  to  another 
person,  and  the  subsequent  mortgagee  brings  an  action,  against  the 
mortgagor  and  the  mortgagee  against  whom  the  statute  has  run,  to 
enforce  his  security,  the  plaintiff  may  rely  on  such  extinguishment  of 
title  in  support  of  his  own  claim  as  first  mortgagee,  although  the 
mortgagor  does  not  rely  on  the  statute  and  has,  after  the  expiration  of  the 
statutory  period,  given  his  co-defendant  a  written  acknowledgment. 

In  1862  hereditaments  in  the  parish  of  St.  James,  BracMey,  in 
the  county  of  Northampton,  were  conveyed  to  E.  F.  Fairthorne  in 
fee  simple,  and  he  remained  in  possession  of  them  from  the  date 
of  the  conveyance  until  the  trial  of  the  action  mentioned  below. 

By  a  deed  dated  the  4th  of  November,  1864,  E.  F.  Fairthorne, 
in  consideration  of  an  advance  of  £1000,  conveyed  the  property 
to  T,  Hyde  and  others,  who  were  the  trustees  of  a  building 
society,  by  way  of  mortgage  to  secure  to  the  society  or  its 
trustees,  according  to  the  rules,  payment  in  fourteen  years  of 
168  monthly  instalments  of  £9  12s.  4cZ.  each.  This  deed 
provided  that,  on  payment  of  all  the  moneys  thereby  secured,  the 
trustees  should  indorse  on  the  deed  the  usual  statutory  receipt 
and  acknowledgment. 

By  a  deed  dated  the  3rd  of  September,  1874,  E.  F.  Fairthorne, 
in  consideration  of  £700,  therein  stated  to  be  lent  to  him  by 
Thomas  Fain,  conveyed  the  same  hereditaments  to  Fain,  subject 
to  the  mortgage  to  the  building  society,  by  way  of  mortgage  to 
secure  £700  and  interest.    This  deed  contained  a  covenant  by 
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KOMEB,  J.  E.  F,  Fairthorne  to  repay  the  principal  and  interest  on  the 
1894      3rd  of  March,  1875,  and  there  was  a  proviso  for  redemption  on 
Kibble     payment  on  that  day. 
Faiethokne.  1877,  E.  F.  Fairthorne  deposited  with  a  bank  at  Banhury 

  such  of  the  title  deeds  of  the  property  as  were  in  his  possession 

as  security  for  an  overdraft.  No  notice  of  this  charge  or  of  the 
mortgage  of  1874  was  given  to  the  building  society.  Pain 
became  bankrupt,  and  on  the  19th  of  May,  1881,  the  trustee  in  his 
bankruptcy  delivered  the  mortgage  deed  of  the  3rd  of  September, 
1874,  to  E.  F,  Fairthorne, 

In  1886  all  the  moneys  owing  to  the  building  society  had 
been  paid  off,  and  on  the  18th  of  May,  1886,  the  trustees  of  the 
society  indorsed  on  their  mortgage  deed  the  usual  statutory 
receipt  for  the  moneys  thereby  secured,  and  delivered  it  so 
indorsed  to  E.  F.  Fairthorne. 

In  1890  the  bank  required  E,  F,  Fairthorne  to  give  further 
security  for  his  overdraft,  which  then  amounted  to  £1200,  or  to 
repay  the  amount;  and  on  the  12th  of  July,  1890,  Thomas  Kihhle, 
at  the  request  of  E.  F,  Fairthorne,  paid  the  bank  the  £1200  and 
received  from  them  the  title  deeds  in  their  possession.  On  the 
same  day  E,  F,  Fairthorne  gave  Kihhle  a  memorandum  that  the 
deeds  were  deposited  to  secure  the  £1200  and  interest. 

By  a  deed  dated  the  12th  of  May,  1892,  E,  F,  Fairthorne,  as 
beneficial  owner,  conveyed  the  hereditaments  to  Kibhle  by  way 
of  mortgage  to  secure  the  £1200  and  interest  thereon.  This 
deed  was  in  the  form  of  a  first  mortgage. 

In  August,  1893,  Kibhle  issued  an  originating  summons  against 
E.  F.  Fairthorne  to  enforce  his  mortgage ;  but  in  answer  to  this 
summons  one  E.  Fairthorne  filed  an  affidavit  in  which  he  claimed 
that  he,  Caroline  Fairthorne,  and  Frederick  Fairthorne  held  a 
mortgage  on  the  hereditaments  for  £700  and  interest  in  priority 
to  Kibble's  mortgage. 

On  discovering  that  questions  of  priority  would  arise,  Kibble 
discontinued  the  proceedings  on  the  originating  summons,  and 
in  November,  1893,  he  commenced  this  action  against  E,  F.  Fair- 
thorne, Caroline  Fairthorne,  E.  Fairthorne,  and  F.  Fairthorne, 
claiming  a  declaration  that  he  was  entitled  to  a  first  charge  to 
secure  £1200  and  interest,  in  priority  to  any  mortgage  or  charge 
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belonging  to  Caroline  FairtJiorne,  E.  Fairthorne,  and  F.  Fair-  komek,  J. 
tliorne ;  a  declaration  that  the  legal  estate  was  vested  in  him,  or  i894 
in  the  alternative  that  the  Defendants  might  be  ordered  to  kibble 
convey  it  to  him ;  recovery  of  all  title  deeds  in  the  possession  j^^jj^^g^pj^^ 
of  the  Defendants ;  accounts  ;  that  the  Plaintiff's  mortgage  might  — - 
be  enforced  by  foreclosure  or  sale  ;  the  appointment  of  a  receiver ; 
and  possession  of  the  mortgaged  hereditaments.    The  Defen- 
dants, Caroline  Fairthorne,  E.  Fairthorne,  and  F,  Fairthorne,  by 
their  defence,  alleged  that  the  £100  secured  by  the  mortgage 
of  the  8rd  of  September,  1874,  formed  part  of  the  residuary 
personal  estate  of  Eliza  Pain,  who  died  in  1869,  having  bequeathed 
her  personal  estate  to  these  Defendants ;  that  Thomas  Pain  died 
about  the  12th  of  June,  1890;  and  that  J.  W.  Symington,  his 
executor,  by  a  deed  dated  the  3rd  of  June,  1893,  conveyed  the 
mortgaged  hereditaments  to  these  Defendants  and  their  heirs, 
to  the  use  of  them,  their  heirs  and  assigns  for  ever,  "  and  to  no 
other  use,  interest,  or  purpose  whatsoever." 

This  deed  contained  recitals  of  the  mortgage  of  1874 ;  that 
"  default  was  made  in  payment  of  the  said  sum  of  £700  and 
interest  on  the  day  in  the  said  proviso  for  redemption  appointed 
for  that  purpose,  and  the  same  with  an  arrear  of  interest  amount- 
ing to  £590  12s.  Qd.  still  remains  due  and  owing  upon  the  afore- 
said security,"  and  that  Caroline  Fairthorne,  E.  Fairthorne,  and 
F,  Fairthorne  had  requested  Symington  to  convey  to  them  the 
legal  estate  in  the  mortgaged  hereditaments,  which  he  had 
agreed  to  do. 

The  sum  of  £590  12s.  Qd.  represented  the  whole  amount  of 
interest  (less  tax)  from  the  date  of  the  mortgage  of  1874. 

The  Plaintiff  in  his  pleadings  alleged  that  from  the  date 
of  the  mortgage  of  the  3rd  of  September,  1874,  to  the  date 
of  the  pleading,  no  principal  or  interest  had  ever  been  paid  to 
or  demanded  by  the  alleged  mortgagees  by  or  from  E.  F.  Fair- 
thorne, that  no  acknowledgment  of  their  title  had  been  given  by 
him,  and  that  the  alleged  mortgage  had  become  void  and  could 
not  be  enforced  by  these  Defendants. 

The  Defendants  alleged  that  E.  F.  Fairthorne  had  acknow- 
ledged in  writing  the  title  of  the  other  Defendants  after  Syming- 
ton's conveyance  to  them. 
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ROMER,  J.  The  action  was  tried  before  Mr.  Justice  Bomer  on  the  7th,  8th, 

1894  and  9  th  of  November,  1894.    Several  questions  were  argued,  but 

Kibble  ultimately  the  Defendants  agreed  to  accept  the  judgment  of 

Faiethokne  Court  on  the  question  the  argument  of  which  is  reported 

—  below. 

Oswald,  Q.C.,  and  John  Henderson,  for  the  Plaintiff: — 

The  Defendants,  C.  Fairthorne,  E.  Fairthorne,  and  F.  Fair'- 
thorne,  have  no  better  title  than  Pain  or  those  claiming  under 
him  would  have  had  immediately  prior  to  the  execution  of  the 
assignment  from  Symington,  But  at  the  date  of  that  assignment 
all  claims  under  the  mortgage  to  Pain,  whether  in  respect  of  the 
money  secured  or  the  land  mortgaged,  had  been  absolutely  ex- 
tinguished, and  the  mortgagee's  title  to  the  land  no  longer 
existed  :  DawJcins  v.  Lord  Penrhyn  (1). 

The  claim  in  respect  of  money  secured  on  mortgage  of  land  is 
barred,  after  twelve  years  from  the  time  when  the  right  to  pay- 
ment accrued,  or  from  the  time  when  some  payment  of  principal 
or  interest  was  made,  or  an  acknowledgment  in  writing  was 
given :  37  &  38  Yict.  c.  57,  s.  8. 

That  section  must  be  read  together  with  sect.  34  of  3  &  4 
Will.  4,  c.  27,  which  provides  that,  at  the  determination  of  the 
statutory  period  limited  to  any  person  for  making  entry  or 
bringing  an  action,  "  the  right  and  title  of  such  person  to  the 
land  .  .  .  shall  be  extinguished." 

And  when  once  a  title  has  been  extinguished  by  the  Statute  oj 
Limitations,  no  mere  acknowledgment  by  the  person  who  has 
acquired  the  statutory  title  can  restore  the  old  title :  In  re 
Alison  (2) ;  Sanders  v.  Sanders  (3). 

The  effect  of  barring  the  mortgagee's  title  is  to  vest  the  legal 
estate  in  the  mortgagor :  Sands  to  Thompson  (4). 

Therefore  in  1887,  that  is  twelve  years  from  the  time  when 
the  principal  became  payable  under  Pain's  mortgage,  the  title 
of  the  mortgagee  was  absolutely  extinguished  and  re-vested  in  the 
mortgagor. 

E,  Manley  Smith,  for  E.  F,  Fairthorne. 

(1)  4  App.  Cas.  51.  (3)  19  Ch.  D.  373,  379, 

(2)  11  Ch.  D.  284.  (4)  22  Oh.  D.  614. 
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Neville,  Q.C.,  and  >S'.  Bickinson,  for  the  Defendants,  C,  Fair-  ROMER,  J. 
thorne,  E.  Fairthorne,  and  F,  Fairtliorne  : —  1894 

The  decisions  relied  on  by  the  Plaintiff  do  not  apply  to  this  Kibble 
case.  It  is  well-settled  law  that  where  a  statutory  title  has  been  fairthobne, 
conferred  by  twenty  (now  twelve)  years'  possession,  a  subsequent 
acknowledgment  will  not  re-vest  the  property.  But  the  cases 
establishing  that  proposition  were  decided  on  sections  which 
have  no  application  to  the  present  case,  which  is  governed  by 
the  sections  specially  relating  to  mortgagors  and  mortgagees. 

[KoMER,  J. : — Suppose  a  mortgagor  is  in  possession  for  twelve 
years,  and  pays  no  principal  or  interest  and  gives  no  acknow- 
ledgment, is  he  not  absolutely  entitled,  and  what  becomes  of  the 
legal  estate  ?] 

It  is  outstanding  in  the  mortgagee.  Sects.  40  and  42  of 
3  &  4  Will.  4,  c.  27,  and  sect.  8  of  the  Act  of  1874,  apply  to 
mortgages  and  only  bar  the  remedy  to  recover  the  money  secured. 
The  effect  of  sects.  2,  3,  and  28  of  the  Act  of  William  on  the 
mortgagee's  right  of  entry  was  doubtful. 

[KoMER,  J.,  referred  to  7  Will.  4  and  1  Yict.  c.  28,  and 
Shelf ord's  Keal  Property  Statutes  (1).] 

Where  only  the  remedy  was  barred,  and  the  right  was  not 
extinguished,  the  remedy  might  be  revived  by  a  subsequent 
acknowledgment. 

[EoMEE,  J. : — But  the  remedy  as  against  the  land,  even  in  the 
case  of  mortgagor  and  mortgagee,  is  governed  by  the  earlier 
sections.  Harloch  v.  AsJiberry  (2)  shews  that  an  action  of  fore- 
closure, which  would  have  been  the  mortgagee's  remedy,  is  an 
action  for  recovery  of  land,  and  therefore  not  within  sect.  40, 
but  within  sects.  2  and  24  of  3  &  4  Will.  4,  c.  27,  and  7  Will.  4 
and  1  Vict.  c.  28  ;  and  Sutton  v.  Sutton  (3)  shews  that  under 
sect.  8  of  the  Act  of  1874,  after  twelve  years  have  elapsed  both 
the  personal  remedy  on  the  mortgagor's  covenant  and  the  remedy 
against  the  land  are  gone.] 

7  Will.  4  and  1  Yict.  c.  28  shews  that  time  does  not  run  from 
the  date  when  entry  might  first  have  been  made. 


(1)  9th  Ed.  p.  159.  (2)  19  Ch.  D.  539.  (3)  22  Ch.  D.  511. 
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ROMER,J.      The  rights  of  the  mortgagee  under  the  mortgage  of  1874 
1894       only  accrued  in  1886,  when  the  building  society  mortgage  was 
Kibble     paid  off,  and,  as  twelve  years  have  not  elapsed  since  1886,  the 
Faiethoenb  P^^^sons  claiming  under  the  mortgage  of  1874  may  still  recover 
—      the  land.    The  mortgagor  was  not  holding  possession  against 
those  claiming  under  the  mortgage  of  1874,  and  it  is  not  a 
question  of  the  right  to  enter.    If  the  first  mortgagee  had  been 
in  possession  during  the  whole  of  the  twelve  years  from  the  time 
when  the  second  mortgagee's  money  became  payable,  it  would 
have  been  hard  on  the  latter  if  his  title  became  extinguished 
although  he  never  had  the  power  to  enter. 

[KoMER,  J. : — There  is  no  hardship,  for  he  could  foreclose  the 
mortgagor  before  the  twelve  years  expired.] 

The  Plaintiff  cannot  set  up  the  Statutes  of  Limitations,  for 
there  is  nothing  in  the  statutes  conferring  any  right  or  title 
except  on  the  person  in  possession.  This  possessory  title  cannot 
be  interfered  with,  but  there  is  no  divesting  clause  in  favour 
of  any  person  who  has  acquired  a  title  otherwise  than  by 
possession. 

EOMEE,  J. : — 

I  cannot  say  that  I  feel  any  doubt  as  to  how  I  should  decide 
this  question. 

A  mortgagee  has  two  remedies :  one  being  against  the  land 
comprised  in  his  mortgage,  and  the  other  against  the  mortgagor, 
personally,  to  recover  the  moneys  secured ;  and  as  regards  these 
two  classes  of  remedies  there  are  in  the  Statutes  of  Limitations 
two  distinct  sets  of  provisions.  Take  the  Act  3  &  4  Will.  4, 
c.  27,  and  it  will  be  found  that  there  are  two  sets  of  enactments, 
one  dealing  with  rights  against  the  land,  and  the  other  with 
personal  remedies. 

These  two  sets  of  enactments  stand  on  an  entirely  different 
footing.  As  to  the  land,  it  is  provided  that  when  the  statutory 
limitation  operates,  not  only  is  the  remedy  against  the  land 
barred,  but  the  mortgagee's  interest  in  it  is  extinguished.  In 
the  second  set  of  provisions — those  relating  to  personal  remedies 
— the  statutory  limitation  has  a  different  effect.  There  only  the 
remedy  is  barred,  the  debt  itself  not  being  extinguished. 
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In  this  case  it  is  admitted  and  established  that  those  claiming  ROMER,  J. 
under  the  mortgage  to  Fain  never,  during  any  part  of  the  1894 
statutory  period,  received  any  principal  or  interest,  and  that  no  kibble 
acknowledgment  was  given  by  the  mortgagor.    That  being  so,  f^^jjthojjj,-^ 

not  only  was  the  mortgagee's  remedy  against  the  land  barred,  but   

the  charge  itself  was  extinguished.  Those  claiming  under  the 
mortgage  of  1874  have,  therefore,  no  right  to  the  land,  and 
cannot  set  up  the  mortgage,  or  any  title  under  it,  in  priority  to 
the  Plaintiff. 

It  has  been  suggested  that  the  statutory  period  did  not  so 
operate  because  there  was  a  prior  outstanding  legal  mortgage 
which  was  in  existence  until  1886.  But  the  mortgagees  under 
that  mortgage  were  never  in  possession  of  the  land.  The  mort- 
gagor was,  throughout  the  statutory  period,  in  possession  of  the 
mortgaged  property,  and  throughout  this  period  the  equitable 
mortgagee  could  have  taken  proceedings  to  enforce  his  right  to 
the  land.  For  instance,  he  could  have  brought  a  foreclosure 
action.  That  is  an  action  for  recovery  of  land,  and  is  within  the 
earlier  provisions  of  the  statute  3  &  4  Will.  4,  c.  27.  Therefore, 
as  between  the  mortgagor  and  those  claiming  under  the  mortgage 
of  1874,  the  statutory  period  commenced  to  ran  from  the  day 
fixed  by  that  deed  for  the  redemption  of  the  property,  and  on 
the  expiration  of  twelve  years  from  that  date  the  mortgagee 
under  that  deed,  who  up  to  the  end  of  that  time  could  have  taken 
proceedings,  was  barred,  not  only  as  to  his  remedy,  but  as  to  his 
right  to  the  land,  and  his  charge  was  gone. 

There  must  be  a  declaration  that  under  his  mortgage  the  legal 
estate  is  vested  in  the  Plaintiff,  and  he  is  entitled  to  the  relief 
which  he  claims. 

Solicitor  for  Plaintiff:  T,  A,  Jones,  agent  for  Stockton  &  Sons, 
Banbury. 

Solicitors  for  Defendants  :  HicJcin,  Smith,  &  Gapel-Cure,  agents 
for  E,  F.  Fairthorne,  Brachley. 

F.  E. 
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In  re  ISSUE  COMPANY. 


HUTCHINSON'S  CASE. 


1894 


Nov.  21,  22. 


[00354  of  1893.] 


Company — Merriber — Agreement  to  hecome — Director — Qualification —  Winding- 
up— Contrihutory — Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  23. 

Where  the  articles  of  association  of  a  company  require  that  the  direc- 
tors shall  hold  a  certain  qualification  in  shares,  merely  accepting  office  as 
a  director  and  acting  as  such  do  not  constitute  an  agreement  to  become  a 
member  of  the  company  within  sect.  23  of  the  Companies  Act,  1862,  but 
only  a  contract  to  qualify  by  taking  the  required  shares  within  the  time 
specified  by  the  articles,  or,  if  no  time  is  named,  within  a  reasonable  time. 

The  lapse  of  the  time  within  which  the  director  is  bound  to  qualify 
only  amounts  to  an  offer  to  take  shares,  and  no  agreement  to  take  them 
exists  until  the  offer  has  been  accepted,  e.g.,  by  placing  the  director  on 
the  register  of  shareholders,  by  resolving  to  allot  the  shares  to  him,  or 
by  his  so  acting  as  to  shew  that  he  has  assumed  that  his  offer  has  been 
accepted,  and  by  both  parties  acting  on  that  assumption.  Mere  lapse  of 
time  will  not  turn  the  offer  into  a  contract ;  and  there  is  no  contract  unless 
the  offer  is  accepted  before  the  company  goes  into  liquidation. 

The  Issue  Company,  Limited,  was  registered  on  the  16th.  of 
March,  1893,  under  the  Companies  Acts,  1862  to  1890,  with  a 
capital  of  £125,000  in  preference  and  ordinary  shares  of  £5  each. 

Alfred  Betzold  and  J,  K.  K.  Benjamin  each  signed  the  memo- 
randum of  association  for  one  share. 

The  articles  of  association  provided  as  follows : — 

"  88.  The  first  directors  shall  be  appointed  by  the  signatories 
of  the  memorandum  and  articles  of  association,  or  a  majority  of 


"  90.  The  qualification  of  every  director  shall  be  the  holding 
in  his  own  name  of  shares  or  stock  to  the  nominal  value  of  £500 
at  the  least." 

"  93.  The  office  of  a  director  shall  be  vacated  ...  if  he  cease 
to  hold  the  required  amount  of  shares  or  stock  to  qualify  him 
for  office." 

Betzold,  Benjamin,  B,  H,  P.  Hutchinson,  and  another  person 
were  appointed  the  first  directors,  and  accepted  office. 


them." 
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Betzold  and  Benjamin  both  acted  as  directors,  and  remained  vaijghan 

WILLIAMS, 

in  office  till  the  company  was  ordered  to  be  wound  up.  J. 

The  minute-book  gave  Hutchinson  s  name  as  if  he  had  been  i894 
present  at  a  meeting  of  directors  held  on  the  24th  of  April,  1893,  Hutchinson's 
and  he  signed  the  minute-book;  but  on  the  hearing  of  the  ^f!!* 
summons  mentioned  below  it  was  alleged  that  he  was  not  present 
at  the  meeting.    On  the  16th  of  July,  1893,  he,  by  letter, 
resigned  office,  and  his  resignation  was  accepted  at  a  meeting  of 
directors  held  on  the  5th  of  October,  1893. 

Neither  Betzold,  nor  Benjamin,  nor  Hutchinson  applied  for  his 
qualification  shares,  and  no  allotment  or  notice  of  allotment  of 
any  shares  was  made  or  given  to  any  of  them. 

The  company  was  an  abortive  one.  The  agreement  with  the 
vendor  could  not  be  carried  out,  and,  although  he  was  to  have 
received  paid-up  shares  as  the  consideration  for  his  business,  no 
shares  were  allotted  to  him,  or  (with  the  exception  of  the  seven 
shares  of  the  subscribers  to  the  memorandum)  to  any  one  else. 
The  company  never  issued  a  prospectus  or  asked  the  public  to 
take  shares ;  it  had  no  register  of  shareholders ;  it  never  did 
any  business;  and  in  December,  1893,  it  was  ordered  to  be 
wound  up. 

The  liquidator  placed  the  names  of  Betzold,  Benjamin,  and 
Hutchinson  on  the  list  of  contributories  in  respect  of  100  shares 
each — their  qualification  shares — and  they  applied  to  have  their 
names  removed  from  the  list  in  respect  of  all  the  shares  except 
the  two  in  respect  of  which  Benjamin  and  Betzold  had  signed 
the  memorandum  of  association. 

Channell,  Q.C.,  and  Clarendon  Hyde,  for  Hutchinson : — 

Merely  accepting  the  office  of  director,  without  acting,  is  not 
agreeing  to  take  shares  so  as  to  make  a  man  liable  as  a  member 
within  sect.  23  of  the  Companies  Act,  1862 :  Hewitfs  Case  and 
Brett's  Case  (1)  ;  In  re  Wheal  Buller  Consols  (2). 

Bramwell  Davis,  for  the  liquidator : — 

The  articles  amount  to  an  implied  authority  to  the  company 
to  place  on  the  register  of  shareholders  the  names  of  those  who 
(1)  25  Ch.  D.  283.  (2)  38  Ch.  D.  42. 
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VAUGHAN  have  accepted  the  office  of  a  director.  This  authority  does  not 
J.      '  come  to  an  end  at  the  commencement  of  the  liquidation,  but  is 

1894  a  continuing  authority  to  the  liquidator  to  place  the  name  on 
Hutchinson's        ^^^^      contributories  :  In  re  Bread  Supply  Association  (1) ; 

Case.      Isaacs  Case  (2). 

[Yaughan  Williams,  J.,  referred  to  Ex  parte  Cammell  (3).] 

That  case  decided  that  in  a  case  like  this  there  is  an  implied 
authority  to  put  a  director's  name  on  the  register,  but  that  in 
the  case  then  before  the  Court  the  authority  no  longer  con- 
tinued. In  Isaacs'  Case,  Mr.  Justice  Stirling  treated  the  question 
now  before  the  Court  as  being  still  open. 

CTiannell,  in  reply. 

G.  F.  Eart  {Farwell,  Q.C.,  with  him),  for  Betzold  :— 

A  list  of  contributories  is  a  very  different  thing  from  a  share 
register.  There  has  been  no  allotment,  and  there  never  was  a 
register.  The  cases  which  most  resemble  this  case  in  their  facts 
are  Hewitt's  Case  and  Brett's  Case  (4),  and  the  decision  there  is 
in  my  favour. 

Having  regard  to  those  decisions,  it  cannot  be  said  that  a  reason- 
able time  for  qualifying  has  elapsed  in  the  present  case,  even  if 
there  was  a  contract  to  take  the  qualification  shares,  and  the 
question  whether  such  conduct  as  that  of  Betzold  amounts  to  an 
agreement  within  sect.  23  was  left  undecided ;  but  it  was  held 
in  In  re  Wheal  Buller  Consols  (5)  that  it  did  not. 

Isaacs'  Case  was  decided  on  a  particular,  and  then  little  known, 
form  of  article  which  is  quite  different  from  any  provision  in  the 
articles  of  association  of  this  company. 

The  facts  of  In  re  Bread  Supply  Association  were  different  from 
those  of  the  present  case. 

MacnagJiten,  for  Benjamin : — 

Benjamin  is  in  the  same  position  as  Betzold,  In  re  Bread 
Supply  Association  is  the  only  authority,  if  it  is  an  authority,  for 

(1)  W.  N.  (1893)  14.  (3)  [1894]  2  Ch.  392. 

(2)  [1892]  2  Ch.  158.  (4)  25  Ch.  D.  283. 

(5)  38  Ch.  D.  42. 
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placme:  a  director  on  the  list  of  contributories  in  such  a  case,  vaughan 

,     .       .       .  .  -IT  TTT;         7     T.     77  ^  7       /7N  WILLIAMS, 

and  it  IS  inconsistent  with  In  re  vvheal  Buller  Consols  (I).  j. 

1894 

Bramwell  Bavis,  in  reply  : — 

Hutchinson's 

The  question  has  been  left  open  by  all  the  cases  except  in  so  Case. 
far  as  it  is  decided  in  In  re  Bread  Supply  Association  (2). 

[He  also  referred  to  Miller  s  Case  (3) ;  Ex  parte  Lord^  Inchi- 
quin  (4).] 

Vaughan  Williams,  J. : — 

The  cases  of  the  three  gentlemen  who  are  applying  to  have 
their  names  removed  from  the  list  of  contributories  differ  very 
little  in  their  facts,  and  I  will  deal  with  them  all  on  general 
principles. 

The  names  of  the  Applicants  should  not  be  on  the  list  unless 
they  have  agreed  to  become  members  of  the  company,  and  in 
my  judgment  it  cannot  be  made  out  that  any  one  of  them  has 
entered  into  such  an  agreement. 

The  question  what  constitutes  an  agreement  to  become  a 
member  within  sect.  23  of  the  Companies  Act,  1862,  has  been 
frequently  discussed,  and  there  are  many  reported  cases  on  it,  but 
I  do  not  intend  to  discuss  them  one  by  one.  Each  one  depends, 
and  necessarily  so,  upon  its  own  facts,  and  as  the  facts  have  not 
always  been  the  same,  the  Courts  in  some  cases  have  found  that 
there  was  an  agreement,  and  in  others  that  there  was  not. 

The  question  I  have  to  decide  is  whether  the  Applicants  in 
this  case  agreed  to  become  members  of  the  company.  Ad- 
mittedly, there  was  no  express  agreement  to  take  shares,  or 
application  for,  or  allotment  of,  the  shares.  If  there  was  any 
agreement,  it  was  an  implied  one ;  and  what  agreement  can  be 
implied  from  the  facts  ?  Mere  acceptance  of  the  office  of  director 
is  not  sufficient  to  constitute  an  agreement  to  become  a  member. 
The  articles  of  association  provide  and  require  that  the  directors 
shall  hold  a  certain  qualification  in  shares ;  but  I  do  not  under- 
stand Mr.  Bramwell  Davis  to  contend  that  the  mere  fact  of 
accepting  the  office  of  director  of  a  company  registered  with 

(1)  38  Ch.  D.  42.  (3)  3  Ch.  D.  661. 

(2)  W.  N.  (1893)  14.  (4)  [1891]  3  Ch.  28. 
Vol.  I.  1895.                            R  1 
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VAUGHAN  articles  containing  such  a  provision  is  sufficient  to  enable  the 
J.      '  Court  to  infer  that  there  is  an  agreement  of  membership.  There 
1894       is  the  additional  fact  that  the  Applicants — I  think  all  of  them — 
Hutchinson's  ^^^^  acted  as  directors ;  but  Mr.  Bramwell  Davis's  argu- 

Oase.      ment  scarcely  goes  the  length  of  saying  that  all  these  facts  taken 
together  are  sufficient  to  constitute  a  contract  of  membership. 

The  proper  contract — and,  I  think,  the  only  contract  which  can 
be  inferred  from  the  facts  which  I  have  stated — is  a  contract  to 
qualify  as  a  director ;  that  is  to  say,  to  take  the  required  number 
of  shares,  within  a  reasonable  time,  either  from  the  company  or 
from  outside  persons.  But  that  is  not  a  contract  of  membership. 
It  is  contended  that  after  a  reasonable  time  has  elapsed  a  contract 
of  membership  exists ;  but  I  do  not  agree  with  that.  There  is  no 
contract  at  that  moment  to  take  shares,  but,  at  the  outside,  only 
an  offer  to  take  shares. 

Something  else  is  required  before  a  contract  comes  into  exist- 
ence. The  offer  may  be  accepted  by  placing  the  name  of  the 
director  on  the  register  of  shareholders,  or  by  passing  a  resolution 
for  the  allotment  of  the  shares  to  him.  And  if,  after  the  lapse 
of  a  reasonable  time,  the  person  who  has  made  such  an  offer  so 
acts  as  a  director  as  to  shew  that  he  assumes  his  offer  has  been 
accepted,  and  both  he  and  the  company  act  on  that  assumption, 
a  complete  contract  may  exist. 

But  mere  lapse  of  time  will  not  make  a  complete  contract.  I 
agree  that  in  Hewitt's  Case  and  Bretfs  Case  (1)  the  point  was  left 
open.  Cotton,  Ij.J.,  in  delivering  the  judgment,  said  (2)  :  "  There 
is  a  difference  of  opinion  between  the  members  of  the  Court  on  the 
question  whether  the  contract  entered  into  by  these  directors 
to  obtain  a  qualification  does  amount  to  an  agreement  to  take 
shares  within  the  meaning  of  the  23rd  section,  and  in  the  view 
of  this  case  in  which  we  all  agree  it  is  not  necessary  to  decide, 
and  we  think  it  better  not  to  express  any  opinion  on,  this  point." 

I  am  deciding  here  that  a  contract  to  qualify  is  not  an  agree- 
ment to  take  shares  within  s.  23  of  the  Act  of  1862.  I  agree 
that  it  was  not  necessary  to  decide  the  point  in  Hewitt's  Case 
and  Bretfs  Case,  and  I  am  not  deciding  it  now  on  the  authority 
of  that  decision. 

(1)  25  Ch.  D.  283.  (2)  25  Ch.  D.  296. 
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I  am  not,  however,  deciding  it  on  my  own  personal  reasoning,  VAUGHAN 

,  .  1  WILLIAMS, 
but  on  the  authority  of  two  subsequent  cases,  to  which  1  will  j. 

presently  refer,  which  shew  that  the  Court  has  acted  upon  the  i894 

assumption  that  an  agreement  to  qualify,  arising  from  the  hutchinsok's 

acceptance  of  the  office  of  director  and  acting  as  director  of  a  ^-^^e. 

company  which  has  an  article  providing  for  a  qualification  in 

shares,  does  not  amount  to  an  agreement  to  take  shares  within 

s.  23. 

The  two  cases  I  am  referring  to  are  In  re  Wheal  Buller 
Consols  (1)  and  Ex  parte  Cammell  (2).    I  will  deal  with  Ex  parte 
Cammell  first,  and  examine  the  facts  to  see  whether  the  question 
before  me  was  involved  in  the  decision  in  that  case.  The  articles 
provided  that  the  qualification  of  a  director  should  be  the  holding 
of  200Z.  share  capital,  that  the  first  directors  should  be  allowed 
one  month  from  the  first  general  allotment  of  shares  in  which  to 
acquire  their  qualification,  and  that  the  office  of  director,  in  the 
case  of  a  first  director,  should  be  vacated  if  he  failed  to  obtain 
the  requisite  shares  within  the  prescribed  period,  or  if  he  sent  in 
a  written  resignation.    I  pause  here  to  observe  that  it  is  much 
easier  to  imply  a  contract  where  a  finite  time  like  one  month  is 
allowed  for  taking  the  shares  than  where  a  director  has  an  in- 
definite time — a  reasonable  time — within  which  to  qualify.  Lord 
Justice  Lindley  states  the  further  facts  of  the  case  as  follows  (3)  : 
"  Cammell  was  named  as  an  original  director  in  a  prospectus 
issued  shortly  after  the  company  was  formed,  and  he  attended 
one  or  two  meetings  during  the  first  month  of  the  company's 
existence.    On  the  29th  of  March,  1893,  at  a  meeting  at  which 
he  was  not  present,  forty  shares  were  allotted  to  him  and  the 
other  directors  as  their  necessary  qualification.    On  the  7th  of 
April  another  meeting  was  held  at  which  the  minutes  of  the 
previous  meeting  were  read.    Cammell  was  not  present  at  that 
meeting,  but  he  was  present  at  a  meeting  held  on  the  14th  of 
April,  when  the  minutes  of  the  meeting  of  the  7th  of  April 
were  read.    There  was  some  controversy  whether  he  knew  of 
the  allotment.     Mr.  Justice  Stirling  came  to  the  conclusion 
that  he  did  not,  and  I  accept  that  conclusion.    On  the  29th  of 

(1)  38  Ch.  D.  42.  (2)  [1894]  2  Ch.  392. 

(3)  [1894]  2  Ch.  397. 
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VAUGHAN  April  the  month  expired  withia  which  the  original  directors 
'  were  bound  to  acquire  their  qualification  shares.     After  the 
1894       expiration  of  the  month,  and  before  there  was  any  registration 

Hutchinson's  ^^^^  company  in  existence,  but  after  GammelVs  name  had 

Case.  been  put  on  the  allotment  list,  on  the  29th  of  March,  in  respect 
of  the  forty  shares,  the  secretary  sent  to  Cammell  a  form  of 
application  for  these  shares,  which  Cammell  never  signed,  and 
which  he  ultimately  returned.  In  the  beginning  of  May  Cammell 
wrote  once  or  twice  excusing  himself  from  attending  the  meetings 
of  the  directors,  and  on  the  7 th  of  May  he  sent  in  his  resignation. 
On  the  26th  of  July,  Cammell  having  then  recently  ascertained 
that  his  name  was  on  the  register  of  members,  wrote  to  the 
secretary  requesting  to  have  his  name  removed.  In  September 
he  received  a  notice  of  a  call  in  respect  of  these  shares,  and  in 
October  proceedings  were  commenced  against  him  to  enforce 
the  call.  On  the  1st  of  November  he  gave  notice  of  motion  to 
rectify  the  register  by  removing  his  name  therefrom." 

I  may  here  observe  that  CammelVs  refusal  to  sign  the  form  of 
application,  and  his  resignation  of  the  office  of  director,  could 
not  have  been  material  if  at  that  time  there  was  in  existence  an 
actual  contract  to  become  a  member  of  the  company,  as  a  man 
who  has  entered  into  such  a  contract  has  become  a  member  in 
one  of  the  modes  pointed  out  by  the  Act.  Cammell,  however, 
did  not  adopt  any  of  those  modes. 

The  Court  of  Appeal,  affirming  Mr.  Justice  Stirling's  decision, 
held  that  there  was  no  constructive  agreement  on  CammelVs  part 
to  take  the  shares,  that  the  entry  in  the  allotment  sheet  was  not 
under  the  circumstances  of  the  case  a  registration  within  the 
meaning  of  the  Companies  Acts,  and  that  the  directors  had  no 
authority  to  put  his  name  on  the  register  after  his  resignation. 

The  material  part  of  that  decision  is  that  there  was  no  con- 
structive agreement  to  take  the  shares,  although  there  had  been 
acceptance  of  the  office  of  director,  acting  as  such,  and  attendance 
at  meetings.  The  case  is  much  stronger  than  this,  and  there  is 
one  circumstance  which,  if  I  may  with  all  respect  say  so,  might 
have  led  me  to  a  different  conclusion  from  that  arrived  at  in 
that  case.  There  had  been  an  allotment  to  Cammell,  and  I  think 
it  might  have  been  said  that  he,  as  a  director,  could  not  be  heard 
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to  say  that  he  was  not  aware  of  it.    I  need  not,  however,  trouble  VAUGHan 
about  that.    Lord  Justice  Lindley,  in  his  judgment,  said  (1)  ;  j. 
"  Mr.  Buckley  contended  that  the  articles  conferred  on  the  com-  1394 
pany  an  irrevocable  authority  to  put  him  on  the  register  after  the  HuTcmNsoN's 
expiration  of  the  month.    I  do  not  think  we  can  spell  out  of  the  Case. 
words  of  the  articles  any  such  authority  as  that.    These  articles 
are  not  so  strong  as  the  articles  in  Isaacs'  Case  (2),  where  such 
an  authority  was  implied.    I  do  not  think  that  the  fact  that 
Cammell  sent  in  his  resignation  is  conclusive ;  but  I  am  much 
impressed  with  this  fact — that  the  company  did  not  treat  him 
as  being  a  shareholder  in  respect  of  these  forty  shares  on  the 
29th  of  April,  because  the  secretary  of  the  company,  instead  of 
treating  him  as  a  shareholder,  asks  him  on  the  1st  of  May  to 
sign  an  application  for  shares.    His  resignation,  coupled  with 
his  refusal  to  do  that  which  the  company  had  invited  him  to  do 
— viz.,  sign  the  application  for  shares — is,  in  my  judgment, 
sufficient  to  put  an  end  to  the  authority  of  the  company.  The 
company,  therefore,  had  no  warrant  for  putting  his  name  on  the 
register  on  the  28rd  of  May.'* 

All  these  observations  of  the  Lord  Justice  would  be  unneces- 
sary if  the  mere  fact  of  acting  as  a  director  and  the  lapse  of  a 
reasonable  or  prescribed  time  within  which  to  qualify — in  that 
case  one  month — amounted  to  a  contract  of  membership.  There- 
fore, the  judgment  of  Lord  Justice  Lindley  that  there  was  no 
continuing  authority  to  put  GammelVs  name  on  the  register  is 
conclusive  that  the  contract  to  qualify,  which  arises  from  the 
acceptance  of  the  office  of  director  and  acting  as  director  of  a 
company  which  has  an  article  providing  for  the  qualification 
of  the  director  in  shares,  does  not  make  a  contract  to  take 
shares. 

Ex  'parte  Cammell  (3)  decides  the  very  point  left  open  in  Hewitt's 
Case  and  Brett's  Case  (4),  and  it  is  clear  that  no  contract  by  a 
director  to  take  shares  arises  from  the  mere  fact  that  the  definite 
time  allowed  by  the  articles  for  taking  his  qualification  has 
elapsed.  If  that  is  so,  it  is  plain  that  a  contract  does  not  arise 
from  the  lapse  of  an  indefinite  time. 

(1)  [1894]  2  Ch.  398.  (3)  [1894]  2  Ch.  392. 

(2)  [1892]  2  Ch.  158.  (4;  25  Ch.  D.  283. 
Vol.  I.  1895.                            S  1 
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VAUGHAN  Then  it  is  said  that  Ex  parte  Cammell  (1)  does  not  apply  because 
J.  Cammell  had  actually  withdrawn  from  his  oflSce,  whereas  in  the 
1894  present  case  only  Hutchinson  had  definitely  withdrawn.  In  my 
HuTcmNsoN's  jii^g'^^nt,  there  has  been  no  exercise  by  the  directors  of  their 
Case.  authority  to  put  the  Applicants  on  the  register.  Whether  a  man 
is  or  is  not  a  member  of  a  company  must  depend  on  the  circum- 
stances existing  at  the  time  when  the  company  goes  into  liqui- 
dation ;  and  if  he  is  not  a  member  at  that  time  he  cannot  be  made 
so  by  any  act  of  the  liquidator  after  that  time. 

That  is  the  effect  of  Ex  jparte  Cammell ;  and  the  same  idea  i& 
involved  in  all  the  judgments  in  In  re  Wheal  Buller  Consols  (2). 
Lord  Justice  Cotton,  in  his  judgment  in  that  case,  says  (3)  :  "  No 
case  has  ever  decided  that  acting  as  a  director  amounts  to  an 
agreement  to  take  the  shares  requisite  for  a  qualification.  There 
are  cases  where  a  director  has  been  held  not  liable  for  the  shares 
requisite  to  qualify  him ;  there  have  in  some  cases  been  obser- 
vations to  the  effect  that  acceptance  of  the  office  and  acting  as 
director  may  make  a  person  liable  as  if  he  had  taken  the  quali- 
fication, but  no  Judge  has  ever  acted  on  that  view." 

The  facts  in  that  case,  as  stated  in  the  head-note  in  the  Law 
Beports,  were  that  "  J.,  who  had  subscribed  the  memorandum 
of  association  for  ten  shares,  was  elected  a  director,  accepted  the 
office,  and  attended  meetings  of  directors  for  more  than  three 
months  from  his  election," — the  time  within  which  he  should 
have  acquired  his  qualification — "  but  never  applied  for,  nor  had 
allotted  to  him,  any  other  shares  than  his  original  ten."  The 
Court  of  Appeal  held  that  the  acceptance  of  the  office  of  director, 
and  the  continuing  to  act  after  the  time  by  which  the  qualifi- 
cation ought  to  have  been  acquired,  did  not  amount  to  a  contract 
to  take  the  additional  shares  requisite  for  the  qualification. 
That  decision  was  not  based  in  the  least  degree  upon  a  reason- 
able time  not  having  elapsed.  It  was  assumed  that  it  had 
elapsed,  and  it  was  held  that  the  mere  fact  of  acting  as  a  director 
was  not  enough  to  constitute  a  contract  of  membership  as  distin* 
guished  from  a  contract  to  qualify.  I  make  these  observations 
because  I  think  I  ought  to  dispose  of  the  case  on  all  the  questions 

(1)  [1894]  2  Ch.  392.  (2)  38  Ch.  D.  42. 

(3)  38  Ch.  D.  49. 
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which  can  be  raised ;  but  I  hold  in  the  present  case  not  only  VAUGHAN 
that  the  mere  lapse  of  time  is  not  sufficient  to  make  the  contract  j. 
a  contract  of  membership,  but  also  that  a  reasonable  time  had  1394 
not  elapsed  when  the  winding-up  order  was  made.  Hutchison's 

The  company  had  made  no  allotment,  and  therefore  it  cannot  Case. 
be  said  that  a  reasonable  time  for  the  directors  to  qualify  had 
elapsed.  One  must  remember  that  the  object  of  inserting  in 
articles  of  association  this  provision  as  to  qualification  is  for  the 
protection  of  such  of  the  outside  public  as  come  in  and  take 
shares.  The  only  person  who  had  ever  agreed  to  take  shares  in 
this  company  (except  the  signatories  of  the  memorandum)  was 
the  vendor,  and  the  provision  was  not  inserted  for  his  protection, 
but  for  the  protection  of  other  people  who  might  come  in. 

I  therefore  hold  that  the  names  of  the  Applicants  ought  not 
to  be  on  the  list  of  contributories. 

Solicitors  for  Hutchinson :  Hurrell  &  Mayo. 

Solicitors  for  Betzold :  Lindo  &  Go.  1 
Solicitors  for  Benjamin :  CoUisson  d  Prichard. 
Solicitors  for  liquidator  :  Munns  &  Longden. 

F.  E. 
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ERODES  V.  MOULES. 


1894 


[1893    R.  1710.] 


Nov.  8,  9,  12. 


Solicitor — Liability  for  Acts  of  one  Partner — Deposit  of  Securities  payable  to 
Bearer — Scope  of  Partnership — Partnership  Act,  1890  (53  &  54  Vict, 
c.  39),  ss.  11,  12. 

The  Plaintiff  applied  to  J?.,  a  member  of  a  firm  of  solicitors,  to  obtain 
for  him  a  loan  on  the  mortgage  of  his  freehold  estate.  R,  obtained  the 
loan  from  some  clients  of  the  firm,  but  informed  the  Plaintiff  that  the 
mortgagees  required  collateral  security  as  well ;  and  the  Plaintiff  accord- 
ingly deposited  with  B.  certain  share  warrants  payable  to  bearer.  A 
mortgage  deed  of  the  freehold  estate  was  then  prepared  by  B.  and  executed 
by  the  Plaintiff,  in  which,  however,  no  mention  was  made  of  the  deposit 
of  the  share  warrants  or  of  any  collateral  security.  The  mortgagees  had 
not  in  fact  required  collateral  security,  and  neither  they  nor  i2.'s  partners 
had  any  knowledge  of  the  deposit  of  the  share  warrants.  B.  afterwards 
sold  the  shares  and  appropriated  the  proceeds  to  his  own  use  and  absconded. 
On  two  previous  occasions  the  Plaintiff  had  deposited  the  same  securities 
with  B.  to  enable  him  to  raise  temporary  loans,  notice  of  which  transactions 
appeared  in  the  books  of  the  firm ;  and  it  appeared  that  the  firm  were  in 
the  habit  of  holding  securities  payable  to  bearer,  and  also  sums  of  money, 
for  their  clients  : — 

Held  (reversing  the  decision  of  Kehewich  J.),  in  an  action  by  the  Plain- 
tiff to  redeem  the  mortgage  and  to  make  the  mortgagees  and  the  partners 
of  B.  liable  for  the  loss  of  the  shares,  that  it  was  within  the  scope  of  the 
apparent  authority  of  B.  to  take  the  custody  of  the  share  warrants  pay- 
able to  bearer,  and  that  his  partners  were  liable  for  his  misappropriation  of 
them : 

But  held  (affirming  the  decision  of  Kehewich  J.),  that  as  the  mortgagees 
had  given  no  instructions  to  B.  to  obtain  collateral  security,  and  were 
ignorant  of  the  deposit  of  the  share  warrants,  he  was  not  their  agent  in 
receiving  them,  and  they  were  not  responsible  for  their  loss. 

Cleather  v.  Twisden  (1)  considered  and  distinguished. 

The  Plaintiff  in  this  case  was  Mr.  W,  Bhodes,  a  landowner  in 
Northamptonshire,  and  the  Defendants  were  Mrs.  Alice  Monies, 
her  son  Mr.  E.  Monies,  and  Messrs.  Hughes  &  Masterman,  solicitors 
in  London. 

The  Plaintiff  had  for  some  years  been  a  client  of  Messrs. 
Hughes  &  Masterman,  and  of  their  late  partner  Mr.  W,  0.  Rew.  In 
September,  1889,  the  Plaintiff  was  desirous  of  raising  a  temporary 


(1)  28  Ch.  D.  340. 
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loan  of  £4000,  and  applied  to  Mr.  Bew  on  the  subject ;  and  ulti-      C.  A 
mately  it  was  arranged  that  an  advance  should  be  made  by  Messrs.  1894 
Haes  &  Co.,  a  firm  of  stockbrokers,  and  280  shares  in  the  Be  Beers  Rhodes 
Consolidated  Mines,  Limited,  which  were  transferable  to  bearer,  and  moules. 

forty-five  subscribed  shares  in  the  same  company,  were  transmitted   

by  the  Plaintiff  to  Mr.  Bew,  and  by  him  placed  in  the  hands  of 
Messrs.  Haes  &  Co.  as  securities  for  the  advance.  That  loan  was 
paid  off  in  the  month  of  November,  1890 ;  and  on  the  29th  of 
October  of  that  year  Mr.  Bew  wrote  to  the  Plaintiff  a  letter  in 
these  terms :  "  I  send  you  statement  of  account  which  shows  a 
balance  of  £292  9s.  4cZ.  in  favour  of  my  firm.  The  matter  you 
will  see  commenced  about  a  year  ago,  and  I  have  brought  every- 
thing up  to  date."  The  account  inclosed  was  an  account  shew- 
ing payments  made  by  the  firm  of  Hughes,  Masterman,  &  Bew  on 
behalf  of  the  Plaintiff,  and  the  balance  brought  down  was  the 
sum  mentioned  in  the  letter.  One  item  of  that  account  was 
in  these  terms :  "  Our  account  for  negotiating  and  procuring 
loan,  including  making  payments  of  interest  from  the  29th  of 
November,  1889,  to  date,  £32  10s." 

On  the  10th  of  November,  1890,  that  account  was  settled  by 
payment  to  the  firm,  through  the  hands  of  Mr.  Bew,  and  the 
receipt  was  signed  by  him  as  by  "  Hughes,  Masterman,  &  Bew." 
On  the  29th  of  November  Mr.  Bew  received  back  from  Messrs. 
Haes  the  share  warrants  given  as  security,  the  loan  having  been 
repaid,  and  gave  to  Messrs.  Haes  a  receipt  for  the  280  De  Beers 
shares  payable  to  bearer  and  the  forty-five  transfers,  signed, 
"  Hughes,  Masterman,  &  Bew,  solicitors  for  Mr.  W.  Bhodes."  On 
the  22nd  of  December  Mr.  Bew  wrote  to  the  Plaintiff  a  letter,  in 
which  he  said :  "  The  De  Beers  shares  are  now  in  our  strong- 
room and  at  your  disposal.  These  might  be  utilised  in  case  you 
wanted  a  temporary  loan  at  short  notice." 

In  the  month  of  January,  1891,  the  Plaintiff  wanted  a  fresh 
loan,  and  £1000  was  raised  again  on  the  deposit  of  the  same  280 
De  Beers  shares  with  Messrs.  Haes,  and  the  share  warrants  re- 
mained for  some  time  in  their  possession.  At  this  time  the 
Plaintiff  was  desirous  of  obtaining  a  loan  of  a  more  permanent 
character,  and  accordingly  he  entered  into  correspondence  with 
Mr.  Bew  with  reference  to  a  mortgage  of  freehold  property  of  his 
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0.  A.      called  the  Hore  Fields  estate ;  and  Mr.  Bew  intimated  that  he 
1894       had  a  client  with  whom  he  thought  that  mortgage  might  be 
Khodes     negotiated.    Eventually  the  Defendants,  Mrs.  Moules  and  her 
MouLEs  agreed  to  advance  £6000,  which  they  held  as  trustees,  on 

  the  mortgage  of  the  Hore  Fields  estate,  and  the  transaction 

was  completed  in  August,  1891.  Mr.  Bew  had  written  to  the 
Plaintiff  stating  that  owing  to  a  charge  of  an  annuity  upon  the 
property  there  was  some  difficulty  as  to  the  sufficiency  of  the 
security,  but  that  he  thought  his  clients  would  be  content  to 
take  it  if  they  got  as  collateral  security  the  De  Beers  shares,  or 
some  of  them.  The  Plaintiff  replied  that  he  was  quite  willing 
that  the  De  Beers  shares  should  be  given  to  the  mortgagees  as 
collateral  security.  He  came  to  London  on  the  28th  of  August, 
1891,  to  complete  the  transaction.  He  found  that  the  De  Beers 
shares  were  still  in  the  hands  of  Messrs.  Haes,  although  the 
£1000  had  been  repaid,  and  he  obtained  from  '^Mr.  Bew  a  letter 
to  Messrs.  Haes  in  these  terms  :  "  The  bearer  of  this  letter  is  Mr. 
Wm.  BhodeSy  who  will  be  glad  to  have  the  De  Beers  shares  so  that 
he  may  collect  the  dividend.  Will  you  kindly  give  them  to 
him  ?  "  Indorsed  on  that  was  a  receipt  by  the  Plaintiff  for  the 
De  Beers  shares.  Having  received  the  De  Beers  shares  from 
Messrs.  Haes,  the  Plaintiff  handed  them  to  Mr.  Bew,  and  on  the 
same  day  the  mortgage  was  executed  to  the  Defendants  Moules  and 
to  BeWf  who  had  inserted  his  own  name  as  joint  mortgagee.  The 
statement  made  by  the  Plaintiff  as  to  the  circumstances  under 
which  he  left  the  shares  with  Mr.  Bew  was  as  follows :  "  Mr.  Bew 
said  that  his  clients  were  prepared  to  accept  the  shares  as 
collateral  security,  that  they  were  to  be  deposited  with  the  firm, 
and  that  they  would  have  charge  of  them  providing  interest  was 
not  forthcoming  from  the  Hore  Field  property." 

It  appeared  that  Bew  inserted  his  own  name  in  the  mortgage 
as  joint  mortgagee  with  the  Defendants  Moules  with  the  idea 
that  he  was  to  be  appointed  joint  trustee  with  them ;  but  this 
was  done  without  their  consent,  and  a  deed  was  subsequently 
executed  by  which  the  mortgage  was  transferred  to  the  Defen- 
dants Moules  solely.  No  mention  was  made  in  the  mortgage 
deed  of  any  collateral  security,  and  the  Defendants  Moules  ex- 
pressly denied  that  they  had  ever  asked  for  collateral  security,  or 
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had  any  knowledge  of  the  share  warrants  being  deposited  with  0.  A. 
Bew.  1894 

The  share  warrants  of  the  De  Beers  shares  were  placed  by  Bew  Rhodes 
in  the  strong-box  of  the  firm.    It  appeared  from  the  evidence  ^q^^s 

that  Bew  used  to  cut  off  the  coupons  from  the  share  warrants   

as  they  became  due,  and  to  send  them  by  one  of  the  clerks  of 
the  firm  to  the  company's  office  to  be  cashed.  Letters  were  pro- 
duced dated  the  9th  of  April,  1892,  the  26th  of  September,  1892, 
and  the  11th  of  October,  1892,  written  by  Bew  to  the  Plaintiff, 
informing  him  that  this  had  been  done ;  and  on  the  11th  of 
November,  1892,  a  letter  was  written  to  the  Plaintiff  by  one  of 
the  clerks,  and  signed  "  Hughes,  Masterman,  &  Bew"  as  follows  : 
"  We  have  paid  to  the  credit  of  your  account  with  Lloyd's  Bank 
(Limited)  £245  12s.  Qd.,  namely,  Be  Beers  coupons  £170  12s.  6(^., 
Captain  Allfreys  rent  £75." 

In  1893  Mr.  Bew  absconded,  having  misappropriated  the  share 
warrants  and  applied  the  proceeds  of  their  sale  to  his  own  use. 
The  Defendants  Hughes  and  Masterman  had  no  actual  notice  of 
the  deposit  of  the  share  warrants  with  Bew,  and  they  denied  all 
knowledge  of  the  transaction.  With  respect  to  their  ordinary 
course  of  business,  their  cashier,  Mr.  Boddy,  gave  evidence  to  the 
effect  that  as  a  matter  of  fact  the  firm  had  a  large  number  of 
securities  for  various  clients,  including  securities  which  were 
transmissible  by  delivery,  and  they  collected  for  clients  the  divi- 
dends, &c.  That  course  of  business  had  been  carried  on  for 
many  years  ;  they  had  many  thousand  pounds  worth  of  securities 
for  various  clients,  and  also  large  sums  of  cash  belonging  to 
various  clients.  But  there  was  no  entry  of  the  De  Beers  shares 
in  the  security  book. 

Under  these  circumstances  the  Plaintiff  brought  the  present 
action,  claiming  as  against  the  Defendants  Monies  redemption  of 
the  mortgaged  estate  and  the  restoration  of  the  share  warrants, 
and  as  against  the  Defendants  Hughes  and  Masterman,  in  the 
alternative,  a  declaration  that  they  were  liable  jointly  and  seve- 
rally to  make  good  to  the  Plaintiff  the  loss  which  he  had  sustained 
by  reason  of  the  misappropriation  of  the  share  warrants  by  Bew 
while  he  was  a  partner  in  their  firm. 

Mr.  Justice  Kehewich  held  that  none  of  the  Defendants  were 
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0.  A.  liable  for  the  loss  of  the  shares,  and  the  Plaintiff  appealed  from 
1894      this  judgment. 

TtHODES 

V.  Warmington,  Q.C.,  and  Dibdm,  for  the  Appellant : — 

MOULES. 

—  With  respect  to  the  Plaintiff's  claim  against  the  Defendants 
Monies,  the  Plaintiff  was  justified  in  treaticg  Bew  as  representing 
them.  They  had  left  the  conduct  of  the  mortgage  transaction 
entirely  in  his  hands,  and  he  was  a  joint  mortgagee  with  them. 
They  are,  therefore,  responsible  for  his  action  in  the  matter.  It 
was  within  the  duty  of  Bew  as  their  solicitor  to  advise  them  as 
to  what  security  was  necessary,  and  when  he  took  possession  of 
the  share  warrants  his  custody  of  them  was  the  custody  of  his 
clients.  Although  they  may  not  actually  have  known  of  the 
collateral  security  at  the  time,  they  adopted  the  mortgage,  and 
in  so  doing  they  must  be  taken  to  have  adopted  the  liability 
for  the  whole  of  the  security  that  was  given. 

But  if  the  Defendants  Monies  are  not  responsible  for  the  loss 
of  the  share  warrants,  we  have  an  alternative  claim  against  the 
Defendants  Hnghes  and  Masterman,  who  were  the  partners  of 
Bew  at  the  time  when  the  transaction  took  place.  The  Plaintiff 
was  a  client  of  the  firm,  not  of  Bew  individually.  The  securities 
were  kept  in  the  strong-room  of  the  firm,  and  the  coupons  were 
cashed  by  a  clerk  of  the  firm.  The  warrants  were  handed  to 
Bew,  not  merely  for  safe  custody,  but  that  he  might  complete 
the  mortgage  security,  and  this  was  strictly  within  the  scope  of 
the  business  of  a  solicitor.  In  this  respect  the  case  differs  from 
Cleather  v.  Twisden  (1).  The  evidence  further  shews  that  in  the 
present  case  the  firm  was  in  the  habit  of  taking  the  custody  of 
the  securities  for  their  clients ;  and  they  had  received  these  very 
share  warrants  from  the  Plaintiff  on  two  previous  occasions  when 
he  was  raising  temporary  loans,  and  notice  of  those  transactions 
appears  in  the  books  of  the  firm. 

Marten,  Q.C.,  and  Boome,  for  the  Defendants  Monies : — 

The  Defendants  Monies  did  not  ask  for  any  collateral  security, 
and  they  expressly  deny  that  they  had  any  knowledge  of  the 
deposit  of  the  share  warrants  with  Bew,    They  did  not  execute 

(1)  28  Ch.  D.  340. 
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or  see  the  mortgage  deed,  nor  did  they  know  at  the  time  that  C.  a. 
Bew's  name  was  inserted  as  joint  mortgagee.   There  is,  therefore  1894 

no  ground  for  concluding  that  the  shares  were  included  in  their  Rhodes 

rnoTtgage,  Moules. 

Benshawy  Q.C.,  and  8.  Dickinson  (Sir  B.  E.  Webster,  Q.C.,  with 
them),  for  the  Defendants  Hughes  and  Masterman : — 

It  is  not  alleged  that  there  was  anything  special  in  the  partner- 
ship contract  which  empowered  members  of  the  Defendants*  firm 
to  take  securities  payable  to  bearer  for  safe  custody,  and  such  a 
practice  is  not  within  the  scope  of  the  ordinary  business  of  a 
solicitor.  That  was  expressly  decided  in  Cleather  v.  Twisden  (1), 
following  earlier  authorities.  It  is  clear  from  the  evidence  in 
the  present  case  that  the  share  warrants  were  deposited  with 
Bew  for  safe  custody,  and  not  for  the  purpose  of  immediate 
investment.  They  were  to  be  ready  to  be  dealt  with  if  needed, 
either  to  pay  the  interest  on  the  mortgage  to  the  Defendants 
Monies,  or  for  any  other  loan  which  the  Plaintiff  might  require  ; 
and  in  the  meantime  the  coupons  were  paid  by  Bew  to  the 
Plaintiff.  The  other  partners  had  no  actual  knowledge  of  the 
deposit,  and  there  was  nothing  in  the  nature  of  the  transaction 
or  in  the  circumstances  to  give  them  constructive  notice.  The 
previous  dealings  with  the  securities  were  of  a  different  character. 
They  were  intrusted  to  Bew  in  order  that  he  might  pass  them  to 
the  stockbrokers  who  advanced  the  money,  not  that  he  might 
retain  them  in  his  own  hands. 

Dihdin,  in  reply. 

1894.  Nov.  12.   Lord  Hekschell  L.C.  : — 

This  is  one  of  those  painful  cases  in  which  whatever  judgment 
is  pronounced  the  loss  must  fall  upon  some  innocent  person 
who  has  not  by  act  or  default  contributed  to  it. 

The  litigation  in  this  case  has  arisen  out  of  the  frauds  of  Mr. 
Bew,  who  practised  his  profession  as  a  solicitor  in  partnership 
with  Messrs.  Hughes  and  Masterman  in  the  City  of  London. 
There  is  no  doubt  that  the  certificates  of  280  De  Beers  shares 

(1)  28  Ch.  D.  340. 
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0.  A.      were  placed  in  his  hands  by  Mr.  Bhodes,  the  Plaintiff,  in  August, 
1894       1891.    Those  shares  he  has  fraudulently  misappropriated,  and 
Ehodes     the  first  question  is  whether  his  partners,  Messrs.  Hughes  and 
MouLBs     Masterman,  are  liable  to  make  good  the  loss  to  the  Plaintiff. 

Before  stating  the  circumstances  under  which  the  shares  were 
received  by  Bew,  it  is  necessary  to  revert  to  some  prior  trans- 
actions between  the  Plaintiff  and  Mr.  Mew  acting  on  behalf  of 
the  firm.  It  is  clear  that  Mr.  Rhodes  was  a  client  of  the  firm, 
and  that  the  firm  had  acted  for  him  in  previous  matters.  [His 
Lordship  stated  the  facts  as  given  above,  and  then  proceeded 
as  follows  : — ] 

Some  criticisms  were  presented  to  the  Court  on  the  evidence 
of  Mr.  Bhodes,  and  the  learned  Judge  in  the  Court  below  has 
adverted  to  some  inconsistencies  in  his  evidence.  I  have  read 
his  evidence,  and  there  seem  to  me  to  be  no  inconsistencies  in  it 
which  are  at  all  material.  I  think  it  cannot  be  doubted  that  Mr. 
Bew  had  represented  to  Mr.  Bhodes  ihsit  the  lenders  required  some 
security  beyond  the  mortgage  of  the  freehold,  that  sach  security 
was  to  be  collateral  and  to  consist  of  these  De  Beers  shares,  and 
that  he  induced  Mr.  Bhodes  to  leave  the  De  Beers  shares  with 
him  on  the  representation  that  he  would  arrange  with  the 
lenders  that  he  should  hold  them  for  them  as  collateral  security 
for  their  loan.  Whatever  verbal  differences  there  may  be,  I 
think  there  can  be  no  doubt  that  this  is  the  substance  of  the 
transaction  in  view,  not  merely  of  Mr.  Bhodes'  statements,  but  of 
the  letters  to  which  I  have  referred  written  previously  by  Mr. 
Bew  to  Mr.  Bhodes, 

The  question  is  whether  under  these  circumstances  the  firm 
,  are  liable  in  respect  of  these  shares  which  have  been  misappro- 
priated in  the  manner  I  have  mentioned.  It  is  said  that  they 
are  not,  inasmuch  as  it  was  beyond  the  scope  of  Mr.  Bew's 
authority  as  a  solicitor  to  take  the  shares  for  any  such  purpose, 
or  under  such  circumstances,  and  that,  inasmuch  as  his  partners 
were  admittedly  ignorant  of  his  having  so  taken  them,  they 
cannot  be  bound  by  the  transaction  or  incur  any  liability  in 
respect  of  it.  It  is  clear  that  on  previous  occasions  the  firm  had 
acted  for  Mr.  Bhodes  in  negotiating  loans,  and  in  receiving  from 
him  these  very  securities  and  transmitting  them  to  the  lenders, 
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and  in  the  first  instance  certainly  receiving  them  back  from  the  C.  A 

lenders.    That  that  was  a  firm  transaction  I  think  it  is  impos-  1894 

sible  to  dispute,  because,  as  I  have  shewn,  it  passed  through  the  rI^es 

books  of  the  firm,  the  firm  credited  themselves  with  the  charges  j^ioules 

in  respect  of  it,  and  an  account  was  sent  in  in  the  name  of  the   

^  '  Lord  Herschell 

firm,  and  that  account  was  discharged  by  Mr.  Bhodes.  There- 
fore,  it  is  impossible  to  dispute  that  Mr.  Bhodes  had  on  the 
previous  occasion  actually  carried  through  a  transaction  with 
the  firm,  and  as  a  part  of  the  transaction  they  not  only  negotiated 
the  loan,  but  received  from  him  these  very  securities  to  be 
handed  to  the  lender.  Even  apart  from  that,  I  am  not  satisfied 
that  it  would  be  outside  the  scope  of  a  solicitor's  business 
when  they  were  negotiating  a  loan  for  one  of  their  clients  to 
receive  from  him  securities,  whatever  their  nature,  for  the  pur- 
pose of  transmission  to  any  of  their  clients  who  were  making 
the  loan.  It  is  not  necessary  to  decide  that  as  a  matter  of 
law ;  all  I  say  is,  I  am  not  satisfied.  But,  in  the  present  case, 
having  regard  to  the  prior  dealings  of  this  gentleman  with  the 
firm,  I  think  it  is  impossible  for  them  to  say  that  Mr.  Bhodes 
was  not  perfectly  justified  in  assuming  that  the  partner  with 
whom  on  this  occasion  he  dealt  had  authority  from  the  firm  to 
receive  from  him  the  shares  which  he  handed  for  the  purpose 
of  carrying  out  the  mortgage  transaction  which  they  were 
negotiating  for  him.  If  these  shares  had  been  handed  over  to 
the  lenders,  the  transaction  would  be  on  all-fours  with  the  one 
which  had  been  previously  carried  through  by  him  on  behalf  of 
the  firm.  In  the  present  case  it  is  true  that  the  shares  were 
not  handed  over  to  the  lenders ;  but  Mr.  Bew  represented  to  the 
Plaintiff  that  this  was  by  arrangement  between  him  and  the 
lenders,  who  were  also  his  clients,  and  who  had  arranged 
that  he,  or  rather  that  the  firm,  should  hold  the  securities  on 
behalf  of  the  lenders  instead  of  handing  them  over  to  him.  It 
seems  to  me  that  that  can  make  no  possible  difference  in  the 
result.  That  was  merely  a  matter  between  Mr.  Beiv,  or  the 
firm,  and  their  other  clients  with  whom  they  had  negotiated  the 
loan.  If  in  fact  that  authority  had  been  received — a  question 
which  I  shall  have  to  deal  with  presently — it  seems  to  me  it 
would  be  quite  immaterial  whether  the  transaction  was  carried 
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0.  A.  out  in  that  way  or  by  Mr.  Bew  receiving  them  to  hand  them 

1894  over  afterwards  to  his  clients,  the  lenders, 

Khodes  ^or  these  reasons,  apart  from  authority,  I  find  it  difficult  to 

MouLEs  discover  any  ground  upon  which  it  could  be  said  that  Mr. 

  Bhodes  was  not  iustified  in  treating,  and  entitled  to  treat,  the- 

Lord  Herschell  . 

L£.  transaction  as  a  transaction  with  the  firm  which  rendered,  not 
Mr.  Bew  only,  but  the  firm  responsible,  if  the  shares  received 
under  the  circumstances  I  have  detailed  were  misappropriated 
and  not  forthcoming.  This,  of  course,  is  subject  to  the  question 
whether  the  firm  had  discharged  themselves  by  shewing  that 
they  were  held  for  the  Defendants  Monies  under  such  circum- 
stances that  those  Defendants  are  liable  to  the  Plaintiff;  in 
which  case,  of  course,  the  firm  would  be  discharged  from  liability^ 
because  they  would  in  fact  have  handed  them  over  to  the 
lenders,  and  be  freed  from  responsibility  to  Mr.  Bhodes,  the 
lenders  being  then  the  persons  responsible  ;  but  that  is  a  subse- 
quent part  of  the  case  which  I  will  deal  with  presently. 

The  Defendants  relied  mainly  upon  the  case  of  Cleather  v. 
Twisden  (1),  decided  in  this  Court  in  the  year  1884.  It  was  said 
that  this  case  established  that  it  was  not  part  of  the  business  of 
a  solicitor  to  take  over  for  custody  bonds  payable  to  bearer,  and,, 
consequently,  when  one  partner  had  done  so  without  his  other 
partners  being  aware  of  it,  they  were  under  no  liability  if  he 
misappropriated  them.  I  do  not  think  that  case  covers  the 
present  one.  In  the  view  which  I  take,  these  bonds  were  not 
handed  to  Mr.  Bew  merely  for  safe  custody :  they  were  handed 
to  him  in  connection  with  a  mortgage  transaction  which  he 
was  carrying  out,  in  order  that  they  should  pass  through 
him  as  collateral  security  to  the  lenders  for  whom  he  was 
acting.  But  it  is  to  be  observed  that  in  the  case  of  Cleather  v. 
Twisden  Lord  Justice  Bowen  said  (2) :  "  The  claim  is  against 
the  firm  to  which  Parker  belonged  in  respect  of  the  custody  of 
certain  bonds  by  Parker,  This  is  conceded  to  be  beyond  the 
ordinary  scope  of  the  business  of  solicitors,  though,  of  course,  it 
may  be  brought  within  it  by  special  circumstances."  There 
was,  therefore,  there  no  evidence  on  the  question;  but  it  was 
conceded  by  those  who  were  arguing  the  case  that  such  a  trans- 
(1)  28  Ch.  D.  340.  (2)  28  Ch.  D.  349. 
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action  was  beyond  the  ordinary  scope  of  the  business  of  solicitors.  0.  A. 
It  cannot  be  said,  therefore,  that  in  that  case  it  was  held  as  a  1894 
matter  of  law  to  be  so,  because  obviously  when  that  had  been  Rhodes 
conceded  as  a  matter  of  fact  any  finding  as  a  matter  of  law  mqules 
would  have  been  superfluous.  So  that  I  do  not  think  the  case 
can  be  taken  as  a  decision  in  point  of  law  that  such  a  transaction 
would  be  beyond  the  scope  of  the  solicitor's  authority.  As  the 
Lord  Justice  said,  it  must  depend  upon  the  special  circum- 
stances; and  certainly  if  it  were  to  appear  that  it  had  been  part 
of  the  practice  of  solicitors  in  the  City  to  take  securities  of  this 
description  for  safe  custody,  or  if  indeed  in  the  case  of  a  par- 
ticular firm  it  appeared  that  such  had  been  the  practice,  the  case 
would  have  been  one  requiring  the  Court  to  determine  whether 
in  the  case  of  that  firm  at  all  events,  if  not  generally,  it  was 
not  a  matter  within  the  scope  of  the  authority  of  one  of  the 
partners.  I  should  say  the  decision  in  Cleather  v.  Twisden  (1) 
appears  to  me  substantially  to  have  amounted  only  to  this, 
that  Parker  had  really  taken  charge  of  these  bonds  for  a 
client  as  a  personal  matter  as  between  him  and  that  client,  as  a 
solicitor  of  course,  but  still  not  as  a  member  of  the  firm,  but  as 
an  individual.  That  seems  to  have  been  the  conclusion  at  which 
the  Court  arrived,  and  there  were  undoubtedly  circumstances 
which  point  to  that  conclusion  to  which  it  is  not  necessary  to 
refer  further.  Lord  Justice  Bowen  says  this  (2):  "That  the 
bonds  were  in  the  custody  of  ParJcer  is  common  ground,  the 
real  question  is  whether  in  letters  for  which  the  firm  are 
responsible,  language  has  been  used  which  would  justify  the 
plaintiffs  in  assuming  that  Parhers  custody  was  the  custody  of 
the  firm."  In  the  present  case  I  have  a  difficulty  in  seeing 
how  it  can  be  doubted  that  letters  for  which  the  firm  were 
responsible— letters  relating  to  the  previous  transactions  to  which 
I  have  alluded,  which  passed  through  the  letter-book  of  the 
firm,  charges  made  by  the  firm  and  paid  by  the  Plaintiff— would 
justify  the  Plaintiff  in  assuming  that  when  Bew  received  those 
shares  he  received  them,  not  as  an  individual,  but  on  behalf  of 
the  firm,  and  that  his  receipt  of  them  was  the  receipt  of  the 
firm.  In  Lord  Justice  Fry's  judgment  he  says  this  (3)  :  "  He  " 
(1)  28  Oh.  D.  340.         (2)  28  Ch.  D.  351.  (3)  28  Ch.  D.  356. 
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C.  A.      (that  is,  Par  Jeer)  "  was  advising  the  trustees  in  the  realization  of 
1894       the  property,  and  I  do  not  doubt  that  as  to  any  parts,  such  as 
Rhodes  mortgages,  which  were  received  by  Parker  for  distribution 

MouLEs  would  be  responsible ;  but  as  to  the  bonds  they  were 

not  received  for  the  purpose  of  distribution  but  for  safe  custody 
long  before  the  distribution  began."  Therefore,  I  do  not  see  any 
reason  to  think  that  if  circumstances  such  as  we  have  in  the 
present  case  had  been  brought  before  the  Court  which  decided 
that  case — if  they  had  been  aware  of  su^ch  previous  transaction 
as  we  are  aware  of  here,  and  had  seen  that  the  securities  were 
received  in  connection  with  a  mortgage  transaction  in  the  way 
they  were  here — they  would  have  come  to  any  other  conclusion 
than  that  at  which  we  have  arrived. 

But  then  it  is  said  on  behalf  of  the  Plaintiff,  the  Defendants 
Monies  are  responsible  for  these  shares,  and  the  receipt  of  them 
by  Mr.  Bew  was  a  receipt  on  their  behalf.  He  held  them  on 
their  behalf,  and  whatever  the  liability  of  the  firm  to  the  Monies 
they  cannot  call  upon  the  Plaintiff  to  repay  the  sum  lent  with- 
out not  only  reconveying  to  him,  but  giving  up  to  him  these 
Be  Beers  shares.  In  order  to  establish  this  case  I  think  they 
must  make  out  two  things:  first,  that  Mr.  Bew  did  in  fact 
receive  and  hold  these  Be  Beers  shares  for  the  Defendants 
Monies;  and,  secondly,  that  he  did  so  with  the  authority  of 
the  Monies.  Now,  I  have  not  been  satisfied  that  he  did  in 
fact  receive  them,  or  ever  intended  to  receive  them  and  hold 
them  for  the  Monies.  No  doubt  he  led  Mr.  Bhodes  to  believe 
that  he  did  ;  but  that  is  quite  a  different  question. 

The  case  is  a  very  peculiar  one.  Mr.  Bew,  when  he  drew  up 
the  mortgage  from  Mr.  Bhodes  to  the  Moides,  made  himself  a 
mortgagee,  not  only  without  any  authority  to  do  so,  but  without 
any  legitimate  reason  for  doing  so.  He  was,  of  course,  not  a 
mortgagee.  He  had  told  Mr.  Bhodes  that  the  mortgagees  would 
require  some  collateral  security,  and  that  he  thought  they  would 
take  the  Be  Beers  shares.  He  had  no  communication  on  the 
subject  with  the  Monies  at  all;  they  never  required  further 
security,  and  he  never  communicated  with  them  on  the  subject 
He  told  Mr.  Bhodes  that  it  was  by  arrangement  with  them  that 
the  shares  were  to  be  left  in  the  custody  of  the  firm.    No  such 
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arrangement  had  been  made ;  and  again,  as  I  have  said,  there  c.  A. 
was  no  communication  on  the  subject.  We  know  that  Mr.  Bew  i894 
had  commenced  the  Stoclc  Exchange  transactions  which  ulti-  rI^es 
mately  led  to  his  ruin  at  a  date  prior  to  this,  viz.,  in  the  January 
of  that  year,  and  he  ultimately  did  dispose  of  those  shares  as  his 
own.  Under  those  circumstances  I  cannot  say,  in  the  absence  l7c 
of  any  evidence,  that  he  ever  identified  them  as  their  property, 
that  he  ever  put  them  in  an  envelope  or  wrote  their  name  on 
them,  or  did  anything  to  earmark  them  as  theirs  ;  and,  in 
view  of  the  falsehoods  and  irregularities  to  which  I  have  referred, 
I  cannot  be  satisfied  that  at  the  time  he  received  those  shares  he 
ever  meant  to  hold  them  really  for  the  Monies,  But  even  if  he 
did,  is  there  evidence  that  he  had  authority  to  receive  and  hold 
these  shares  on  behalf  of  the  Monies  so  as  to  make  them  liable  ? 
It  was  not  suggested  that  he  received  any  express  authority,  that 
they  ever  actually  heard  anything  of  the  transaction ;  but  it  is 
said  that  he  l  ad  a  general  authority,  that  the  whole  of  the 
business  in  connection  with  the  estate  in  which  they  were 
interested  was  left  so  entirely  to  Mr.  Bew  that  he  was  intended  to 
be  by  them  absolutely  master  of  the  situation,  taking  what  he 
pleased  and  doing  what  he  pleased.  Now,  I  have  read  the 
correspondence,  and  it  conveys  to  my  mind  precisely  the  oppo- 
site impression.  I  do  not  find  Mrs.  Monies  leaving  everything 
to  him  in  that  blind  way  at  all.  She  requires  to  know  about 
everything.  He  professes  to  tell  her  about  everything.  He 
asks  her  approval  at  every  step,  and  that  approval  is  conveyed, 
and  doubts  were  sometimes  suggested,  and,  seeing  that  neither 
she  nor  her  son  ever  learned  that  these  shares  had  been  taken 
or  held  for  them  by  Mr.  Bew  or  the  firm,  it  seems  to  me  it 
would  be  somewhat  extravagant  to  arrive  at  the  conclusion, 
notwithstanding  all  that,  that  they  were  held  by  the  firm  or 
Mr.  Bew  for  the  Monies,  or  that,  having  been  in  effect  handed 
to  them,  they  had  become  responsible  for  them. 

For  these  reasons  I  am  unable  to  come  to  the  conclusion  that 
the  Defendants  the  Monies  are  liable.  I  do  not  think  that  the 
firm  who  undoubtedly  received  these  shares  from  Mr.  BJiodes 
have  discharged  themselves  of  liability.  It  follows  in  the 
result,  I  think,  that  as  regards  the  Monies,  the  appeal  should  be 
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0.  A.      dismissed  with  costs ;  and  as  regards  the  other  Defendants  the 
1894      judgment  must  be  reversed  with  the  usual  result,  and  that 
Rhodes     judgment  with  costs  should  be  for  the  Plaintiff. 


V. 

MOULES.        ^  ^  ^ 

  LiNDLEY  L.J.  :- 


In  this  action  the  Plaintiff  seeks  to  make  four  Defendants 
liable  for  the  loss  of  certain  share  certificates  transferable  to 
bearer,  and  given  by  him  to  one  Bew  and  misappropriated  by 
Rew,  Bew  is  said  to  have  obtained  these  share  certificates  from 
the  Plaintiff  as  agent  for  the  Defendants,  the  two  Monies,  and  as 
partner  of  the  Defendants  Hughes  and  Masterman.  All  four 
Defendants  are  sought  to  be  made  liable  as  Bew's  principals; 
but,  although  the  Plaintiff  relies  on  the  law  of  agency  in  order 
to  establish  liability  on  the  part  of  all  the  Defendants,  the 
Plaintiff's  case  against  Bew*s  clients,  the  two  Monies,  is  so 
different  from  his  case  against  Beiv^s  partners  that  it  is  neces- 
sary to  examine  the  two  cases  separately. 

I  will  first  take  the  case  made  against  Hughes  and  Masterman, 
who  were  Bew^s  partners.  The  law  applicable  to  the  case  against 
them  is  thus  stated  in  the  Partnership  Act,  1890  : — 

Sect.  11:  "In  the  following  cases;  namely — (a)  Where  one 
partner  acting  within  the  scope  of  his  apparent  authority 
receives  the  money  or  property  of  a  third  person  and  mis- 
applies it ;  and  {h)  Where  a  firm  in  the  course  of  its  business 
receives  money  or  property  of  a  third  person,  and  the  money 
or  property  so  received  is  misapplied  by  one  or  more  of  the 
partners  while  it  is  in  the  custody  of  the  firm;  the  firm  is 
liable  to  make  good  the  loss." 

Sect.  12  ;  "  Every  partner  is  liable  jointly  with  his  co-partners 
and  also  severally  for  everything  for  which  the  firm  while  he  is  a 
partner  therein  becomes  liable  under  either  of  the  two  last  pre- 
ceding sections." 

The  facts  bring  this  case  within  this  enactment.  Bew,  Hughes, 
and  Masterman  were  partners ;  and  Bew  certainly  was  acting  in 
his  transactions  with  the  Plaintiff  as  a  member  of  the  firm.  The 
Plaintiff  wanted  to  borrow  money  on  some  property  in  North- 
amptonshire, and  he  applied  to  Bew  as  a  solicitor  to  assist  him  to 
effect  the  necessary  mortgage.   Some  clients  of  the  firm — namely. 
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the  two  Monies — were  said  to  be  willing  to  lend  the  money  ;  but,  0.  A. 
the  Plaintiff's  interest  in  the  land  being  subject  to  an  annuity,  1894 
Bew  said  that  the  rents  were  not  sufficient  to  cover  the  interest,  Rhodes 
and  that  the  Plaintiff's  shares  might  be  brought  in  as  further  moules 
security.  Accordingly,  on  the  28th  of  August,  1891,  the  Plain- 
tiff obtained  the  shares  from  his  brokers  and  lodged  them  with 
Bew.  At  the  same  time  the  Plaintiff  executed  a  mortgage  of 
the  land  referred  to,  and  left  that  also  with  Beiv.  So  far  the 
transaction  was  an  ordinary  business  transaction,  and  such  as 
solicitors  are  in  the  daily  habit  of  conducting.  It  is  every-day 
practice  for  a  solicitor  to  act  for  both  borrower  and  lender  in  a 
mortgage  transaction,  and  to  receive  from  the  lender  the  money 
to  be  lent  to  the  borrower  in  order  to  hand  it  to  him,  and  to 
receive  from  the  borrower  the  deeds  and  other  securities  on 
which  the  money  is  raised,  and  to  keep  those  deeds  and  securi- 
ties for  the  lender  until  he  wants  them,  or  until  the  loan  is  paid 
off.  What  Beiv  did  was  neither  more  nor  less  than  to  receive 
the  Plaintiff's  share  certificates  as  part  of  an  ordinary  business 
transaction  of  this  description.  It  is  said  that  the  ordinary 
course  of  business  does  not  extend  to  the  receipt  of  securities 
payable  to  bearer  ;  but  there  is  no  authority  for  this  proposition, 
nor  is  there  any  evidence  to  shew  that  this  is  so  in  fact.  More- 
over, there  is  evidence  to  shew  that  this  firm,  at  all  events, 
received  such  securities  for  the  Plaintiff  and  other  clients. 

The  only  conclusion  at  which  I  can  arrive  is  that  the  Plaintiff's 
certificates  came  into  Bew's  hands  when  acting  within  the  scope 
of  his  apparent  authority.  The  case  is  thus  brought  within  the 
first  half  of  sect.  11  of  the  Partnership  Act,  1890.  But  it  is  also, 
I  think,  brought  within  the  second  half.  The  letters  of  the  22nd 
of  December,  1890,  9th  of  April,  1892,  26th  of  September,  1892, 
and  the  11th  of  October,  1892,  the  ledger  account,  and  Boddy's 
evidence,  coupled  with  the  facts  to  which  I  have  already  alluded, 
justify  the  inference  that  the  Plaintiff's  certificates  were  received 
by  the  firm  in  the  course  of  its  business.  I  should  not  hesitate 
to  draw  this  inference  myself.  The  case  of  Cleather  v. 
Twisden  (1),  on  which  the  Defendants  so  much  relied,  is  clearly 
distinguishable  from  the  present.    The  securities  there  were 

(1)  28  Ch.  D.  340. 
Vol.  I.  1895.  T  1 
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0.  A.      deposited  for  safe  custody  only.    They  did  not  come  into  the 
1894       hands  of  the  firm  or  of  any  of  its  members  as  part  of  a  transaction 
Rhodes     which  was  being  conducted  by  the  firm  or  any  of  its  members  in 
MouLEs.  ordinary  course  of  business.    There  was  no  business  being 

Anm^UJ.  conducted,  except  the  deposit  itself.  But  in  the  very  same  case 
it  was  conceded  that  the  firm  was  liable  for  money  received  by 
one  of  the  partners  for  investment  on  mortgage  and  misapplied 
by  him  (1). 

I  now  pass  to  the  case  of  the  two  Monies.  It  is  contended  that 
Bew  obtained  the  Plaintiff's  share  certificates  for  them,  and  with 
their  authority,  and  that  his  receipt  was  their  receipt,  and  that 
they  are  consequently  liable  for  their  value.  It  is  abundantly 
plain  that  Bew  purported  to  act  for  them  in  this  matter.  Mr. 
Justice  Kehewich  appears  to  have  thought  that  the  Monies  could 
not  have  ratified  what  he  did.  I  cannot  agree  with  the  learned 
Judge  on  that  point.  In  my  opinion  the  Monies  could  have 
ratified  Bews  acts,  and  have  held  the  certificates  as  part  of  their 
security,  if  they  had  been  so  minded.  But  they  never  did,  and 
of  course  they  disclaimed  all  interest  in  the  certificates  when 
they  knew  the  facts.  Bevfs  authority  to  act  for  them  in  this 
matter  is  not  proved ;  and  my  own  conclusion  from  the  evidence 
is  that  he  had  no  such  authority.  The  Monies  never  knew  any- 
thing about  the  shares  until  Bew  absconded.  They  had  agreed 
to  lend  money  on  the  Plaintiff's  Northamptonshire  estates ;  and 
they  authorized  Bew  to  act  for  them  in  that  matter.  When  he 
got  the  Plaintiff's  certificates  no  document  was  ever  signed 
to  shew  that  they  were  part  of  the  Monies'  security.  It  is  said 
that  the  Monies  left  everything  to  Bew ;  but  "  everything "  is 
a  large  and  vague  word.  No  doubt  they  left  him  to  manage 
everything  incidental  to  carrying  out  the  mortgage  which  they 
authorized  ;  but  they  never  left  him  free  to  accept  as  a  security 
for  them  anything  more  than,  or  different  from,  the  mortgage 
which  they  had  approved.  The  agency  in  this  case  is  not,  in 
my  opinion,  established,  and,  there  having  been  no  ratification, 
there  is  no  liability. 

The  appeal  must  therefore  be  dismissed  with  costs  as  against 
the  Monies ;  but  it  must  be  allowed  with  costs,  both  here  and 

(1)  28  Ch.  D.  341. 
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below,  as  against  Masterman  and  Hughes;  and  they  must  be 
declared  jointly  and  severally  liable  for  the  value  of  the  shares, 
the  certificates  of  which  Bew  misappropriated,  and  there  must,  if 
necessary,  be  an  inquiry  as  to  such  value,  and  Masterman  and 
Hughes  must  be  ordered  to  pay  it. 

A.  L.  Smith  L.J. : — 

It  is  unnecessary  for  me  to  recapitulate  in  detail  the  facts  of 
this  case,  for  those  which  are  material  have  been  fully  dealt  with 
by  the  Lord  Chancellor  and  Lord  Justice  Lindley  ;  but,  as  I  am 
differing  from  part  of  a  judgment  of  the  learned  Judge  in  the 
Court  below,  it  is  right  that  I  should  state  the  grounds  upon 
which  I  arrive  at  the  conclusion  I  do. 

The  error  which,  in  my  opinion,  Mr.  Justice  Kekewich  fell  into, 
was  in  assuming  as  he  did  that  the  case  of  Cleather  v.  Twisden  (1) 
upon  its  facts  was  the  equivalent  of  the  present,  and  that  there- 
fore the  questions  formulated  by  Lord  Justice  Bowen  in  that 
case  were  those  which  were  to  rule  in  this  case,  and  if  answered 
in  one  way  should  settle  this  case  in  favour  of  the  Defendant 
solicitors.  It  is  true  that  the  present  case  and  Cleather  v.  Twisden 
are  similar  in  this,  that  in  each  securities  payable  to  bearer  were 
deposited  by  the  owner  with  one  member  of  a  firm  of  solicitors 
who  afterwards  misappropriated  them;  but  when  the  facts  of 
each  case  are  ascertained  it  will  be  seen  that  although  there  is 
this  jorimd  facie  likeness  between  the  two  cases  there  are  yet 
radical  differences  between  them. 

In  the  first  place,  in  the  present  case  it  was  proved  that  at 
the  time  when  the  share  warrants,  the  subject  of  this  action,  were 
deposited  with  Bew,  the  delinquent  partner,  for  the  purposes  of 
the  loan,  the  Plaintiff  was  a  client  of  the  Defendant  firm  to  the 
knowledge  of  the  partners  therein,  and  also,  as  found  by  Mr. 
Justice  Kekewich,  that  the  Plaintiff  throughout  the  transaction 
relating  to  the  procurement  of  the  loan  dealt  with  Bew  as  a 
member  of  the  firm.  No  such  facts  were  proved  in  Cleather  v. 
Twisden;  but  on  the  contrary,  it  was  contended  by  the  de- 
fendant that  the  plaintiff  in  that  case  had  dealt  with  Parker,  the 
delinquent  partner,  only  in  the  character  of  a  private  friend,  and 

(1)  28  Ch.  D.  340. 
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0.  A.      not  as  member  of  the  firm.    In  the  next  place  it  is  not  conceded 
1894       in  the  present  case,  as  it  was  in  Cleaiher  v.  Twisden  (1),  that  it  was 
Rhodes  within  the  ordinary  scope  of  the  business  of  a  solicitor  to 

MouiiEs  receive  and  hold  bonds  of  a  client  payable  to  bearer,  and  it  was 
A  L  TTh  L  J  P^^^®^  present  case  that  upon  two  occasions  prior  to  the 

• —  occasion  out  of  which  this  action  arises,  the  firm  through  Bew 
had  received  from  the  Plaintiff  securities  payable  to  bearer  in 
order  that  they  might  obtain  loans  of  money  thereon  on  behalf 
of  their  client,  the  Plaintiff,  and  had  been  paid  for  so  doing  by 
the  Plaintiff.  The  deposit  of  the  securities  in  the  present  case 
was  made  by  the  Plaintiff  with  Bew  for  the  purpose  of  procuring 
a  loan  which  the  firm  through  Bew  had  undertaken  to  procure 
if  possible  for  the  Plaintiff,  whereas  in  Cleather  v.  Twisden  it 
was  found  by  the  Court  that  the  bonds  were  not  deposited  with 
Parker  for  the  purposes  of  any  business  the  firm  was  then  trans- 
acting for  the  plaintiff,  but  were  deposited  with  Parker  for  safe 
custody.  Again,  evidence  in  the  present  case  (see  Boddys 
evidence)  was  given  that  the  Defendant  firm  were  in  the  habit 
of  receiving  from  and  holding  for  clients  bonds  payable  to 
bearer  as  well  as  cash,  whereas  in  Cleather  v.  Twisden  it  was 
shewn  that  the  defendants  therein  were  not  in  the  habit  of  so 
doing.  The  letters  to  the  Plaintiff  for  which  the  Defendant 
firm  are  responsible  in  my  judgment  are  such  as  to  justify  the 
Plaintiff  in  concluding  that  Bew's  custody  of  the  securities 
was  that  of  the  firm,  whereas  the  letters  in  Cleather  v.  Twisden 
were  held  by  the  Court  not  to  do  so ;  and,  lastly,  in  Cleather  v. 
Twisden  there  were  no  dealings  by  the  firm  with  the  coupons  of 
the  bonds  as  in  this  case,  and  no  accounts  were  sent  to  the 
plaintiff,  whereas  accounts  were  sent  to  the  Plaintiff  by  the  firm 
in  the  present  case.  That  these  constitute  radical  differences 
between  the  two  cases  cannot  be  denied,  and  in  my  judgment 
Cleather  v.  Twisden  (which  the  learned  Judges  who  decided  it 
in  this  Court  declared  to  be  a  case  upon  the  border-line)  by  no 
means  governs  the  present. 

Now,  what  have  we  in  this  case  ?  We  have  it  proved  that  the 
position  of  solicitor  and  client  existed  between  the  Defendant 
firm  and  the  Plaintiff  in  relation  to  the  proposed  loan  of  £6000 

(1)  28  Ch.  D.  340. 
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to  the  Plaintiff;  that  on  two  previous  occasions  the  Defendant      C.  A. 
firm  had  also  acted  as  his  solicitors  in  obtaining  loans  of  money  i»94 
for  him  ;  that  upon  all  three  occasions  Bew,  on  behalf  of  the  Rhodes 
firm,  had  transacted  the  Plaintiff's  business  ;  that  upon  all  three  mq^les 
occasions  shares  payable  to  bearer  were  deposited  by  the  Plain-  ^  ^  ^— ^  ^  ^ 

tiff  with  Bew  to  be  utilized  in  obtaining  the  loans  negotiated  by   

the  firm  through  Beiv  ;  that  the  Plaintiff  believed,  and  was  well 
warranted  in  believing  from  letters  and  accounts  received  by 
him  and  for  which  the  firm  were  responsible,  that  Bew  was  acting 
on  behalf  of  the  firm  both  in  negotiating  the  loan  and  receiving 
and  holding  the  bonds  for  that  purpose.  It  is  true  that  the 
partners  did  not  know  of  the  deposit  of  these  securities  payable 
to  bearer  with  Bew;  but  in  my  judgment  this  is  immaterial  if 
the  firm  were  the  solicitors  of  the  Plaintiff  in  negotiating  the 
loan  for  the  Plaintiff,  and  Bew  was  acting  upon  firm's  business 
within  the  scope  of  his  authority  when  he  negotiated  the  loan 
and  received  the  share  warrants  for  that  purpose.  I  cannot 
myself  see  what  ground  there  is  for  holding  upon  the  proved 
facts  of  this  case  that  Bew  was  acting  outside  the  scope  of  his 
apparent  authority  in  the  third  transaction  when  he  was  acting 
within  the  scope  of  that  authority  in  the  two  prior  transactions, 
for  which  the  firm  have  sent  in  bills  and  been  paid.  In  my 
judgment  these  prior  transactions,  the  proved  fact  that  the 
Defendant  firm  did  receive  and  hold  securities  of  their  clients, 
whether  payable  to  bearer  or  not,  as  also  cash,  and  the  letters 
and  accounts  received  by  the  Plaintiff  constitute  evidence  from 
which  only  one  inference  can  be  drawn,  which  is,  that  Bew  was 
acting  within  the  authority  granted  to  him  by  his  partners  in 
negotiating  the  loan  for  him  and  in  receiving  and  holding  the 
share  warrants  for  that  purpose,  and  it  cannot  be  maintained 
that  he  was  not. 

It  is  clear  from  the  last  passage  in  the  judgment  of  Lord 
Justice  Fry  in  Cleather  v.  Twisden  (1)  that  the  learned  judge, 
even  upon  the  facts  proved  in  that  case,  was  of  opinion  that  if 
the  bonds  had  been  deposited  with  Parker  upon  the  firm's  busi- 
ness, the  firm  would  have  been  responsible,  for  he  says  :  "  I 
do  not  doubt  that  as  to  any  parts,  such  as  the  mortgages,  which 

(1)  28  Ch.  D.  356. 
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O.A.  were  received  hj  Parlcer  foi  distribution  "  (that  is,  firm's  busi- 
1894  ness)  *'the  firm  would  be  responsible  ;  but  as  to  the  bonds  they 
Khodbs  were  not  received  for  the  purpose  of  distribution  but  for  safe 
MouLEs  custody  long  before  the  distribution  began/'  i.e.,  not  upon  firm's 
  business. 

A.  L.  Smith  L.J. 

  In  my  judgment,  upon  the  facts  of  this  case,  the  innocent 

partners  of  Bew  are  liable  to  the  Plaintiff  to  make  good  Rew's 
defalcations  as  regards  these  shares,  and  consequently  the  appeal 
of  the  Plaintiff  as  to  the  case  of  the  Defendant  solicitors  must 
be  allowed,  and  judgment  entered  for  the  Plaintiff  against  them. 
As  to  the  Plaintiff's  appeal  against  the  Monies,  I  agree  that  it 
should  be  dismissed,  for  the  reasons  given  by  the  Lord  Chancellor 
and  Lord  Justice  Lindley,  and  that  as  to  this  the  learned  Judge 
was  correct  in  the  judgment  he  arrived  at. 

Sir  B,  E.  Webster,  Q.C.,  for  the  Defendants  Hughes  and  Master- 
man,  said  that  the  De  Beers  shares  had  been  sold  for  £5421,  but 
might  possibly  be  repurchased  for  a  less  amount.  He  submitted 
that  the  Defendants  ought  to  be  at  liberty  to  replace  the  shares, 
if  they  could,  instead  of  paying  the  Plaintiff  the  amount  for 
which  they  were  sold.  If  the  Plaintiff  recovered  his  shares  he 
would  have  sustained  no  loss. 

Lord  Herschell  L.C.  said  that,  in  his  opinion,  the  Plaintiff 
was  entitled  to  recover  the  money  for  which  the  shares  were 
sold ;  which  was  their  value  at  the  time  when  they  were  con- 
verted by  Bew  to  his  own  use. 

Lindley  and  A.  L.  Smith  L.JJ.  concurred. 

Solicitors :  Bridges,  Sawtell,  Heywood  &  Go. ;  Hempson  dt 
Elgar  ;  Janson,  Cobby  Pearson  &  Go, 

M.  W 
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In  re  KAILWAY  TIME  TABLES  PUBLISHINa 

COMPANY.  1894 

_  ,     ,TTT-.T  mrAAT  KEKEWIOH 

Ex  parte  WELTON.  j. 

A.UO  7. 

Company — Winding-up  —  Adjustment  of  Bights  of  Contributor ies — Shares 

issmd  at  a  Discount — Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  38 —       C.  A. 
Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  25.  Nov^. 

The  articles  of  association  of  a  limited  company  empowered  the  direc- 
tors to  allot  shares  at  a  discount,  and  provided  that,  if  the  company  should 
be  wound  up,  and  the  surplus  assets  should  be  insufficient  to  repay  the 
whole  of  the  paid-up  capital,  such  surplus  assets  should  be  distributed  so 
that,  as  nearly  as  might  be,  the  losses  should  be  borne  by  the  members  in 
proportion  to  the  capital  paid  up,  or  which  ought  to  have  been  paid  up, 
on  the  shares  held  by  them  respectively  at  the  commencement  of  the 
winding-up :  "  But  this  clause  is  to  be  without  prejudice  to  the  rights  of 
the  holders  of  shares  issued  upon  special  conditions."  In  the  winding-up 
of  the  company,  the  debts  and  the  costs  of  winding  up  having  been 
paid : — 

Held,  that  notwithstanding  the  above  clause,  the  decisions  in  In  re 
Almada  and  Tirito  Company  (1)  and  In  re  Weymouth  and  Channel 
Islands  Steam  Packet  Company  (2)  applied,  and  the  holders  of  shares 
issued  at  a  discount  must,  for  the  purpose  of  adjusting  the  rights  of  the 
contributories  inter  se,  pay  up  their  shares  in  full. 

Ooregum  Gold  Mining  Company  of  India  v.  Roper  (3)  commented  on. 

Summons  by  the  liquidator  of  this  company  for  a  call  of 
£2  5s.  per  share  upon  shares  of  which  Mr.  T.  A.  Welton  was  the 
holder. 

The  company  was  registered  in  January,  1886,  with  limited 
liability,  the  capital  being  30,000,  divided  into  6000  shares  of 
£5,  with  power  to  increase. 

The  articles  of  association  contained  the  following  clauses : — 

(4.)  "  The  shares  shall  be  under  the  control  of  the  directors, 
who  may  allot  or  otherwise  dispose  of  the  same  to  such  persons, 
on  such  terms  and  conditions,  and  at  such  times  as  the  directors 
think  fit,  and  either  at  a  discount,  premium,  or  otherwise." 

(41.)  "The  company  may,  from  time  to  time,  increase  the 


(1)  38  Ch.  D.  415.  (2)  [1891]  1  Ch.  66. 

(3)  [1892]  A.  C.  125. 
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capital  by  the  creation  of  new  shares  of  such  amount  as  may  be 

deemed  expedient." 

(42.)  "  The  new  shares  shall  be  issued  upon  such  terms  and 

Time-tables  conditions,  and  with  such  rights  and  privileges  annexed  thereto, 

FoBLisHiNa  as  the  directors  shall  determine,  and  in  particular  such  shares 
Company.  ,  .  ,  ,  , 

Ex  parte  ^®  issued  with  a  preferential  or  qualified  right  to  dividends, 

Wm^N.    and  in  the  distribution  of  assets  of  the  company,  and  with  a 
special,  or  without  any,  right  of  voting." 

(140.)  "  If  the  company  should  be  wound  up,  and  the  surplus 
assets  shall  be  insufficient  to  repay  the  whole  of  the  paid-up 
capital,  such  surplus  assets  shall  be  distributed  so  that,  as  nearly 
as  may  be,  the  losses  shall  be  borne  by  the  members  in  propor- 
tion to  the  capital  paid  up,  or  which  ought  to  have  been  paid 
up,  on  the  shares  held  by  them  respectively  at  the  commence- 
ment of  the  winding-up.  But  this  clause  is  to  be  without  pre- 
judice to  the  rights  of  the  holders  of  shares  issued  upon  special 
conditions." 

The  whole  of  the  6000  shares,  except  ten,  were  allotted  as 
fully  paid  up  to  the  vendor  to  the  company  of  the  property  and 
business  which  the  company  was  formed  to  acquire. 

In  June,  1886,  a  special  resolution  was  passed  to  increase  the 
capital  of  the  company  by  the  creation  of  2000  new  shares  of  £5 
each.  Of  these  shares  600  were  issued  as  "  bonus  "  shares,  upon 
which  nothing  was  paid,  and  900  were  issued  at  a  discount  of 
£4  10s.  per  share,  that  is,  only  10s.  per  share  was  paid  for  them. 
In  December,  1886,  another  special  resolution  was  passed  to 
increase  the  capital  by  the  creation  of  5000  additional  shares  of 
£5  each.  These  shares  were  all  issued  at  a  discount  of  £4  10s. 
per  share.  Mr.  Welton  was  the  holder  of  some  of  the  discount 
'  shares.  In  the  winding-up  of  the  company  he  was  placed  on 
the  list  of  contributories  in  respect  of  those  shares,  and  a  call  of 
£2  5s.  per  share  was  made  upon  him  and  the  other  holders  of 
discount  shares  for  the  purpose  of  paying  the  debts  of  the  com- 
pany and  the  costs  of  the  winding-up.  Mr.  Welton  did  not 
dispute  his  liability  in  this  respect. 

The  liquidator  now  sought  to  make  a  further  call  of  £2  5s.  per 
share  on  the  discount  shares,  for  the  purpose  of  adjusting  the 
rights  of  the  contributories  inter  se.    Mr.  Welton  disputed  his 
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Liability  to  a  call  for  this  purpose,  and  the  hearing  of  the  liqui-  c.  A. 
dator's  summons  was  adjourned  into  Court.  The  summons  was  1894 
heard  before  Mr.  Justice  Kehewich  on  the  7th  of  August,  1894. 

Railway 
Time  Tables 

Bensliaw,  Q.C.,  and  WJiinney,  for  the  liquidator,  in  support  of  ^^J^^^Jy^ 
the  summons  :—  ex  parte 

The  holders  of  shares  issued  at  a  discount  are  liable  in  the 
winding-up  of  the  company  to  pay  or  contribute  the  unpaid 
part  of  the  nominal  value  of  their  shares,  and  this  liability  exists, 
not  only  as  between  such  shareholders  and  the  creditors  of  the 
company,  but  also  as  between  such  shareholders  and  their  fellow- 
shareholders.  The  question  of  the  extent  of  the  liability  was 
considered  by  Lord  Herschell  in  Ooregum  Gold  Mining  Company 
o  f  India  V.  Boper  (1).  That  was  not  the  case  of  a  winding-up,  but 
of  a  going  concern  ;  and  the  only  point  really  decided  in  that 
case  was  that  the  issuing  of  shares  at  a  discount  was  illegal,  at 
all  events  to  the  extent  to  which  the  unpaid  part  of  the  nominal 
value  of  the  shares  was  required  for  the  payment  of  debts.  Lord 
Hersehelly  however,  at  the  end  of  his  speech  on  p.  143  of  the 
report,  appears  to  have  intimated  that  the  liability  extended  no 
further ;  and  if  that  is  so,  Welton  in  the  present  case  would  not 
be  liable  to  pay  or  contribute  anything  in  respect  of  the  discount 
shares  beyond  what  was  necessary  for  payment  of  the  debts  and 
the  costs  of  the  winding-up.  But  the  observation  of  Lord  Her- 
schell was  obviously  made  ohiter,  and  not  after  argument ;  and 
Lord  Halsbury  (2)  guarded  the  House  from  the  adoption  of  it. 
The  weight  of  authority  is  clearly  the  other  way.  One  of  the 
earliest  cases  is  In  re  Anglesea  Colliery  Company  (3),  where  it  was 
held  that  a  holder  of  fully  paid-up  shares  is  a  "  contributory," 
and  that  a  call  could  be  made  upon  partly  paid-up  shareholders 
for  the  purpose  of  adjusting  the  rights  between  them  and  the 
fully  paid-up  shareholders.  The  judgment  of  the  Master  of  the 
Rolls  (Sir  George  Jessel)  in  Burgess's  Case  (4)  shews  that  a 
shareholder,  to  relieve  himself  of  any  part  of  the  liability  to 
contribute  imposed  by  sect.  38  of  the  Companies  Act,  1862,  must 


(1)  [1892]  A.  C.  125. 

(2)  Ibid.  149. 


(3)  Law  Rep.  2  Eq.  379  ;  1  Ch.  555. 

(4)  15  Ch.  D.  507. 
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0.  A.  establish  the  existence  of  some  right  as  between  him  and  his 
1894  fellow-shareholders  which  precludes  them  from  compelling  him 
In  re  make  payment  of  calls.    See  also  In  re  Provision  Merchants 

Tmle  Tables  Gom]pany  (1),  where  a  call  was  made  for  the  equalization  of 
shares  notwithstanding  an  alleged  understanding  that  no  call 
should  be  made  except  in  case  of  insufficiency  of  the  assets  to  dis- 
charge debts ;  and  see  Buckley  on  Companies  (2).  But  in  truth 
the  matter  is  concluded  by  the  case  of  In  re  Weymouth  and 
Channel  Islands  Steam  Packet  Company  (3),  where  the  Court  of 
Appeal  (affirming  the  decision  of  Mr.  Justice  North)  held  that, 
as  between  discount  shareholders  and  ordinary  shareholders, 
there  was  no  contract  express  or  implied  that  in  the  event  of 
debts  being  satisfied  the  discount  shareholders  should  have  any 
preference.  The  dictum  of  Lord  Eerschell  in  Ooregum  Gold 
Mining  Company  of  India  v.  Boper  (4)  must  be  read  subject  to  the 
provision  of  sect.  25  of  the  Companies  Act,  1867,  that  every  share 
shall  "  be  deemed  and  taken  to  have  been  issued  and  to  be  held 
subject  to  the  payment  of  the  whole  amount  thereof  in  cash." 
The  result  of  the  authorities  is  that,  under  sect.  38  of  the  Com- 
panies Act,  1862,  and  sect.  25  of  the  Companies  Act,  1867,  the 
holder  of  a  share  is,  on  the  winding-up  of  the  company,  liable  to 
pay  up  the  nominal  amount  in  full,  unless  he  can  shew  that  there 
is  some  right  or  equity  which  cuts  down  that  liability.  Such  a 
right  or  equity  must  depend  either  on  contract  or  estoppel. 
Here,  there  was  no  contract  between  the  discount  shareholders 
and  the  other  shareholders :  the  only  contract  was  between  the 
discount  shareholders  and  the  company  for  the  issue  of  shares  at 
a  discount ;  and  that  contract  was  illegal,  and  knowledge  of  the 
illegality  must  be  imputed  to  the  discount  shareholders.  Nor 
was  there  any  estoppel,  for  that  only  arises  when  something  is 
said  contrary  to  the  truth,  and  the  resolution  for  the  issue  of  the 
discount  shares  did  not  contain  or  involve  any  such  statement. 
There  is  nothing  special  in  this  case.  The  provisions  of  art.  140 
of  the  articles  of  association  cannot  override  the  express  provision 
in  sect.  38  of  the  Companies  Act,  1862. 


(1)  26  L.  T.  (N.S.)  862. 

(2)  6th  Ed.  pp.  293,  294. 


(3)  [1891]  1  Ch.  66. 

(4)  [1892]  A.  C.  125. 


1  Ch. 


CHANCEEY  DiyiSION. 


259 


John  Chester,  for  a  shareholder,  referred  to  In  re  Wakefield 
Boiling  Stock  Company  (1). 

Eve,  for  Mr.  JVelton,  contended  that  it  was  intra  vires  of  the 
members  of  a  company  to  come  to  an  agreement  between  them- 
selves, throwing  a  greater  burden  on  one  class  of  shareholders  to 
the  relief  of  another,  subject  always  to  the  paramount  rights  of 
creditors.  It  was  in  substance  a  contract  between  partners,  their 
rights  under  which  the  Court  would  enforce  as  between  them- 
selves. [He  cited  Maxwell's  Case  (2),  McKewans  Case  (3),  and 
the  Companies  Act,  1862,  ss.  14,  16,  18,  23,  25,  38,  sub-ss.  4  and 
6,  74,  109,  and  133.] 


C.  A. 

1894 

In  re 
Railway 
Time  Tables 
Publishing 
Company. 

Ex  parte 
Welton. 


Kekewich  J. : — 

Whether  a  case  of  this  kind  is  likely  to  occur  again  frequently 
or  not,  there  is  no  doubt  that  it  is  one  of  considerable  import- 
ance ;  and  I  apprehend  that  the  strength  of  Mr.  Jove's  position, 
and  the  strength  also  of  his  argument,  and  certainly  the  diffi- 
culty of  the  case,  depend  upon  what  was  said  by  the  present 
Lord  Chancellor  in  Ooregum  Gold  Mining  Company  of  India  v. 
Boper  (4).  It  is  not  pretended  that  what  fell  from  Lord 
Herschell  in  that  case  was  in  any  way  necessary  to  the  decision 
of  the  point  before  the  House,  and  to  that  extent  what  his 
Lordship  said  may  fairly  come  within  the  class  of  obiter  dicta ; 
but,  of  course,  anything  said  by  Lord  Herschell  as  a  Judge,  irre- 
spective of  his  present  position,  deserves  the  very  greatest 
respect  from  me ;  and,  more  than  that,  anything  said  by  any 
member  of  the  ultimate  Court  of  Appeal  must  be  regarded  with 
scrupulous  care.  I  need  scarcely  add  that  I  entertain  a  consi- 
derable amount  of  diffidence  in  not  being  able  to  follow  the 
reasoning  of  Lord  Herschell  in  that  case  ;  but  I  think  it  is  right, 
having  regard  to  his  position  and  the  place  where  the  words 
were  uttered,  to  express  my  reasons  as  clearly  as  I  can. 

Mr.  Welton,  represented  by  Mr.  Eve,  accepted  shares  in  this 
company  that  were  issued  at  a  discount.  I  will  take  these 
shares  as  a  sample,  because,  although  there  are  other  classes  of 

(1)  [1892]  3  Ch.  165.  (3)  6  Ch.  D.  447,  458. 

(2)  Law  Rep.  20  Eq.  585.  (4)  [1892]  A.  C,  125. 
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0.  A.      shares,  such  as  bonus  shares  and  others,  respecting  which  the 

1894       argument  has  arisen,  what  is  true  of  the  discount  shares  will  at 

jn  re      least  be  true  of  the  other  shares  in  equal  degree.    Mr.  Welton 

TmE  Tables       heen  held  to  be  a  contributory  as  regards  those  shares  for 
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Welton. 
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the  whole  amount  unpaid  in  cash,  according  to  the  25th  section  of 
the  Companies  Act,  1867,  and  in  that  decision  he  has  acquiesced. 
But  he  says  that  all  he  is  required  to  do  is  to  contribute  to  the 
claims  of  creditors  and  the  costs  of  winding  up,  and  that  when 
the  stage  which  has  now  been  reached  has  been  arrived  at — that 
of  adjusting  the  rights  of  contributories  among  themselves — 
then  he  is  not  liable,  because  there  was  what  he  has  called,  and 
I  will  venture  to  call  also,  a  "  contract "  between  him  and  the 
other  contributories  that  these  shares  should  be  issued,  not  as 
carrying  the  liability  to  pay  the  full  amount  in  cash,  but  as 
carrying  a  lesser  liability  ;  and  that  the  other  contributories 
cannot,  now  it  has  come  to  a  question  of  the  rights  of  the  contri- 
butories inter  se,  insist  on  his  paying  the  full  amount  in  cash.  I 
use  the  word  "  contract,'*  as  it  has  been  used  in  argument  for 
such  an  arrangement,  and  because  I  know  of  no  other  word  which 
will  fit  the  case,  and  I  avoid  the  use  of  the  word  quasi-con- 
tract "  ;  but  really,  to  my  mind,  the  question  is  whether  there 
is,  in  any  strict  sense  of  the  word,  a  contract  at  all. 

There  is  no  occasion  to  go  through  the  sections  of  the  Act  of 
Parliament,  though  it  was  perhaps  necessary  for  counsel  to  call 
my  attention  to  them,  because  it  is  conceded  that  there  is  the 
liability  of  ordinary  shareholders  not  only  to  contribute  to  debts 
and  costs,  but  also  to  the  adjustment  of  rights  inter  se.  All  that 
is  said  is  that  these  provisions  are  not  applicable  to  this  parti- 
cular case  because  of  the  contract  to  which  I  have  just  referred. 

Now,  under  what  circumstances  is  the  contract  entered  into  ? 
The  shareholders  in  general  meeting — and  I  will  assume  for  this 
purpose  all  the  shareholders,  without  stopping  to  consider  how 
many  were  present,  and  how  many  voted  by  proxy  or  otherwise — 
agree  that  these  shares  shall  be  issued  at  a  discount :  of  course, 
that  was  not  so  in  so  many  words ;  but  I  wish  to  put  the  case  as 
strongly  as  I  can.  The  25th  section  of  the  Act  of  1867  says : 
"  Every  share  in  any  company  shall  be  deemed  and  taken  to 
have  been  issued  and  to  be  held  subject  to  the  payment  of 
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the  whole  amount  thereof  in  cash,  unless  the  same  shall  have  C.  A. 

been  otherwise  determined  by  a  contract  duly  made  in  writing,"  1894 

which  was  not  done  here.    It  has  now  been  held  and  finally  jnre 

settled,  in  the  case  of  In  re  Almada  and  Tirito  Company  (1)  ti^^^t^bles 

that  any  resolution  of  that  kind  is  tdtra  vires,  that  it  is  not  Publishing 
.  ,  .      ,  „    ,  1  .  ,  Company. 

Within  the  powers  of  the  company,  even  by  unanimous  resolu-  ^^^^^ 

tion,  to  issue  shares  at  a  discount ;  and  in  that  sense — in  the  Welton. 
sense  in  which  it  is  ultra  vires — it  may  be  said  that  the  share-  Kekewich,  j. 
holders  could  not  in  general  meeting,  even  if  they  were  all 
present,  so  ratify  a  contract  of  that  kind  as  to  make  it  binding 
on  the  company.  That  is,  I  apprehend,  the  meaning  of  ultra 
vires  the  company.  That  might  still  leave  it  open  to  the  share- 
holders to  take  the  burden  on  themselves  individually — to  debar 
them  from  saying  that  it  is  not  binding  on  them  individually. 
But,  surely,  their  issuing  shares  at  a  discount  is  something 
more  than  ultra  vires  the  company.  In  some  of  the  cases  on 
the  point  that  is  called  "illegal."  In  one  case  it  is  called  "not 
legal."  There  may  be  some  difficulty  in  determining  what 
is  the  precise  epithet  by  which  to  style  the  issue  of  shares 
at  a  discount  which  is  forbidden  (so  the  Court  of  Appeal  has 
held)  by  statute ;  but  at  any  rate  you  come  to  this,  that  it  is 
forbidden  by  statute  :  it  is  illegal  at  any  rate  in  this  sense,  that 
the  law  says  it  shall  not  be.  Is  it  possible  to  have  a  contract 
which  the  law  says  shall  not  be  entered  into  ?  Mr.  Eve  says, 
"  Yes,  you  can  have  a  contract  between  the  parties,  though  it  is 
not  a  contract  to  which  the  company  is  a  party :  "  but,  to  my 
mind  at  any  rate,  there  is  great  difficulty  in  principle  in  saying 
that  a  contract  which  the  statute  has  forbidden,  and  says  shall 
not  be,  can  take  place  in  one  way  more  than  another.  That, 
I  think,  is  concluded  by  authority.  I  have  before  me  a  re- 
ported decision  of  Mr.  Justice  Stirling  in  this  very  company,  but 
before  the  winding-up  :  In  re  Railway  Time  Tables  Publishing 
Company,  Ex  parte  Sandys  (2).  He  quotes  (3)  the  judgment 
of  Lord  Justice  Cotton  in  In  re  Almada  and  Tirito  Company, 
and  then  says:  "The  Lord  Justice  Cotton  held  that  the  con- 
tract in  that  case,  which  was  substantially  the  same  as  the 

(1)  38  Ch.  D.  415.  (2)  42  Ch.  D.  98. 

(3)  42  Ch.  D.  104. 
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O.A.      one  I  have  to  consider  in  the  present  case,  was  beyond  the 
1894      powers  of  the  company  to  enter  into.    Lord  Justice  Fry  and 
In  re      Lord  Justice  Lo^es  expressed  an  agreement  in  general  terms 
TmE^TABLEs  ^^^^        reasons  of  Lord  Justice  Cotton.    Certainly  they  ex- 

PuBLisHiNG  pressed  no  dissent  whatever  from  that  position.    Then  if  the 
Company.    ^  ^  5 

Ex 'parte  Contract  be  ultra  vires  of  the  company  it  is  not  merely  voidable, 
Welton.  jg  absolutely  void,  and  as  Lord  Cairns  said  in  a  well- 

Kekewich  J.  known  case  it  is  incapable  of  being  ratified  by  the  whole  of  the 
shareholders  of  the  company  even  if  they  were  assembled  in  one 
room  and  voted  to  that  effect."  Having  regard  to  the  language 
of  that  learned  judge  there,  I  do  not  think  he  was  directing 
his  attention  to  a  contract  merely  ultra  vires  the  company, 
and  which  might  be  a  contract  good  as  between  the  shareholders, 
but  what  he  says  is  possibly  open  to  that  distinction. 

But  what  was  said  in  In  re  Weymouth  and  Channel  Islands 
Steam  Faehet  Company  (1)  does  not  seem  to  me  to  be  open  to 
any  such  remark.  Mr.  Justice  North  says  (2) :  "  Mr.  Cozens- 
Hardy's  principal  argument  was  this,  that,  although  no  doubt 
what  was  done  was  illegal " — that  was  an  issue  of  shares  at  a 
discount — "  as  between  the  creditors  and  the  contributories  of  the 
company,  yet  it  was  perfectly  open  to  all  the  contributories  to 
make  such  an  agreement  inter  se,  and  that  there  is  sufficient 
evidence  that  this  was  really  done.  If  all  the  shareholders  had 
been  present  in  the  same  room,  and  had  all  agreed  to  it,  there 
was  nothing  illegal  in  the  bargain — nothing  to  incapacitate  them 
from  contracting  to  that  effect ;  and  Mr.  Hardy  says  it  must  be 
taken  as  between  the  shareholders  (the  creditors  being  got  rid 
of)  that  the  assent  of  all  was  actually  given.  Mr.  Hardy 
referred  to  one  or  two  cases  as  tending  in  that  direction  ;  but  I 
do  not  think  they  go  further  than  that.  I  feel  great  difficulty 
in  seeing  how  it  would  be  possible  to  say  that  all  the  share- 
holders were  bound."  That  case  came  on  before  the  Court  of 
Appeal,  who  agreed  with  Mr.  Justice  North,  Lord  Justice 
Bowen  concludes  his  judgment  in  this  way  (3)  :  "  If  there  was  a 
contract  as  between  the  individuals  as  suggested — and  suggested 
without  reason — it  can  only  be  a  contract  between  the  indi- 

(1)  [1891]  1  Ch.  66.  (2)  [1891]  1  Ch.  75. 

(3)  [1891]  1  Ch.  81. 
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viduals  that  each  should  make  an  illegal  contract  with  the  C.A. 

company — a  contragt  with  the  company  which  is  ultra  vires  of  1894 

the  company.    Such  an  agreement,  if  made,  could  not  be      in  re 

enforced  against  present,  and  certainly  would  not  bind  future,  TmE^TABLEs 

Publishing 
Company. 


shareholders." 

That  seems  to  me  to  conclude  the  point  which  has  been 
argued  here.  To  my  mind,  it  being  once  decided  that  the  issue 
of  shares  at  a  discount  is  illegal,  in  the  sense  of  being  forbidden 
by  statute,  the  result  is  that  the  issue  can  confer  no  rights  at  all, 
and  the  agreement  of  parties  confers  no  rights  on  themselves 
inter  se. 

I  approach  what  Lord  Herschell  says  from  that  point  of  view. 
Now,  the  first  remark  I  make  is  that  it  was  not  necessary  for  the 
decision  of  the  case  before  the  House.  Lord  Watson  said  (1) 
that  he  had  had  an  opportunity  of  considering  the  suggestions 
to  be  made  by  Lord  Herschell,  and  agreed  with  him  ;  but  his 
agreement  was  based  on  sect.  5  of  the  Companies  Act,  1879,  to 
which  Lord  Herschell  does  not  refer.  Then,  before  turning  to 
Lord  HerschelVs  own  language,  I  observe  that  Lord  Macnaghten, 
who  also  addressed  the  House  at  considerable  length,  and  Lord 
Morris,  who  expressed  a  shorter  opinion,  do  not  allude  to  this 
point  at  all;  and  ultimately  Lord  Halsbury,  being  then  Lord 
Chancellor,  says  this  (2) :  "  My  Lords,  before  putting  the  ques- 
tion, I  only  desire  to  add  that  I  have  designedly  avoided  alluding 
to  the  point  which  has  been  mentioned  by  my  noble  and  learned 
friend,  Lord  Herschell,  inasmuch  as  it  was  neither  insisted  upon 
nor  argued  at  the  Bar."  Lord  HerschelVs  remarks,  so  far  as  they 
are  directly  in  point  here,  are  prefaced  by  these  words  (3)  : 
"  Except  when  the  Legislature  has  expressly  or  by  implication 
forbidden  any  act  to  be  done  by  a  company,  their  rights,"  and 
so  forth  ;  and  his  conclusion  is  governed  by  that  preliminary 
observation  from  first  to  last. 

It  would  not  be  agreeable  to  me,  and  I  do  not  think  it  would 
be  right,  that  I  should  criticise  Lord  HerschelVs  language.  Pro- 
bably he  had  not  before  him  at  the  moment  the  question  of  the 
issue  of  shares  at  a  discount,  as  now  regarded  by  the  practice 

(1)  [1892]  A.  C.  138.  (2)  [1892]  A.  C.  149. 

(3)  [1892]  A.  C,  143. 
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C.  A.      of  the  Court.    I  cannot  think  he  meant  to  say  decisively  and 
1894      judicially  that  in  such  a  case  the  Legislature  had  not  expressly 
In  re      OT  by  implication  forbidden  that  act  to  be  done ;  and,  though 
TmETABLEs  ti'eating  what  falls  from  him,  as  I  have  already  said,  with  the 
^ompSy^^  greatest  possible  respect,  I  do  not  think  his  dictum  is  binding  on 
Ex  parte    ^® »  I      bound  to  exorcise  my  own  judgment  to  the  best 

Welton.    Qf  jjiy  ability,  and  I  must  treat  it  as  not  governing  this  case. 
Kekewicb  J.  J  must  follow  authorities  which  I  consider  binding,  and  which 
agree  with  my  own  view,  and  hold  that  Mr.  Welton  is  liable  to 
contribute,  not  only  to  the  debts  and  costs,  but  also  to  the 
adjustment  of  the  rights  of  contributories  inter  se, 

G.  I.  F.  C. 

C.A.         Mr.  Welton  appealed.    The  appeal  was  heard  on  the  2Ist  of 
November,  1894. 

Eve,  for  the  Appellant : — 

The  question  now  raised  is,  whether  a  contributory  of  a  com- 
pany in  liquidation  to  whom  shares  were  issued  upon  special 
terms,  namely,  at  a  discount,  can  be  compelled  to  pay  up  the 
nominal  amount  of  those  shares  for  the  purpose  of  adjusting  the 
rights  of  the  contributories  inter  se,  the  debts  of  the  company 
and  the  costs  of  the  winding-up  having  been  paid.  The  question 
was  left  open  by  the  House  of  Lords  in  Ooregum  Gold  Mining 
Company  of  India  v.  Boper  (1),  but  some  of  the  observations  of 
Lord  Herschell  in  his  judgment  there  are  in  favour  of  the 
Appellant  (2).  It  is  not  disputed  that  the  Appellant  is  liable 
to  pay  calls  for  the  purpose  of  paying  the  debts  of  the  company, 
and  that  he  has  already  been  ordered  to  do,  and  he  has  not 
appealed  from  the  order,  but  has  complied  with  it.  But,  as 
regards  the  adjustment  of  the  rights  of  the  contributories  inter 
se,  he  is  entitled  to  rely  upon  the  contract  under  which  he  took 
the  shares  as  binding  between  himself  and  the  other  contribu- 
tories. In  re  Weymouth  and  Channel  Islands  Steam  PacJcet  Com- 
pany (3)  is  distinguishable  from  the  present  case,  because  in  it 
there  was  no  clause  in  the  articles  of  association  like  clause  140 
here.    That  clause  rendered  the  agreement  between  Welton  and 

(1)  [1892]  A.  0.  125.  (2)  [1892]  A.  C.  143, 144. 

(3)  [1891]  1  Ch.  66. 
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the  company  binding  upon  the  other  contributories.    It  is  com-      C.  A. 
petent  to  a  company  to  impose  an  additional  liability  upon  1894 
contributories  or  classes  of  contributories :  Lion  Mutual  Marine      in  re 
Insurance  Association  v.  Tucker  (1) ;  McKewans  Case  (2) ;  Maxwell's  rj^f^^^^^^Es 
Case  (3).    Those  cases  shew  that  there  is  nothing  illegal  or  ^^^'^"^"^^^ 
contrary  to  public  policy  in  an  agreement  by  contributories  that,    ex  parte 
in  the  event  of  a  winding  up  of  the  company,  one  class  of  con-  Welton 
tributories  shall  be  preferred  to  another.    It  has  been  held, 
too,  that  preference  shares  may  be  created  with  a  preference  in 
the  distribution  of  assets  in  the  event  of  a  winding-up.  In 
Ex  parte  Maude  (4)  it  was  held  by  the  Court  of  Appeal  that  share- 
holders could  agree  inter  se  to  be  placed  on  a  different  footing, 
so  that  losses  should  be  borne,  not  rateably,  but  by  one  class  in 
relief  of  another.    Eegard  must  be  had  to  the  liability  of  the 
contributories  inter  se  at  the  commencement  of  the  winding-up ; 
payments  which  they  have  made  during  the  winding-up  are  not 
to  be  taken  into  account.    In  In  re  Pioneers  of  Mashonaland 
Syndicate  (5)  Mr.  Justice  Vauglian  Williams  acted  upon  the 
dictum  of  Lord  Herschell  in  the  Ooregum  Case  (6). 

RenshaWf  Q.C.,  and  Whinney,  for  the  liquidator,  were  not  called 
upon. 

Lord  Halsburt  : — 

I  wish  to  keep  myself  perfectly  free  to  deal  with  this  question 
if  and  when  it  arises  elsewhere,  when  it  will  be  argued  under 
circumstances  in  which  the  authorities  referred  to  will  not  be 
binding,  except  so  far  as  Ooregum  Gold  Mining  Company  of 
India  v.  Boper  applies  to  the  present  case.  But,  sitting  in  this 
Court,  I  am  bound  by  its  decisions,  and  I  am  unable  to  dis- 
tinguish the  point  now  raised  from  that  which  was  raised  and 
decided  in  In  re  Almada  and  Tirito  Company  (7)  and  In  re 
Weymouth  and  Channel  Islands  Steam  Packet  Company  (8).  I 
designedly  avoid  entering  into  the  argument  in  the  present 
case,  because,  as  I  have  already  said,  I  desire  to  preserve  my 

(1)  12  Q.  B.  D.  176.  (5)  [1893]  1  Ch.  731. 

(2)  6  Ch.  D.  447.  (6)  [1802]  A.  C.  125. 

(3)  Law  ilep.  20  Eq.  585.  (7)  38  Ch.  D.  415. 

(4)  Ibid.  6  Ch.  51.  (8;  [1891]  1  Ch.  66. 
YoL.  I.  1895.  V  1 
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judgment  perfectly  free  when  the  case  comes,  if  it  ever  does 
come,  before  the  ultimate  Court  of  Appeal  for  decision.  At 
re      present  it  is  enough  for  me  to  say  that  I  have  looked  at  the 
TmE^TABLEs  ^^s^s  which  I  have  mentioned,  and,  with  all  respect  to 

l^^^smNG        Eve,  I  think  the  Weymouth  Case  (1)  does  deal  with  the  very 


Ex  parte 
Welton. 


question  now  before  us,  and  therefore,  sitting  in  this  Court,  I 
am  bound  by  that  decision.  I  do  not  mean  to  say  that  I  dis- 
Lord  Haisbury.  agree  with  it ;  as  at  present  advised,  I  am  inclined  to  agree 
with  it ;  but,  whether  I  agree  with  it  or  not,  sitting  in  this 
Court,  I  am  bound  by  it.  The  result  is  that  we  must  affirm  the 
judgment  of  the  learned  judge,  and  dismiss  the  appeal. 


LiNDLEY  L.J. : — 

I  am  of  the  same  opinion.  I  do  not  think  that  by  any  process 
a  share  can  be  issued  at  a  discount  so  as  to  render  the  person 
to  whom  it  is  issued  not  liable  to  pay  up  the  amount  thereof  in 
full.  This  cannot  be  done  consistently  with  the  Acts  of  Parlia- 
ment. This  view  of  the  law  has  been  sanctioned,  and  has  been 
made  the  ground  for  the  decision  of  a  great  number  of  cases. 
Those  which  have  been  referred  to  by  Lord  Halshury  are  the 
most  recent  and  the  best  known ;  but  if  you  take  them  all, 
adding  Trevor  v.  Whitworth  (2),  in  which  the  principle  was  very 
carefully  discussed  in  the  House  of  Lords,  the  result,  in  my 
view,  is  that  the  thing  cannot  be  done.  If  it  is  to  be  done,  the 
House  of  Lords  must  say  so. 

A.  L.  Smith  L.J. : — 

I  have  nothing  to  add  ;  I  feel  myself  bound  by  authority. 

•  Solicitors :  Slaughter  &  May  ;  G.  T.  Whinney, 

(1)  [1891]  1  Cb.  66.  (2)  12  App.  Cas.  409. 

W.  L.  C. 
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In  re  MIDLAND  COAL,  COKE,  AND  IRON  COMPANY.      o.  A. 

CRAIG'S  CLAIM.  1894 

WRIGHT  J. 

[00211  of  1893.]  JuneU; 


July  5. 

a  A. 

Nov.  16 


Company — Winding-up — Scheme  of  Arrangement — Transfer  of  Assets  and 
Liabilities  to  New  Company -r- Proof  of  Deht — Contingent  Liability — 
Indemnity  against  Liability  under  Lease — Joint  Stock  Companies  Arrange-      ^jOec  V 
ment  Act,  1870  (33  &  34  Vict.  c.  104),  s.  2. 

The  lessee  of  certain  mines  assigned  his  leases  to  a  company  which 
covenanted  to  indemnify  him  against  liability  thereunder.  The  company 
went  into  liquidation,  and  a  scheme  of  arrangement  under  the  Joint  Stock 
Companies  Arrangement  Act,  1870,  was  adopted  and  approved  by  the 
Court  for  forming  a  new  company  which  should  take  over  the  assets  and 
liabilities  of  the  old  company,  and  should  pay  or  satisfy  the  unsecured 
creditors  of  the  old  company  within  three  months  of  the  approval  of  the 
scheme  by  the  Court.  After  the  new  company  was  incorporated  the  lessee 
applied  in  the  liquidation  to  have  a  sum  provided  to  meet  his  contingent 
liability  for  rents,  royalties,  and  breaches  of  covenant : — 

Held  (affirming  the  decision  of  Wright  J.),  that  the  Joint  Stock  Com- 
panies Arrangement  Act,  1870,  applied  to  every  person  having  a  pecuniary 
claim  against  a  company,  whether  actual  or  contingent,  that  the  lessee  was 
bound  by  the  scheme,  and  that  the  application  failed. 

Per  Wright  J. :  Semble,  the  lessee  could  compel  the  new  company  to 
indemnify  him  from  time  to  time  as  he  should  be  called  upon  to  pay  under 
the  leases. 

Per  the  Court  of  Appeal :  Whether,  having  regard  to  Hardy  v. 
Fothergill  (1),  the  lessee  would  have  been  entitled,  apart  from  the  scheme, 
to  have  assets  of  the  old  company  impounded  to  meet  his  contingent 
liability  under  the  leases,  qusere. 

Summons  on  claim  for  indemnity  in  winding-up. 

In  1890  William  Young  Craig  was  the  lessee  of  several  coal 
mines,  and  by  a  deed  dated  the  19th  of  June,  1890,  he  assigned 
his  leases  to  the  above-named  company,  and  the  company 
covenanted  with  him  to  pay  the  rents  and  royalties  reserved  by 
the  leases,  and  to  perform  the  lessee's  covenants  contained 
therein,  and  to  indemnify  Craig  therefrom.  This  covenant 
covered  the  whole  period  of  the  leases,  and  there  was  no  provision 
relieving  the  company  from  it  in  the  event  of  the  company 

(1)  13  App.  Cas.  351. 

c;  2  1 
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0.  A.      assigning  the  leases  to  any  other  person.    The  company  took 
possession  and  worked  the  colliery. 

Craig's        On  the  26th  of  May,  1893,  a  resolution  was  passed  to  wind  up 

OLiJM.     ^1^^  company  voluntarily. 

On  the  20th  of  July,  1893,  an  order  was  made  to  continue  the 
winding-up  subject  to  the  supervision  of  the  Court. 

On  the  13th  of  September,  1893,  a  scheme  of  arrangement 
under  the  Joint  Stock  Companies  Arrangement  Act,  1870,  was 
adopted  at  meetings  of  creditors,  debenture-holders,  and  con- 
tributories  of  the  company  for  forming  a  new  company  which 
was  to  "take  over  all  the  assets  and  business  of  the  existing 
company,  and  undertake  all  its  liabilities,  including  the  costs  of 
winding-up"  (clause  2);  and  to  pay  or  satisfy  the  debentures  and 
unsecured  creditors  of  the  old  company  and  the  costs  of  winding-up 
within  three  months  of  the  approval  of  the  scheme  by  the  Court 
(clause  8).  It  was  further  provided  by  the  scheme  that  the  new 
company  should  allot  to  each  shareholder  of  the  old  company 
upon  the  nomination  of  the  liquidators  of  the  old  company  one 
share  in  the  new  company  credited  with  £4  paid  for  each  share 
held  by  him  in  the  old  company  (clause  3).  It  was  further  pro- 
vided that  upon  payment  or  satisfaction  of  the  debentures,  debts, 
and  expenses,  the  old  company  should  be  wound  up  and  dissolved 
(clause  10).  On  the  12th  of  October,  1893,  this  scheme  was 
approved  by  the  Court.  A  new  company  was  formed  as  pro- 
posed, and  it  was  registered  on  the  30th  of  November,  1893.  On 
the  5th  of  December,  1893,  an  agreement  for  taking  over  the 
assets  and  business  of  the  old  company  was  entered  into  between 
the  old  company  and  its  liquidators  and  the  new  company,  and 
those  assets  were  in  fact  taken  over  pursuant  to  this  agreement, 
but  at  what  precise  time  did  not  appear.  Craigf  was  aware  of  the 
proposed  scheme,  but  he  did  not  oppose  its  approval  by  the  Court, 
nor  did  he  ever  take  steps  to  obtain  an  injunction  to  prevent  its 
being  carried  out.  But  on  the  9th  of  December,  1893,  he  applied 
by  summons  that  a  claim  by  him  for  £45,787  might  be  admitted 
against  the  old  company.  Of  this  debt  or  liability  £336  was  in 
respect  of  past  rents  which  Craig  had  been  compelled  to  pay 
and  was  not  disputed.  The  rest  of  the  claim  was  based  on  the 
covenant  by  the  old  compaoy  to  pay  and  indemnify  him  against 
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the  future  rents  and  royalties  and  liabilities  under  the  leases.  o.  A.. 

The  sum  claimed  in  respect  of  this  part  of  the  claim  was  arrived  i894 

at  by  estimating  the  present  value  of  the  rents  and  royalties  CRAiG'f 

and  liabilities  under  the  several  leases.  Claim. 

The  new  company  was  not  served  with  the  summons. 

The  summons  was  adjourned  into  Court  and  heard  by  Mr. 
Justice  Wright  on  the  14th  of  June  and  the  5th  of  July,  1894. 

Kenyon  Parher,  for  the  Applicant : — 

The  Applicant  has  a  contingent  claim  against  the  old  com- 
pany, and  is  entitled  to  prove  for  that  claim  in  the  winding-up, 
although  a  scheme  of  arrangement  has  been  sanctioned. 

Such  a  claim  is  provable  in  bankruptcy :  Bankruptcy  Act, 
1888,  s.  37,  sub-s.  3;  Hardy  v.  Fothergill  (1) ;  and  the  rules  for 
the  time  being  in  force  in  bankruptcy,  as  to  debts  and  liabilities 
provable  and  future  and  contingent  debts,  now  apply  in  the 
winding-up  of  companies  :  Judicature  Act,  1875,  s.  10  ;  Palmer's 
Winding-up  Forms  (2).  Unless  the  claim  is  made  before  the  old 
company  is  dissolved,  the  Applicant  will  be  excluded  altogether. 
He  cannot  be  compelled  to  wait,  and  sue  or  prove  from  time 
to  time  in  respect  of  the  sums  as  they  are  ascertained  and 
become  payable  under  the  old  company's  indemnity,  for  before 
all  the  sums  can  be  ascertained  dissolution  will  have  put  an  end 
to  the  old  company's  liability. 

The  position  of  the  Applicant  is  somewhat  analogous  to  that 
of  a  lessor  where  a  company  in  course  of  winding  up  is  the 
original  lessee.  In  such  a  case  the  liquidator  is  not  allowed 
to  distribute  the  assets  without  regard  to  the  lessor's  right  to 
future  rent :  Gooch  v.  London  Banking  Association  (3) ;  Lord 
Elphinstone  v.  Monkland  Iron  and  Coal  Company  (4)  ;  In  re  Haytor 
Granite  Company  (5). 

To  prove  for  the  contingent  claim  is  the  only  method  of 
enforcing  the  liability.  An  action  cannot  be  brought  against 
the  liquidators  to  keep  the  old  company  alive  until  the  amount 
provable  has  been  ascertained:  Companies  Act,  1862,  ss.  142, 


(1)  13  App.  Cas.  351.  (3)  32  Ch.  D.  41. 

(2)  2iid  Ed.  p.  329.  (4)  11  App.  Cas.  332. 

(5)  Law  Kep.  1  Ch.  77. 
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C.  A.      143  ;  and  an  action  cannot  be  brought  against  the  new  company 
1894      because  the  Applicant  is  no  party  to  the  agreement  between  it 
Craig's  liquidators. 

CLAm.  might  be  contended  that  the  Applicant  was  not  bound  by 

the  scheme,  because  he  is  in  a  class  by  himself,  and  the  separate 
yiew  of  that  class  was  not  ascertained  under  sect.  2  of  the  Joint 
Stock  Companies  Arrangement  Act,  1870.  But  assuming  the 
Applicant  to  be  bound  by  the  scheme,  he  must  be  entitled  to  the 
benefit  of  it ;  and  to  refuse  him  the  right  of  proving  is  to 
deprive  him  of  such  benefit. 

[Weight  J. : — If  he  is  still  a  creditor,  and  is  a  party  to  the 
scheme,  he  must  be  taken  to  have  agreed  that  he  would  look  to 
the  new  company,  and  the  occasion  of  valuing  his  claims  should 
never  arise.    In  substance,  there  is  a  novation.] 

The  contingent  liability  to  the  Applicant  is  one  of  the  liabi- 
lities subject  to  which  the  new  company  takes  over  the  assets  of 
.    the  old  one  under  clause  2  of  the  scheme,  and  such  liability 
must  be  satisfied  out  of  the  assets. 

[Wright  J. : — Is  the  Applicant  an  unsecured  creditor  within 
sect.  2  of  the  Act  of  1870  ?] 

If  he  is  bound  by  the  scheme,  he  is  an  unsecured  creditor 
under  the  8th  clause  of  it. 

[He  also  referred  to  Be  British  Provident  Life  and  Fire 
Assurance  Company  (1).] 

Kirhy,  for  the  liquidators  : — 

The  new  company  has  assented  to  the  scheme,  and  has  taken 
over  the  assets  of  the  old  company  on  the  faith  of  it.  It  is 
part  of  the  scheme  that  the  new  company  is  to  pay  the  debts 
or  indemnify  the  old  company  against  them. 

In  the  absence  of  the  new  company,  the  Applicant  cannot  be 
allowed  to  prove  in  order  to  have  his  claim  valued  with  a  view 
to  proceeding  against  the  new  company.  The  Applicant's 
position  is  that  as  against  the  old  company  he  cannot  prove 
for  the  contingent  liability  after  the  winding-up  has  come  to 
an  end,  a  scheme  of  arrangement  has  been  sanctioned,  and  the 

,  (1)  4  N.  K.  48. 
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assets  of  the  old  company  have  been  handed  over  to  the  new      0.  A. 
company  pursuant  to  the  scheme ;  and  as  against  the  new  com-  1894 
pany  he  can  only  claim  to  be  paid  as  the  amounts  from  time  ceaig'j 
to  time  are  ascertained  and  become  payable.  Claim. 

The  old  company  has  a  right  to  dissolve  itself  and  transfer  its 
liabilities  to  a  new  company,  and  the  Applicant's  remedy  is 
only  against  the  latter:  Sort's  Case  (1). 

There  is  a  contract  between  the  claimant  and  the  new  com- 
pany that  the  latter  will  undertake  the  liability  to  the  extent  to 
which  the  old  company  would  have  been  liable  if  it  had  not  been 
wound  up.  It  is  like  the  case  of  debentures  to  bearer.  There 
may  be  no  contract  by  the  company  to  pay  the  debenture- 
holder,  but  the  company  is  estopped,  by  issuing  a  document  in 
that  form,  from  disputing  its  liability  to  the  bearer. 

[Kenyon  Farher  referred  to  Palmer  s  Winding-up  Forms  (2).] 

But  for  the  scheme,  no  doubt  the  Applicant  would  be  entitled 
to  assess  the  value  of  his  liability  and  prove  for  it. 

Kenyon  Parker j  in  reply. 

Wright  J. : — 

This  is  an  extremely  puzzling  case. 

It  is  difficult  to  put  a  meaning  on  sect.  2  of  the  Joint  Stock 
Companies  Arrangement  Act,  1870,  and  the  case  is  complicated 
by  the  scheme.  But,  on  the  whole,  I  may  take  it  that  sect.  2  is 
intended  to  apply  to  everybody  who  can  be  treated  as  a  creditor 
of  any  sort,  whether  actual  or  contingent.  Craig,  being  some 
sort  of  a  creditor,  within  the  meaning  of  the  Act,  so  that  he 
could  be  bound  by  meetings  of  creditors,  either  was  bound  by 
some  order  of  the  Court,  or  he  had  it  in  his  power  to  get  himself 
protected,  and  must  be  treated  as  if  he  were  a  party  represented 
by  some  particular  class  of  creditors.  As  one  of  the  creditors,  or 
of  a  class  of  creditors,  he  was  a  party  to  and  bound  by  the  scheme. 
Then  what  is  the  meaning  of  the  scheme  ?  [His  Lordship  read 
clause  2,  and  continued  : — 1 

That  means  that  the  creditors  have  agreed  that  the  new 
company  shall,  in  effect,  be  a  continuation  of  the  old  one,  and 
(1)  1  Ch.  D.  307.  (2)  2nd  Ed.  p.  372. 
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C.  A.      that  whatever  liabilities,  in  the  widest  sense,  attach  to  the  old 
1894       company  shall  attach  in  the  same  manner  to  the  new  company 
CrIig's     — actual  debts  if  they  were  actual  debts,  and  as  accruing 
liabilities  if  they  were  accruing  liabilities  against   the  old 
w^f^"^*     company,  payable  from  time  to  time,  as  they  would  have 
accrued  due  and  payable  against  the  old  company.     I  see 
nothing  to  limit  the  word  "  liabilities "  in  paragraph  2  of  the 
scheme. 

Clause  8  of  the  scheme  adds  to  the  difficulty.  Within  three 
months  the  new  company  are  to  pay  in  cash  or  satisfy  the 
unsecured  creditors  of  the  old  company.  Craig  is  not  a  secured 
creditor.  If  he  is  a  creditor  at  all,  he  is  an  unsecured  creditor, 
and  at  first  sight  it  looks  as  if  he  was  to  be  paid  in  full.  But 
that  cannot  be  the  meaning  of  the  clause,  because  it  says  that 
payment  is  to  be  made  within  three  months.  The  term  "un- 
secured creditors  "  in  this  clause  must  mean  creditors  for  moneys 
which  are  actually  due  and  payable,  not  creditors  who  have 
merely  contingent  claims  which  may  or  may  not  ever  come  to 
anything. 

If  that  is  so,  it  follows  that  Craig  has  agreed  that  his  remedy 
on  the  covenant  for  indemnity  shall  be  by  calling  on  the  new 
company  to  indemnify  him  from  time  to  time  as  he  is  called 
upon  to  pay;  and  they  cannot  resist  that  claim,  as  they  are 
parties  to  the  agreement  and  to  the  scheme.  I  have  no  doubt 
that  Craig  could  bring  actions  in  his  own  name  against  the  new 
company  for  the  amounts  as  they  from  time  to  time  become 
payable.  The  new  company  could  not  dispute  its  assent  to  the 
scheme. 

Craig's  application  therefore  fails.  I  do  not  think  I  can  do 
anything  to  declare  his  rights  against  the  new  company.  It  is 
not  a  party  to  these  proceedings. 

But  the  point  before  me  is  a  very  difficult  one,  and  it  is  for 
the  benefit  of  the  new  company  that  it  should  be  settled.  The 
costs  will  therefore  be  costs  in  the  winding-up  of  the  old  com- 
pany, and  the  new  company  will  have  to  pay  the  costs  according 
to  the  agreement.  But  the  costs  are  not  to  be  claimed  against 
the  liquidators  personally. 

F.  E. 
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The  Applicant  appealed.  The  appeal  was  heard  on  the  16  th 
of  November,  1894. 

Buckley,  Q.C.,  and  Kenyon  Parker,  for  the  Applicant : — 

A  company  which  has  taken  an  assignment  of  a  lease  and  has 
contracted  to  indemnify  the  lessee  against  liability  on  the  cove- 
nants in  the  lease,  cannot  be  allowed  to  denude  itself  of  all  its 
assets.  Upon  the  authorities  the  Applicant  is  entitled  to  have 
his  claim  admitted  in  the  liquidation  for  the  full  amount  of  the 
liability,  and  to  have  that  sum  impounded :  In  re  Telegraph 
Construction  Company  (1)  ;  Oppenheimer  v.  British  and  Foreign 
Exchange  and  Investment  Bank  (2)  ;  Gooch  v.  London  Banking 
Association  (3) ;  Li  re  Haytor  Granite  Company  (4) ;  Horsey  s 
Claim  (5). 

Assuming  the  company  to  be  insolvent,  the  Applicant  might 
also,  by  virtue  of  sect.  10  of  the  Judicature  Act,  1875,  prove  for 
his  claim  under  sect.  37  of  the  Bankruptcy  Act,  1883 :  Hardy  v. 
Fothergill  (6)  ;  but  that  decision  was  not  intended  to  overrule  the 
cases  above  cited. 

The  scheme  is  no  answer  to  the  claim,  because  this  is  a  liability 
which  has  not  been  satisfied  within  the  time  provided  by  clause  8. 
The  conditions  upon  which  the  scheme  was  to  take  effect  have, 
therefore,  not  been  performed. 

Kirhy,  for  the  liquidators  : — 

This  scheme  is  sanctioned  under  sect.  161  of  the  Companies 
Act,  1862,  and  sect.  2  of  the  Joint  Stock  Companies  Arrangement 
Act,  1870.  By  sect.  161  of  the  Companies  Act  the  liquidators  are 
empowered  to  sell  the  assets  of  a  company  in  liquidation  to  a 
new  company  in  consideration  of  receiving  shares  in  the  new 
company  for  distribution  among  the  members  of  the  old  company  ; 
but  such  shares  are  not  available  for  the  creditors  of  the  old 
company  :  Be  Cardiff  Coal  and  Coke  Company  (7). 

By  sect.  2  of  the  Act  of  1870  the  creditors  are  made  parties  to 
the  scheme  and  are  bound  by  it. 

(1)  Law  Eep.  10  Eq.  384.  (4)  Law  Eep.  1  Ch.  77. 

(2)  6  Ch.  D.  744.  (5)  Ibid.  5  Eq.  561. 

(3)  32  Ch.  D.  41.  (6)  13  App.  Cas.  351. 

(7)  9  L.  T.  (N.S.)  186. 
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C.  A.         Here  the  assets  have  been  handed  over  to  the  new  company 
1894       with  the  sanction  of  the  Court,  and  are  beyond  recall.   The  result 
Ceaig's     of  the  scheme  is  to  substitute  the  liability  of  the  new  company 
Claim.     f^^^,  ^he  liability  of  the  old. 

Apart  from  the  scheme,  there  is  an  implied  promise  by  every 
assignee  to  indemnify  the  original  lessee  against  breaches  of 
covenant :  Moule  v.  Garrett  (1). 

[Buckley,  Q.C. : — That  is  only  during  the  continuance  of  pos- 
session.] 

The  Applicant  claims  to  have  assets  set  apart  to  meet  his 
liability  to  his  lessor ;  but  the  cases  cited  in  support  of  this 
view  are  all  cases  where  the  claimant  has  been  the  lessor  of 
the  company.  But  a  lessee  who  has  assigned  his  lease  to  a 
company  stands  on  a  different  footing  from  a  lessor.  His 
claim  is  a  contingent  claim  provable  under  sect.  158  of  the 
Companies  Act,  1862,  the  contingency  being  the  non-performance 
of  the  covenants  by  the  company.  Assuming  that  the  Applicant 
has  any  right  against  the  old  company,  it  is  the  right  to  prove, 
and  not  the  right  to  have  a  sum  impounded ;  but,  in  the 
first  place,  as  a  creditor  he  is  bound  by  the  scheme,  and, 
secondly,  there  are  no  longer  any  available  assets  to  proceed 
against. 

BucMey,  in  Teiply  : — 

The  liability  of  the  old  company  was  only  to  cease  upon  the 
happening  of  certain  contingencies,  which  have  not  happened. 
The  cases  in  which  a  sum  has  been  set  aside  for  future  rent  apply 
as  well  to  a  lessee  who  has  assigned  his  lease  and  taken  a  cove- 
nant of  indemnity  as  to  a  lessor.  For  the  present  purpose  they 
stand  in  the  same  position. 

A  further  question  arises  whether  the  Applicant  is  a  creditor 
within  the  meaning  of  the  Act  of  1870. 

The  word  "creditor"  in  that  Act  has  been  held  to  include 
secured  creditors,  but  there  is  no  authority  for  saying  that  it 
includes  every  person  having  a  contingent  claim  against  a  com- 
pany whatever  may  be  the  nature  of  the  claim. 

(1)  Law  Rep.  7  Ex.  101. 
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1894.  Dec.  7.    Lindley  L.J.  delivered  the  judgment  of  the      C.  A. 

Court  (Lord  Halsbury,  and  Lindley  and  A,  L.  Smith  L.J  J.).  1894 

After  stating  the  facts,  he  proceeded  as  follows : —  Craig's 

•     111             1  Claim. 
In  order  to  dispose  of  the  various  questions  raised  by  the  appeal,   

it  will  be  convenient  to  consider  (1.)  Mr.  Craig's  rights  against 
the  old  company  apart  from  the  scheme  of  arrangement ;  (2.)  the 
effect  of  that  scheme  upon  his  rights  ;  and  (3.)  the  consequences 
which  follow  from  the  fact  that  the  liquidators  of  the  old  company 
have  handed  over  to  the  new  company  all  the  assets  of  the  old 
company,  and  have  distributed  amongst  the  shareholders  of  the 
old  company  the  shares  received  from  the  new  company  as 
provided  by  the  scheme. 

First,  as  regards  Mr.  Craig's  rights  against  the  old  company, 
apart  from  the  scheme.  With  respect  to  that,  sect,  158  of  the 
Com,panies  Act,  1862,  provides :  "  In  the  event  of  any  company 
being  wound  up  under  this  Act,  all  debts  payable  on  a  contin- 
gency, and  all  claims  against  the  company,  present  or  future, 
certain  or  contingent,  ascertained  or  sounding  only  in  damages, 
shall  be  admissible  to  proof  against  the  company,  a  just  estimate 
being  made,  so  far  as  is  possible,  of  the  value  of  all  such  debts 
or  claims  as  may  be  subject  to  any  contingency  or  sound  only  in 
damages,  or  for  some  other  reason  do  not  bear  a  certain  value." 
Notwithstanding  the  very  comprehensive  language  of  this 
section.  Lord  Justice  Giffard,  when  Vice-Chancellor,  decided  in 
Horsey* s  Claim  (1)  that,  as  it  was  impossible  to  put  a  just  estimate 
on  the  claim  of  a  landlord  to  future  rent  and  possible  breaches 
of  covenant,  he  was  not  entitled  to  prove  against  a  limited  com- 
pany being  wound  up  and  to  receive  a  dividend  on  his  proof,  and 
this  view  prevailed  until  a  comparatively  recent  date.  But  after 
the  decision  of  the  House  of  Lords  in  the  case  of  Hardy  v. 
Fothergill  (2),  which  must  be  considered  in  connection  with  sect.  10 
of  the  Judicature  Act,  1875,  it  is  difficult,  if  not  impossible,  to 
say  that  Mr.  Craig  could  not  have  had  his  claim  valued  and  have 
proved  for  its  value  against  the  old  company.  Mr.  Craig,  how- 
ever, does  not  really  want  to  do  this.  What  he  wants  is  to  enter 
a  claim  with  a  view  to  have  assets  of  the  old  company  set  apart 
for  his  indemnity  before  they  are  divided  amongst  the  share- 
(1)  Law  Kep.  5  Eq.  561.  (2)  13  App.  Cas.  351. 
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0.  A.  holders ;  or,  if  he  is  not  in  time  for  that,  he  asks  that  the  old 
1894      company  may  not  be  formally  dissolved  so  long  as  he  is  exposed 

Craig's  *o  liability  under  his  covenants.  He  bases  his  claim  in  this 
respect  on  certain  decisions  in  which  a  lessor  of  a  limited  com- 
pany being  wound  up  or  applying  for  leave  to  reduce  its  capital 
has  been  held  entitled  to  enter  a  claim  for  the  amount  of  rent 
and  royalties  which  may  become  due  to  him  in  future,  and  to  an 
injunction  to  restrain  the  company  from  distributing  its  assets 
and  dissolving  without  making  proper  provision  for  his  payment. 
The  cases  in  which  orders  to  this  effect  have  been  made  are  :  In  re 
Telegraph  Construction  Company  (1),  Oppenheimer  v.  British  and 
Foreign  Exchange  and  Investment  Bank  (2),  Gooch  v.  London 
Banking  Association  (3),  and  Lord  Elphinstone  v.  Monhland  Iron 
and  Coal  Company  (4).  The  last  of  these  cases  was  in  the  House 
of  Lords,  and  the  House  made  an  order  in  favour  of  the  lessor  of 
a  limited  company  which  was  being  wound  up  voluntarily,  and 
declared  that  the  lessee  company  was  bound  to  fulfil  its  future 
obligations  under  its  lease,  and  that  the  liquidators  were  bound  to 
make  due  provision  for  fulfilling  such  obligations  and  to  set  aside 
assets  of  the  company  in  their  hands  for  that  purpose.  It  is  true 
that  this  was  a  Scottish  case,  and  a  case  between  lessor  and  lessee  ; 
but  we  see  no  reason  to  suppose  that  there  is  any  difference 
between  English  and  Scottish  law  in  this  respect.  The  effect, 
however,  of  the  decision  in  Hardy  v.  Fothergill  (5)  on  the  right  of 
a  lessor  to  have  the  assets  of  a  limited  company  which  is  being 
wound  up  impounded  has  not  yet  been  judicially  determined. 
The  English  decisions  in  favour  of  his  right  to  enter  a  claim  and 
have  assets  impounded  to  meet  it  have  all  proceeded  upon  the 
view  that  the  lessor  could  not  prove  for  any  ascertainable  sum 
and  be  paid  a  dividend  upon  it,  and  on  some  future  occasion 
those  decisions  will  have  to  be  reconsidered.  In  the  present  case 
it  is  not  necessary  to  solve  this  new  problem,  and  we  say  no  more 
about  it.  We  will  assume  that,  apart  from  the  scheme,  Mr.  Craig 
would  have  been  entitled  to  enter  a  claim  for  indemnity,  and  to 
have  assets  in  the  hands  of  the  liquidators  set  apart  to  answer 


(1)  Law  Eep.  10  Eq.  384.  (3)  32  Ch.  D.  41. 

(2)  6  Ch.  D.  744.  (4)  11  App.  Cas.  382. 

(5)  13  App.  Cas.  351. 
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this  claim  before  the  final  dissolution  of  the  company.  This  was  C.  A. 
not  what  Mr.  Craig  asked  by  his  summons ;  but  we  pass  that  1894 
over,  as  the  summons  might  have  been  amended.  Craig's 

We  will  now  consider  the  effect  of  the  scheme  of  arrangement. 
Mr.  Craig  clearly  was  entitled  to  be  heard  in  opposition  to  that 
scheme.  The  cases  to  which  we  have  referred  presuppose  the 
existence  of  assets  not  yet  distributed  amongst  the  shareholders. 
Until  they  are  distributed  he  is  entitled  to  be  heard  in  opposi- 
tion to  any  scheme  for  their  distribution.  Whether  the  Court  is 
bound  to  give  effect  to  his  opposition  is  a  different  question,  and 
depends  on  the  meaning  of  the  word  "  creditor  "  in  the  Joint 
Stock  Companies  Arrangement  Act,  1870.  Considering  that  that 
Act  was  passed  in  order  to  enlarge  the  powers  conferred  by 
sect.  159  of  the  Companies  Act,  1862,  we  agree  with  Mr.  Justice 
Wright  in  thinking  that  the  word  "  creditor  "  is  used  in  the  Act 
of  1870  in  the  widest  sense,  and  that  it  includes  all  persons 
having  any  pecuniary  claims  against  the  company.  Any  othef 
construction  would  render  the  Act  practically  useless.  If  we  are 
right  in  this  interpretation  of  the  Act  of  1870,  Mr.  Craig  is 
bound  by  the  scheme  approved  by  the  Court ;  and  in  our  opinion 
he  is  so  bound.  This  is  of  itself  enough  for  the  decision  of  this 
appeal.  But  we  will  again  assume  in  his  favour  that  he  is  not 
so  bound,  and  that  the  scheme  itself  did  not  deprive  him  of  the 
rights  which  we  have  assumed  that  he  otherwise  would  have  had. 

This  brings  us  to  the  last  point — namely,  the  effect  of  the 
approval  of  the  scheme  and  of  what  has  been  done  under  it.  In 
our  judgment  Mr.  Craig  has  asserted  his  claim  to  have  assets  set 
aside  for  his  indemnity  far  too  late.  He  had  full  notice  of  the 
proposed  scheme ;  he  did  not  oppose  it ;  he  did  not  appeal  from 
the  order  approving  it ;  he  took  no  steps  to  prevent  its  being 
carried  out,  nor  to  prevent  the  shares  of  the  new  company  from 
being  distributed  amongst  the  shareholders  of  the  old  company 
whilst  they  were  in  the  hands  of  the  liquidators.  The  scheme 
was  sanctioned  on  the  12th  of  October,  1893.  Mr.  Craig  made 
no  application  to  the  Court  until  the  9th  of  December,  1893 — by 
which  time  the  new  company  had  been  formed.  Mr.  Craig 
applied  for  no  injunction  ;  and  long  before  the  5th  of  July,  1894, 
when  his  summons  came  on  to  be  heard,  all  the  assets  of  the  old 
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C.  A.      company  had  been  handed  over  to  the  new  company,  and  the 
1894      shares  of  the  new  company  had  been  distributed  amongst  the 
Ceaig's    shareholders  of  the  old  company.    There  were  then  no  assets  of 
the  old  company  to  impound,  and  it  was  impossible  to  stay  their 
distribution.    We  are  far  from  saying  that  Mr.  Craig  could  have 
done  anything  effectually  after  he  had  allowed  the  scheme  to  be 
^     approved  by  the  Court  without  opposing  it.    Had  he  opposed  it 
the  Court  might  have  refused  to  sanction  the  scheme,  for  the 
Court  is  not  bound  to  approve  a  scheme  which  it  thinks  unjust 
to  any  one.    Be  this,  however,  as  it  may,  it  is  impossible  now  to 
stay  any  distribution  of  assets,  for  there  are  none  to  distribute. 
Although  it  is  not  too  late  to  stay  the  dissolution  of  the  old 
company,  nothing  will  be  gained  by  so  doing  now  that  the  assets 
have  all  been  distributed  under  the  sanction  of  the  Court.  The 
appeal,  therefore,  must  be  dismissed  with  costs. 

Solicitors  for  Applicant :  Bircham  &  Co. 

Solicitors  for  the  liquidators  of  the  company :  Ashurst,  Morris, 
Crisp  dt  Co, 

H.  C.  J. 


C.A.  In  re  SHOKTEIDGE  (a  Person  of  Unsound  Mind). 

Lunacy — Person  lawfully  detained  as  a  Lunatic — Settlement  of  Stock — Power 
Dec.  17.  to  appoint  New  Trustees — Quasi  Lunatic  Donee  of  Power — Order  autho- 

  rizing  Person  to  execute  Power  on  hehalf  of  Quasi  Lunatic  hy  appointing 

Two  named  Persons  as  New  Trustees,  and  also  vesting  in  them  when 
appointed  the  Bight  to  call  for  a  Transfer  of  the  Stock — Jurisdiction — 
Bank  of  England—"  Clean  Order  "—Lunacy  Act,  1890  (53  &  54  Vict. 
c.  5),  s.  116,  suh-ss.  1  (c),  2,  3 ;  ss.  128,  129,  1^2— Costs. 

"Wliere  a  lunatic  is  donee  of  a  power  of  appointing  new  trustees  of  a 
settlement,  the  judge  has  jurisdiction,  under  sects.  128  and  129  of  the 
Lunacy  Act,  1890,  to  authorize  the  committee  of  the  lunatic  to  exercise 
the  power  on  his  behalf  by  appointing  persons  named  in  the  order  to  be 
new  trustees  of  the  settlement ;  and  where  the  settlement  comprises  bank 
annuities  the  order  of  the  Judge  may  properly  go  on  to  authorize  the 
persons  so  named,  upon  their  appointment  as  trustees,  to  call  for  a  transfer 
of  the  bank  annuities  into  their  own  names,  to  receive  the  dividends 
until  transfer,  and  to  hold  the  stock  when  transferred  upon  the  trusts  of 
the  settlement. 


Louisa  jane  SHOBTEIDGE  was  entitled  to  a  life  interest 
under  a  settlement  of  Consols  dated  the  8th  of  February,  1864, 
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which  provided  {inter  alia)  that  in  case  the  trustees  thereby  C.  A. 

appointed  should  die,  it  should  be  lawful  for  her  to  appoint  any  1894 

other  persons  to  be  trustees  of  the  settlement  instead  of  the  j^re 

trustees  so  dying.  _  (f 

L.  J.  Shortridae  became  of  unsound  mind.    She  was  not  so  Unsound 
^                                                .                        .  Mind). 
found  by  inquisition,  but  she  was  lawfully  detained  as  a  lunatic.   

The  surviving  trustee  of  the  settlement  died  in  March,  1892. 

By  an  order  made  in  this  matter  on  the  12th  of  August,  1893, 
Selina  Jane  Stoyle,  the  only  next  of  kin  of  L.  J.  Shortridge,  was 
appointed  to  carry  out  certain  directions  with  regard  to  her 
therein  contained.  By  an  order  made  by  Mr.  Francis  W, 
Maclean^  Q.C.,  one  of  the  Masters  in  Lunacy,  and  dated  the 
19th  of  March,  1894,  Selina  Jane  Stoyle  was  authorized  to  receive 
from  the  trustees  of  the  settlement  of  February,  1864,  to  be 
appointed  in  pursuance  of  that  order,  or  other  the  trustees  of  the 
settlement  for  the  time  being,  the  income  accrued  and  to  become 
payable  to  the  said  L.  J,  Shortridge  under  the  trusts  thereof. 
Then,  after  certain  directions  as  to  the  application  of  the  sums  to 
be  received  by  the  said  ^S'.  J.  Stoyle,  the  order  provided  (so  far  as 
is  material)  as  follows  : — ^^Paragraph  7  :  "  That  the  said  S.  J.  Stoyle 
be  authorized  in  the  name  and  on  the  behalf  of  the  said  L.  J. 
Shortridge  to  exercise  the  power  of  appointing  new  trustees 
vested  in  the  said  L.  J.  Shortridge  by  the  said  indenture  of 
settlement  dated  the  8th  of  February,  1864,  by  appointing  E.  A. 
Bennett  and  S.  Wolferstan  as  new  trustees  of  such  settlement 
in  place  of"  (the  deceased  trustees)  "and  to  do  and  execute 
such  acts,  deeds,  and  instruments  as  may  be  necessary  and 
proper,  and  as  the  Masters  in  Lunacy  shall  settle  and  approve 
of."  Paragraph  8 :  "  That  upon  the  appointment  of  the  said 
E.  A.  Bennett  and  S.  Wolferstan  as  such  new  trustees  as  aforesaid 
they  be  and  are  hereby  appointed  to  call  for  a  transfer  of  and  to 
transfer  into  their  joint  names  "  (the  sums  of  Consols  standing  in 
the  books  of  the  J5aw^  of  England  in  the  names  of  the  deceased 
trustees)  "and  to  receive  the  dividends  accrued  and  to  accrue 
thereon  until  such  transfer,  and  that  the  said  stock  when  trans- 
ferred be  held  and  applied  by  them  upon  and  accordiDg  to  the 
subsisting  trusts  of  the  said  settlement." 

In  pursuance  of  this  order,  by  deed  dated  the  16th  of  April, 
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C.A.      1894,  and  made  with  the  sanction  and  approval  of  Master 

1894      Maclean,  8.  J,  Stoyle  appointed  E.  A.  Bennett  and  S.  Wolferstan 

trustees  of  the  settlement  of  1864  in  the  place  of  the  deceased 

Shoetridge  trustees. 
(a  Person  of 

Unsound  Ihe  order  and  the  deed  oi  appointment  were  shortly  afterwards 
^iiNi))-  brought  before  the  Bank  of  England  ;  but  the  Bank  considered 
that  the  order  as  drawn  up  was  one  which  they  ought  not  to  act 
upon,  and  expressed  their  readiness  to  give  every  assistance  to 
the  parties  in  obtaining  a  decision  on  the  question.  Their 
objections  were  that  the  order  of  the  19th  of  March,  1894,  should 
not  have  been  a  prospective  order ;  that,  to  carry  out  the  trans- 
action, there  should  have  been  two  separate  orders,  the  first 
authorizing  8.  J.  8toyle  to  exercise  the  power  of  appointing  the 
new  trustees,  and  the  second,  made  after  the  appointment,  vesting 
in  the  newly-appointed  trustees  the  right  to  call  for  a  transfer  of 
the  stock,  so  that  the  Bank  might  have  a  "  clean  order,"  which 
they  could  act  upon  without  being  obliged  to  look  into  the  deed 
of  appointment  in  order  to  satisfy  themselves  as  to  its  validity 
and  due  execution. 

This  was  an  application  to  test  the  validity  of  these  objections, 
which,  in  the  first  instance,  came  before  Lord  Justice  Lindley, 
and  was,  upon  the  request  of  the  Bank,  adjourned  into  Court  by 
his  Lordship. 

The  application  was  in  the  form  of  a  motion  on  behalf  of  8elina 
Jane  8toyle  in  the  matter  of  the  quasi  lunatic,  to  which  the  Banh 
of  England  and  their  solicitors  were  made  Eespondents,  asking 
that  the  order  of  the  19  th  of  March,  1894,  might  stand,  and  be 
duly  passed  and  entered,  and  that  the  Banh  of  England  might 
be  ordered  to  act  upon  and  give  full  effect  to  that  order,  and 
that  provision  might  be  made  for  the  costs  of  the  application. 

Bowden,  in  support  of  the  application : — 

The  Court  had  full  jurisdiction,  under  sects.  116  (sub-sect.  3), 
128,  and  129  of  the  Lunacy  Act,  1890,  to  make  the  order  in 
this  form.  Sects.  128  and  129  of  the  Act  of  1890  are  in  substance 
identical  with  sects.  137  and  138  of  the  Act  of  1853.  It  is  clear 
that  the  power  of  appointing  new  trustees  is  one  of  the  powers 
that  can  be  exercised  by  a  committee  on  behalf  of  a  lunatic  :  In  re 
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Garrod  (1).   There  is  in  fact  no  complaint  against  the  substance  c.  A. 

of  this  order,  and  the  contention  of  the  Bank  that  the  estate  i894 
of  the  lunatic  should  be  put  to  the  expense  of  two  orders  instead 

of  one  is  a  mere  book-keeping  objection  put  forward  for  their  Shortridge 

r    o      J  r  Person  of 

own  convenience.  When  an  order  authorizing  the  transfer  of  Unsound 
stock  follows  on  as  incidental  or  supplementary  to  an  order  ^^^^^ 
authorizing  an  appointment  of  new  trustees,  the  Court  has 
never  felt  in  any  difficulty  in  embracing  the  two  things  in  one 
order.  This  was  done  in  In  re  Bowmer  (2),  where  an  order 
precisely  similar  to  the  present  was  made  under  sects.  137  and 
138  of  the  Act  of  1853.  Orders  in  the  same  form  have  been 
frequently  made  since  that  case  ;  and  the  Bank  have  complete 
indemnity  under  sect.  333  of  the  Act  of  1890. 

Laiharrif  Q.C.,  for  the  Bank  : — 

I  submit  that  an  order  in  this  form  is  ultra  vires.  Ever  since 
the  Trustee  Act,  1850,  it  has  been  the  practice  of  the  Bank  to  call 
the  attention  of  the  Court  to  any  irregularity  that  may  appear 
to  have  crept  into  an  order  of  the  Court  affecting  them ;  and 
this  practice  has  been  judicially  commended  as  protective  of  the 
interests  of  the  public. 

There  is  no  jurisdiction  in  Lunacy  enabling  the  Court  to  make 
this  order.  Sect.  120  of  the  Act  of  1890  enumerates  in  sub- 
sections a  to  ^  the  various  things  which  the  Judge  may  authorize 
the  committee  to  do  on  behalf  of  the  lunatic,  and  these  do  not 
include  the  exercise  of  a  power  of  appointment.  Then  sub-sect.  Z, 
which  is  in  effect  a  re-enactment  of  sect.  136  of  the  Act  of  1853, 
enacts  that  the  Court  may  authorize  the  committee  to  "  exercise 
any  power  ....  vested  in  the  lunatic  for  his  own  benefit."  Now, 
a  power  to  appoint  new  trustees  is  not  vested  in  the  lunatic  for 
her  own  benefit.  Coming  to  sect.  129,  that  section  assumes  that 
the  order  appointing  the  new  trustees  has  already  been  properly 
made,  and  is  not  an  enabling  clause  in  that  behalf,  and  the  only 
other  enabling  clause  is  sect.  128,  which  merely  applies  to  powers 
"  vested  in  a  lunatic,  in  the  character  of  trustee  or  guardian." 
And  the  lunatic  in  this  case  is  neither  trustee  nor  guardian. 
In  truth,  this  power  is  neither  a  beneficial  nor  a  fiduciary 

(1)  31  Ch.  D.  164.  (2)  3  De  G.  &  J.  658. 
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0.  A.  power,  but  a  ministerial  power ;  and  it  is  a  casus  omissus  from 
1894      the  Act. 


In  re  [Bowden : — In  In  re  SJceats'  Settlement  (1)  Mr.  Justice  Kay  held 
(A  Person  of  ^^^^  ^  power  to  appoint  new  trustees  was  a  fiduciary  power.] 
^Mind)^  That  is  no  doubt  an  authority  that  generally  speaking  a  power 
to  appoint  new  trustees  is  a  fiduciary  power.  But  assuming 
that  the  Court  can,  under  sect.  128,  authorize  the  committee  to 
exercise  their  power,  the  order  here  in  question  utilizes  sect.  129 
for  dealing  with  stock  which  is  not  the  property  of  the  lunatic, 
although  the  section  only  enables  the  Court  to  make  an  order 
respecting  trust  property  "  where  it  is  for  the  lunatic's  benefit." 
The  general  power  under  sect.  129  ought  not  to  be  used  for 
making  a  vesting  order  of  stock  :  In  re  Noyce  (2), 

I  submit,  also,  that  the  vesting  order  under  sect.  129  can  only 
be  the  order  which  could  have  been  made  under  the  Trustee  Act, 
1850,  or  any  Act  amending  that  Act,  on  the  appointment  of  new 
trustees  by  the  High  Court  thereunder ;  whereas  the  present 
case  is  one  in  which  the  Court  has  authorized  the  exercise  of  a 
power  contained  in  a  settlement,  which  is  a  different  thing 
altogether. 

In  any  case,  I  submit  that  there  should  have  been  two  separate 
orders  in  this  matter,  the  first  of  which  should  have  been  in  the 
i'orm  of  clause  7  of  the  order  actually  made.  The  second  order 
should  have  been  made  after  S.  J.  Stoyle  had  exercised  the  power 
by  executing  the  deed,  and  it  should  have  recited  the  first  order 
and  the  deed,  and  then  made  the  vesting  order.  And  this 
second  order  alone  should  have  been  presented  to  the  Bank,  who 
would  thus  have  had  the  clean  order  they  are  entitled  to  have. 

On  behalf  of  the  Bank,  however,  I  am  desirous  of  giving 
every  possible  assistance  to  the  Court  and  to  the  parties  in  what 
is  apparently  a  casus  omissus,  and  I  suggest  that  the  Court  has 
jurisdiction  under  the  Trustee  Act,  1893  (56  &  57  Yict.  c.  53), 
ss.  25,  35,  to  make  a  clean  order. 

LoED  Halsbuey  : — 

I  am  of  opinion  that  this  order  is  correct,  and  that  the  objec- 
tion of  the  Bank  of  England  ought  not  to  prevail.    We  have  the 
(1)  42  Ch.  D.  522.  (2)  [1892]  1  Q.  B.  642. 
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precedent  of  In  re  Bowmer  (1)  in  1859,  which,  when  it  is  looked  0.  A. 
into  and  explained,  seems  to  me  entirely  to  embrace  this  case,  1894 
because  the  somewhat  hypercritical  objection  that  a  power  of      in  re 

appointing  new  trustees  is  not  a  power  "  vested  in  a  lunatic  in  p^E^Jgo^^op 

the  character  of  trustee  or  sruardian"  within  the  meaning  of  Unsound 

°        .  .  °  Mind). 

sect.  128  of  the  Lunacy  Act,  1890,  is  abundantly  satisfied  by  the 
decision  of  Mr.  Justice  Kay  in  In  re  SJceats'  Settlement  (2).  That 
view  has  also  been  adopted  by  the  Lords  Justices  sitting  in 
Lunacy ;  and,  therefore,  I  think  that  the  128th  section  does 
apply  to  this  case  ;  and  it  appears  to  me  that  the  129th  section 
also  applies.  The  whole  theory  of  the  129th  section  is  that, 
instead  of  having  to  go  first  to  one  branch  of  the  Court  and  then 
to  another,  or,  as  I  have  heard  remarked  elsewhere,  instead  of 
sending  the  suitor  as  a  sort  of  shuttlecock  between  the  battle- 
dores of  different  Courts,  the  order  should  be  made  by  one 
Court.  And  I  think  the  129th  section  was  intended  in  a  com- 
pendious form  to  get  rid  of  all  the  circumlocution,  and  to  get 
the  thing  done  under  one  piece  of  parchment,  and  to  give  the 
power  to  the  Judge  in  Lunacy  to  do  everything  necessary  for 
the  benefit  of  the  lunatic,  so  as  not  to  multiply  different  steps 
whereby  costs  and  inconvenience  were  increased.  I  think  we 
ought  to  construe  the  129th  section  as  embracing  not  only 
the  appointment,  but  everything  under  it.  That  is  what 
was  intended  to  be  done  by  this  order,  and  that  I  think  is 
right. 

One  point,  and  one  only,  has  made  an  impression  on  me,  and 
that  is  this.  It  does  not  seem  unreasonable  that  where  the  deed 
is  brought  to  the  Bank  it  should  not  be  the  duty  of  the  Bank 
clerk  to  verify  the  execution  of  the  deed,  or  the  genuineness  of 
the  person  supposed  to  execute  it,  and  I  think  that  in  future  it 
would  be  as  well  that  some  certificate  by  the  Master  should  be 
appended  to  the  deed  so  as  to  justify  the  Bank  and  assist  them 
in  keeping  the  books  correctly.  That,  however,  was  not  the 
objection  made.  In  future,  if  it  is  thought  right,  I  have  no 
doubt  some  communication  will  be  made  by  the  Master.  For 
myself,  I  am  satisfied  that  the  order  as  drawn  up  is  right,  and  I 
think  the  objection  ought  not  to  prevail. 

(1)  3  De  G.  &  J.  658.  (2)  42  Ch.  D.  522. 
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0.  A.        LiNDLEY  L.J.  : — 

1894  J  think  that,  upon  the  true  construction  of  the  material  sections 


In  re      of  the  Act  of  1890,  the  objection  that  this  order  is  ultra  vires  is 
(a  Pbeson  of  untenable.    I  have  no  doubt  that  when  sect.  116,  which  is  one 
^MiND).^    of  the  most  beneficial  sections,  was  introduced  into  the  Act,  it 

  was  foreseen  that  there  would  be  very  great  difficulty  and  ex- 
pense in  making  orders  under  it  if  parties  had  to  go  before  both 
the  High  Court  of  Chancery  and  the  Court  in  Lunacy,  and  I 
cannot  help  thinking  that  one  of  the  main  objects  of  this  section 
was  to  invest  the  Judge  in  Lunacy  with  power  to  make  orders 
in  Lunacy  appointing  new  trustees,  and  that  provisions  having 
that  object  were  more  or  less  skilfully  incorporated  in  the  Act. 
I  do  not  know  that  they  are  incorporated  quite  so  skilfully  as 
they  might  have  been ;  but  I  am  satisfied  that  under  sect.  116, 
sub-sect.  2,  and  sects.  128  and  129,  there  is  ample  power  to  make 
the  order  which  is  said  to  be  ultra  vires.  That  a  power  of  appoint- 
ing new  trustees  when  vested  in  a  lunatic  is  a  power  vested  in 
him  in  the  character  of  a  trustee  within  the  meaning  of  sect.  128 
has  been  decided  more  than  once.  As  I  understand  it,  that 
decision  was  arrived  at  in  1859  upon  the  corresponding  sects.  137 
and  138  of  the  Lunacy  Begulation  Act,  1853  (16  &  17  Yict.  c.  70), 
in  the  case  of  In  re  Bowmer  (1),  by  one  of  the  most  cautious  and 
experienced  Judges  who  ever  sat  upon  the  Bench,  the  Lord 
Justice  Turner,  a  Judge  who,  as  we  know,  looked  after  the 
accuracy  of  these  orders  most  vigilantly.  That  case  has  been 
followed  ever  since.  We  are  asked  to  say  that  the  practice  is 
wrong.    I  decline  to  do  so. 

Moreover,  in  the  case  of  In  re  Blahe  (2),  referred  to  in  In  re 
X.  (3),  Cotton  L.J.  held,  that  the  Court  had  power  under  sect.  137 
of  the  Act  of  1853  to  authorize  a  committee  to  exercise  a  power 
to  appoint  new  trustees  vested  in  a  lunatic  tenant  for  life. 
Again,  the  judgment  of  Lord  Justice  Kay,  then  Mr.  Justice 
Kay,  in  the  case  of  In  re  SJceats'  Settlement  (4),  is  a  clear  decision 
that  a  power  to  appoint  new  trustees  is  a  fiduciary  power.  I 
have  no  doabt  about  it  myself ;  and  when  we  put  that  to  Mr. 
Latham,  and  suggested  that  such  a  power  must  come  within  the 

(1)  3  De  G.  &  J.  658.  (3)  [1894]  2  Ch.  415,  41P. 

(2)  W.  N.  (1887)  173.  (4)  42  Ch.  D.  522. 
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terms  of  sect.  128  of  the  Act  of  1890,  he  suggested  that  it  was  0,A. 
neither  fiduciary  nor  beneficial,  but  a  tertiim  quid — a  power  vested  1894 
in  the  donee  in  some  ministerial  character.  I  am  unable  to  jnre 
accept  that  suggestion.  (f Xr™of 

Then  it  is  said  that,  apart  from  these  considerations,  the  order  ^^^^^^^ 
is  wrong  because  it  is  not  in  two  parts.  That  appears  to  me  not 
to  be  supported  by  any  sound  reason.  Nothing  is  more  common 
than  for  orders  to  be  made  that  upon  some  event  happening 
some  consequence  shall  follow.  So  far  as  that  objection  goes, 
I  think  it  is  untenable. 

No  doubt  it  is  desirable  for  the  Banh  of  England  to  have,  what 
they  call,  "  clean  orders."  There  is  some  sense  in  that ;  and  it 
is  desirable  that  our  orders  should  not  be  in  such  a  form  as  to 
trammel  the  business  of  the  Bank,  who  have  enormous  interests 
to  protect  and  important  duties  to  discharge.  And  if  they  had 
suggested  that  they  were  not  satisfied  that  the  particular  deed 
had  been  executed — if  they  had  raised  that  point,  I  cannot  help 
thinking  there  would  have  been  good  sense  in  it.  But,  instead 
of  that,  they  say,  "  Your  order  is  all  wrong,"  and  they  want 
to  force  the  Court  to  draw  up  its  orders  in  such  a  form  as 
they  suggest  and  as  suits  them.  I  protest  against  that.  I 
thank  them  for  pointing  out  any  slip  which  makes  the  order 
wrong ;  but  when  the  order  is  right,  it  is  for  the  Bank  to  obey 
it.  I  will  speak  to  the  Master,  and  suggest  what  I  think  will 
be  convenient — namely,  that  there  should  be  something  in  the 
nature  of  a  certificate,  which  will  be  better  than  the  letter  of  the 
solicitor,  to  shew  that  the  deed  executed  is  the  deed  on  which 
the  Bank  have  to  act.  I  think  they  are  entitled  to  that ;  but 
that  is  not  what  they  wanted.  They  wanted  to  put  the  lunatic's 
estate  to  the  expense  and  trouble  of  getting  what  they  call  a 
clean  order.  I  protest  altogether  against  that.  It  is  the  Bank's 
business  to  obey  the  order  made  by  the  Court. 

A.  L.  Smith  L.J. : — 

I  am  of  opinion  that  this  order  is  a  valid  order,  and  that 
the  objections  to  it  on  the  ground  that  it  is  ultra  vires  are 
unfounded,  for  the  reasons  given  by  Lord  Halsbury  and  Lord 
Justice  Lindley, 
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C.  A.         I  want  to  add  a  word  about  the  case  of  In  re  Noyce  (1), 
1894       in  which  I  took  part  as  one  of  the  Divisional  Court.    That  case 
j^yg      has  nothing  to  do  with  the  point  argued  to-day.    There,  the 
(A  Per™of  J^^g^  County  Court,  purporting  to  act  under 

Unsound  sect.  133  of  the  Lunaey  Act,  1890,  had  made  a  vesting  order  with 
regard  to  stock  standing  in  the  name  of  a  lunatic.  The  Banh  of 
England  objected  to  that  order,  and  said  the  county  court  judge 
had  no  power  at  all  to  make  any  such  order,  because  the  only 
powers  of  the  county  court  judges  with  regard  to  the  property 
of  lunatics  were  those  given  by  sect.  132  of  the  Act,  and  that 
outside  the  matters  prescribed  in  that  section  the  county  court 
judge  had  no  jurisdiction  at  all  as  to  the  property  of  lunatics. 
We  decided  that  that  was  so ;  and  the  Court  of  Appeal  upheld 
us.  No  point  was  taken  in  that  case  as  to  the  jurisdiction  of  the 
Judge  in  Lunacy  under  sects.  128  and  129.  Although  that  case 
was  cited  as  being  an  authority  binding  this  Court,  it  has 
nothing  to  do  with  the  case  we  are  now  deciding. 

Bowden  then  said  that  sect.  142  of  the  Lunacy  Act,  1890,  gave 
the  Judge  in  Lunacy  power  to  order  "  the  costs  of  and  incident 
to  obtaining  an  order  under  the  provisions  of  this  Act  as  to  vesting 
orders  and  carrying  the  same  into  effect  to  be  paid  out  of"  the 
property  in  respect  of  which  the  order  was  made,  "  or  in  such 
manner  as  the  Judge  may  think  fit  "  ;  and  he  accordingly  asked 
for  costs  against  the  Bank. 

LoKD  Halsbury  said  that  these  were  not  costs  of  obtaining  the 
order,  nor  were  the  Bank  hostile  litigants,  but  amici  curim,  and 
the  Court  must  decline  to  make  an  order  for  costs  against  them. 
The  Applicant's  costs  would  come  out  of  the  fund. 

Solicitors  :  Surr,  Gribhle  &  Co. ;  Freshfields, 
(1)  [1892]  1  Q.  B.  642. 

W.  W.  K. 
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SHELFEK  V.  CITY  OF  LONDON  ELECTRIC  LIGHTING  oa. 

COMPANY.  1894 

KEKEWICH 

[1894    S.    840.].  J. 

MEUX'S  BREWERY  COMPANY  v.  CITY  OF  LONDON  ^^"'^ 

ELECTRIC  LIGHTING  COMPANY.  ^,  ^^t'^. 

Nov.  23,  20 ; 

[1894   M.   610.]  "11^- 

Nuisance — Statutory  Powers — Electric  Lighting —  Vibration — Noise — Structural 
Damage — Right  of  Eeversioner  to  Sue — Injunction — Damages — Electric 
Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  ss.  10,  12,  suh-s.  2,  ss.  17,  32— 
Electric  Lighting  Act,  1888  (51  &  52  Vict.  c.  12) — Lord  Cairns'  Act 
(21  &  22  Vict.  c.  27) — Jurisdiction  —  Practice  —  Time  for  Appealing — 
Rules  of  Supreme  Court,  1883,  Order  lyiil,  r.  15 — Refusal  of  an 
Application.^' 

Lord  Cairns'  Act  (21  &  22  Yict.  c.  27),  in  conferring  upon  Courts  of 
Equity  a  jurisdiction  to  award  damages  instead  of  an  injunction,  has^not 
altered  the  settled  principles  upon  which  those  Courts  interfered  by  way 
of  injunction;  and  in  [cases  of  continuing  actionable  nuisance  the  juris- 
diction so  conferred  ought  only  to  be  exercised  under  very  exceptional 
circumstances. 

There  is  nothing  in  the  Electric  Lighting  Act,  1882,  to  relieve  under- 
takers thereunder  from  liability  to  an  action  at  common  law  for  nuisance 
to  their  neighbours  caused  by  their  works. 

Sect.  10  of  the  Electric  Lighting  Ac^,  1882,  read  together  with  sect.  32 
thereof,  is  confined  to  construction  of  the  works  required  to]  supply 
electricity,  and  does  not  apply  to  their  subsequent  user;  and  sect.  17 
refers  to  payment  of  compensation  for  damages  caused  by  the  execution  of 
such  works,  and  not  to  damages  caused  by  their  user  when  constructed. 

An  electric  lighting  company  erected  powerful  engines  and  other  works 
on  land  near  to  a  house  which  was  subject  to  a  lease.  Owing  to  excava- 
tions for  the  foundations  of  the  engines,  and  to  vibration  and  noise  from 
the  working  of  them,  structural  injury  was  caused  to  the  house,  and 
annoyance  and  discomfort  to  the  lessee.  The  lessee  and  the  reversioners 
brought  separate  actions  against  the  company  for  an  injunction  and 
damages  in  respect  of  the  nuisance  and  injury  thus  occasioned. 

Kehewich  J.,  after  finding  on  the  evidence  that  the  Defendants  had 
created  a  continuing  nuisance  as  regards  the  lessee,  and  had  caused  struc- 
tural injury  to  the  house,  held,  that  both  the  lessee  and  the  reversioners 
were  entitled  to  relief,  but,  under  the  circumstances,  by  way  of  damages 
and  not  of  injunction. 

The  Plaintiffs  in  both  actions  appealed  against  the  refusal  of  the  injunc- 
tion ;  and  the  Court  of  Appeal  held  that  there  was  nothing  in  either  case  to 
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justify  the  Court  in  refusing  to  aid,  by  injunction,  tke  legal  rights  which 
had  been  established,  and  that  the  appeal  must  be  allowed. 

Fer  A.  L.  Smith  L.J. :  It  may  be  stated  as  a  good  working  rule  that 
damages  may  be  given  in  substitution  for  an  injunction  in  cases  where 
there  are  found  in  combination  the  four  following  requirements,  viz., 
where  the  injury  to  the  plaintiff's  legal  rights  is  (1.)  small,  (2.)  capable  of 
being  estimated  in  money,  (3.)  can  be  adequately  compensated  by  a  small 
money  payment,  and  (4.)  where  the  case  is  one  in  which  it  would  be 
oppressive  to  the  defendant  to  grant  an  injunction : 

By  the  Court :  A  judgment  or  order  of  the  Court  refusing  part  of  the 
relief  sought  by  the  plaintiff,  and  granting  other  p'art  of  such  relief,  is  not 
"  the  refusal  of  an  application  "  within  the  meaning  of  Order  lviii.,  r.  15, 
so  as  to  cause  the  time  for  appealing  therefrom  to  run  from  the  date  when 
the  judgment  or  order  was  made. 

Appeal  from  Mr.  Justice  Kekewich, 

William  Shelf er  was  the  leaseholder  and  Meux's  Brewery  Com- 
pany were  the  reversioners  of  a  public-house  more  than  forty 
years  old,  known  as  the  Watermaris  Arms,  situate  at  Banhside, 
on  the  Kiver  Thames.  The  lease  to  Shelf er  (in  respect  of  which  a 
premium  had  been  paid)  had  been  granted  by  the  company  in 
March,  1893,  for  a  term  of  twenty-one  years,  at  the  yearly  rent  of 
£70.  The  premises  had  formerly  been  occupied  by  Shelf  er  as  a 
yearly  tenant,  and  previously  to  the  lease  to  him  they  had  been 
put  in  thorough  repair  by  the  company. 

The  Defendants,  the  City  of  London  Electric  Lighting  Company ^ 
were  a  company  who  were  incorporated  under  the  Compamies  Acts, 
1862  to  1890,  and  entitled  to  the  benefit  and  subject  to  the 
provisions  of  the  City  of  London  Electric  Lighting  (Brush) 
Order,  1890,  and  other  orders  granted  provisionally  by  the  Board 
of  Trade  under  the  Electric  Lighting  Acts,  1882  and  1888,  and 
duly  confirmed  by  Acts  of  Parliament. 

The  Defendants,  in  the  end  of  the  year  1891,  acquired  land 
adjacent,  but  not  contiguous,  to  the  Waterman's  Arms,  and  situate 
on  the  western  side  thereof,  and  they  erected  on  the  land  so 
acquired  sheds,  engine-houses,  a  shaft,  and  all  the  buildings  and 
machinery  necessary  for  forming  a  large  central  station  for  the 
purpose  of  supplying  electric  light  over  a  considerable  area  of 
the  metropolis  comprised  within  their  limits  of  supply.  Founda- 
tions for  the  works  were  sunk  from  twenty-five  to  thirty  feet 
below  the  surface  of  the  ground,  and  engines  (some  of  which 
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were  not  more  than  thirty  feet  distant  from  the  western  wall  of 
the  Waterman's  Anns)  of  500  and  1000  horse-power  were  erected 
and  fixed  and  commenced  to  work. 

These  two  actions  were  brought  by  Shelfer  and  Manx's 
Brewery  Company,  claiming  injunctions  to  restrain  the  Defen- 
dants from  so  working  their  engines  and  so  carrying  on  their 
works  at  Banhside  as  by  reason  of  vibration  or  otherwise  to  cause 
damage  to  any  part  of  the  premises  known  as  the  Waterman's 
Arms,  or  the  structures,  fixtures,  or  fittings  thereof,  or  to  inter- 
fere with  the  enjoyment  of  the  premises  by  the  occupier  for  the 
purposes  of  his  business  as  a  licensed  victualler  and  innkeeper 
or  otherwise,  or  so  as  in  any  way  to  cause  annoyance  or  nuisance 
or  danger  to  such  occupier,  or  the  persons  inhabiting  or  fre- 
quenting the  premises,  or  so  as  to  cause  any  injury  to  the  pre- 
mises or  the  business  carried  on  upon  the  same.  Damages  were 
claimed  in  both  actions. 

From  the  evidence  of  witnesses  called  on  behalf  of  the  Plain- 
tiffs it  appeared  that  until  October,  1893,  the  noise  and  vibration 
arising  from  the  working  of  the  engines  was  not  noticeable,  but 
that  in  that  month  the  working  of  the  engines  began  to  cause 
the  rooms,  furniture,  and  bedsteads  in  the  Waterman's  Arms  to 
vibrate  so  as  to  interfere  with  the  sleep,  comfort,  and  health  of 
the  occupiers,  and  two  of  the  witnesses  stated  that  the  vibration 
caused  actual  sickness.  Clouds  of  steam  were  also  emitted  from 
the  Defendants*  premises  for  hours  at  a  time,  causing  showers  of 
moisture  to  descend  on  the  premises  of  the  Plaintiffs.  A  crack 
also  appeared  in  the  wall  of  the  public-house,  which  in  March, 
1894,  extended  through  two  storeys,  and  was  in  some  places  two 
inches  in  width ;  and  a  hearthstone  in  one  of  the  upper  rooms 
became  displaced.  The  house  had  formerly  a  settlement  or  list 
to  the  east,  but,  by  reason  of  the  erection  of  a  substantial  building 
on  adjacent  land  about  eighteen  years  ago,  and,  more  recently, 
by  reason  of  the  erection  of  the  Defendants'  buildings,  the  list 
to  the  east  had  ceased,  and  become  converted  into  a  list  to  the 
west.  Witnesses  called  by  the  Plaintiffs  attributed  the  structural 
damage  to  the  vibration  caused  by  the  working  of  the  engines. 

There  was  evidence  that  the  Defendants  were  producing 
electricity  by  means  of  engines  of  from  4000  to  5000  horse-power, 
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and  that,  unless  restrained  from  so  doing,  they  were  about  to 
increase  their  engine  power  to  not  less  than  20,000  horse-power. 

The  Defendants  admitted  that  some  noise  arose  from  their 
exhaust-pipes,  but  undertook  to  take  all  reasonable  means  to 
abate  it,  and  it  was  proved  that  they  had  works  in  course  of  con- 
struction which  would  effect  that  object.  As  to  the  vibration, 
they  adduced  evidence  tending  to  shew  that  it  was  of  a  trivial 
character.  The  existence  of  the  crack  in  the  wall  was  not  denied, 
but  there  was  evidence  tending  to  shew  that  the  structural 
injury  to  the  Plaintiffs'  premises  was  owing  to  subsidence  arising 
from  the  abstraction  of  water  consequent  on  the  digging  of  the 
foundations  for  the  engines  in  moist  soil. 

It  was  not  shewn  that  the  Plaintiff  Shelfer  had  suffered  any 
direct  pecuniary  loss,  or  that  the  business  of  a  licensed  victualler 
carried  on  by  him  at  the  Waterman's  Arms  had  fallen  off  by 
reason  of  the  acts  of  the  Defendants. 

There  was  evidence  that  the  Defendants  had  carried  out  their 
works  in  the  best  possible  manner,  and  there  was  no  evidence  of 
negligence  on  their  part.  It  was  stated  that  six  miles  and  a  half 
of  the  principal  thoroughfares  in  the  City  of  London  were  lighted 
with  arc  lights,  the  current  for  which  was  generated  at  the 
Defendants'  works  ;  that  the  main  thoroughfares  in  the  City 
were  lighted  exclusively  with  arc  lamps,  and  the  gas  standards 
were  being  removed ;  and  that  the  electric  light  was  being  sup- 
plied to  the  Boyal  Exchange,  Bank  of  England,  Mansion  Rouse  and 
Guildhall,  and  other  public  buildings,  and  to  the  offices  of  1500 
firms  in  the  City. 

Sect.  82  of  the  City  of  London  Electric  Lighting  (Brush) 
Order,  1890,  confirmed  by  the  Electric  Lighting  Orders  Con- 
firmation (No.  15)  Act,  1890  (53  &  54  Vict.  c.  ccxxxix.),  is  as 
follows  :  "  Nothing  in  this  order  shall  exonerate  the  undertakers 
from  any  indictment,  action,  or  other  proceedings  for  nuisance 
in  the  event  of  any  nuisance  being  caused  by  them." 

The  actions  came  on  for  hearing  before  Mr.  Justice  Kehewich 
on  the  12th  of  April,  1894. 


Warmington,  Q.C.  ( Waggett,  with  him),  for  Shelfer,  and  {Bad- 
coch,  with  him)  for  Meuxs  Brewery  Company,  submitted  that 
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cases  of  nuisance  by  vibration  and  noise  and  structural  injury  by 
subsidence  had  been  shewn,  which  entitled  the  Plaintiffs  as 
occupiers  and  owners  to  an  injunction  and  damages  ;  and  that 
as  sect.  82  of  the  Provisional  Order  under  which  the  undertaking 
of  the  Defendants  was  constituted  expressly  preserved  their 
liability  for  nuisance,  they  were  precluded  from  raising  any 
defence  on  the  ground  that  they  were  acting  under  the  authority 
of  statute.  [They  relerred  to  Bapier  v.  London  Tramways  Com- 
pany (1)  and  Metropolitan  Asylum  District  v.  Eill  (2).] 

Moulton,  Q.C.,  BenshaWj  Q.C.,  and  W.  C.  Braithwaite,  for  the 
Defendants : — 

So  far  as  the  action  is  grounded  on  injury  caused  by  sub- 
sidence it  is  clearly  not  maintainable,  quite  irrespectively  of 
the  statutory  powers  of  the  company.  If  there  has  been  sub- 
sidence at  all,  the  evidence  goes  to  shew  that  it  must  have 
arisen  from  the  abstraction  of  water,  owing  to  the  excavations 
made  by  the  Defendants.  There  is  no  right  of  action  for 
diminution  of  support  by  abstraction  of  subterranean  water : 
Poppleivell  V.  Hodkinson  (3).  The  Plaintiffs  cannot  have  any 
claim  on  the  ground  of  easement,  for  the  evidence  as  to  the 
change  of  the  position  of  the  house  shews  that  they  could  not 
have  begun  to  acquire  an  easement  until  a  few  years  ago,  when 
the  list  to  the  east  ceased. 

As  regards  vibration,  it  has  not  been  proved  to  exist,  and, 
even  if  it  does  exist,  it  has  not  been  shewn  that  the  Plaintiff 
Shelf er  has  suffered  any  pecuniary  loss  by  reason  of  it. 

Meux^s  Brewery  Company^  being  merely  reversioners,  cannot 
maintain  their  action  either  on  the  ground  of  nuisance  or  of 
injury  by  subsidence.  As  reversioners  they  are  prima  facie 
protected  by  the  covenant  of  their  lessee,  and  the  authorities 
are  clear  that  a  reversioner  cannot  maintain  an  action  for 
injury  unless  he  shews  that  the  injury  of  which  he  complains 
is  of  such  a  permanent  character  that  it  must  necessarily 
affect  his  own  interest  when  it  falls  into  possession — that  is  to 
say,  that  he  must  of  necessity  find  the  nuisance  then  existing 

(1)  [1893]  2  Ch.  588.  (2)  6  App.  Cas.  193. 

(3)  Law  Rep.  4  Ex.  248. 
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and  affecting  his  interest  as  an  interest  in  prsesenti:  Jones  v. 
Chappell  (1) ;  Mott  v.  Shoolhred  (2) ;  Simpson  v.  Savage  (3) ; 
Mumford  v.  Oxford,  Worcester,  and  Wolverhampton  Bailway  Com- 
pany (4) ;  Cooper  v.  Crabtree  (5)  ;  Bust  v.  Victoria  Graving  Dock 
Company  (6).  In  this  case  the  nuisance  complained  of  arises 
from  the  foundations  which  the  Defendants  have  put  in  for  their 
permanent  engines.  It  cannot  be  assumed  that  that  nuisance 
will  exist  when  the  reversion  of  Meux's  Brewery  falls  into 
possession.  New  discoveries  may  have  been  made  for  the  pre- 
vention of  vibration,  or  for  the  supply  of  electricity  by  other 
means. 

The  nuisance  complained  of,  if  any  exists,  was  committed  by 
the  Defendants  in  the  exercise  of  their  statutory  powers,  and 
everything  that  they  have  done  is  authorized  by  the  Electric 
Lighting  Act,  1882,  under  which  their  powers  are  derived.  By 
sect.  10  of  that  Act  the  undertakers  for  the  purpose  of  supplying 
electricity  are  empowered  to  construct  such  works  and  do  all  such 
things  as  are  necessary  and  incidental  to  such  supply.  By  sect.  12, 
sub-sect.  2,  of  the  same  Act  (7),  they  are  invested  with  all  the 
powers  of  breaking  up  streets  conferred  on  gas  companies  by  the 
Gasworks  Clauses  Act,  1847  ;  but  the  clause  which  prohibits  gas 
companies  from  creating  a  nuisance  by  their  works  is  omitted. 
By  sect.  17  of  the  Act  (8)  provision  is  made  for  full  compensation 


(1)  Law  Eep.  20  Eq.  539,  543. 

(2)  Ibid.  22. 

(3)  1  C.  B.  (N.S.)  347;  26  L.  J. 
(C.  P.)  50. 

(4)  1  H.  &  N.  34 ;  25  L.  J.  (Ex.) 
265. 

(5)  19  Ch.  D.  193;  20  Ch.  D.  589. 

(6)  36  Ch.  D.  113,  132. 

(7)  Sect.  12,  sub-sect.  2,  of  the 
Electric  Lighting  Act,  1882  (45  &  46 
Yict.  c.  56),  provides  as  follows  : — 

"  12.  The  provisions  of  the  following 
Acts  shall  be  incorporated  with  this 
Act ;  that  is  to  say,  .  .  . 

"  (2.)  The  provisions  of  the  Oas- 
luorJcs  Clauses  Act,  1847,  with  respect 
to  breaking  up  streets  for  the  purpose 
of  laying  pipes,  and  with  respect  to 


waste  or  misuse  of  the  gas  or  injury 
to  the  pipes  and  other  works,  except 
so  much  thereof  as  relates  to  the  use 
of  any  burner  other  than  such  as  has 
been  provided  or  approved  of  by  the 
undertakers." 

(8)  Sect.  17  of  the  Electric  LigMing 
Act,  1882  (45  &  46  Yict.  c.  56),  is  as 
follows  : — 

"In  the  exercise  of  the  powers  in 
relation  to  the  execution  of  works 
given  them  under  this  Act,  or  any 
license,  order,  or  special  Act,  the 
undertakers  shall  cause  as  little  detri- 
ment and  inconvenience  and  do  as 
little  damage  as  may  be,  and  shall 
make  full  compensation  to  all  bodies 
and  persons  interested  for  all  damage 
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to  all  persons  iDj'ured  by  the  exercise  of  the  statutory  powers, 
and  the  existence  of  so  wide  a  compensation  clause  indicates  the 
intention  of  the  Legislature  that  the  undertakers  should  be 
empowered  to  do  acts  which  are  actionable.  The  provision 
contained  in  sect.  82  of  the  Provisional  Order  of  1890  does  not 
in  any  way  lessen  the  rights  conferred  by  the  general  Act  of 
1882.  To  produce  such  a  result,  an  express  provision  in  the 
special  Act  confirming  the  Provisional  Order  would  have  been 
required,  and  there  is  no  such  provision.  Therefore,  the  powers 
of  the  company  under  the  general  Act  of  1882  are  unaffected  by 
sect.  82  of  the  Provisional  Order,  which  must  be  read  as  referring 
solely  to  the  powers  conferred  by  that  order,  and  not  to  those 
conferred  by  the  general  Act.  That  section  cannot  be  construed 
literally,  for  it  would  be  impossible  for  this  company  to  lay  down 
a  yard  of  rail  in  a  street  for  the  purpose  of  supplying  electricity 
without  being  liable  for  a  nuisance.  The  section  must,  therefore, 
mean  that  none  of  the  specific  provisions  of  the  Provisional 
Order  shall  be  deemed  to  extend  the  privileges  conferred  by  the 
Act  so  as  to  protect  the  undertakers  from  liability  for  nuisance. 
Under  the  general  Act  the  undertakers,  it  is  submitted,  are 
bound  to  give  compensation,  but  are  not  liable  for  damage  done 
by  the  execution  of  their  works  ;  and  whatever  injury  was  done 
in  this  case  was  done  by  the  Defendants  in  the  execution  of 
their  works,  and  is  matter  for  compensation  under  the  general 
Act.  The  company  have  powers  of  grave  obligation  to  be 
exercised  for  the  benefit  of  the  public,  and  their  position  is 
entirely  analogous  to  that  of  railway  companies.  If  there  were 
no  such  statutory  protection,  the  company  could  not  supply 
electricity  at  all.  They  have  to  send  along  the  street  a  current 
of  immense  pressure,  and  to  do  acts  producing  results  which  it 
may  be  beyond  their  power  to  control.    National  Telephone 


sustained  by  them  by  reason  or  in 
consequence  of  the  exercise  of  such 
powers,  the  amount  and  application 
of  such  compensation  in  case  of 
difference  to  be  determined  by  arbi- 
tration." 

Sect.  32  provides  as  follows : — 
"  In  this  Act,  unless  the  context  other- 


wise requires.  .  .  .  The  expression 
*  works  '  means  and  includes  electric 
lines,  also  any  buildings,  machinery, 
engines,  works,  matters,  or  things  of 
whatever  description  required  to 
supply  electricity  and  to  carry  into 
effect  the  object  of  the  undertakers 
under  this  Act.  ..." 
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Company  v.  Baker  (1),  the  case  of  the  Electric  Tramway  Com- 
pany, is  a  direct  authority  in  our  favour.  The  Defendants  have 
executed  all  their  works  in  the  best  possible  manner  for  the 
purpose  authorized  by  statute;  there  is  no  evidence  that  they 
have  been  guilty  of  negligence ;  and  therefore  the  right  to  com- 
pensation given  by  the  statute  is  the  only  right  of  the  Plaintiffs, 
and  the  action  is  not  maintainable. 

In  any  view  of  the  case,  the  Court,  on  the  materials  before  it, 
ought  not  to  grant  an  injunction  to  restrain  a  work  which  is  for 
the  benefit  of  the  whole  City  of  London^  in  which  many  of  the 
main  streets  and  public  buildings  would  be  left  in  darkness  if 
the  company's  works  were  stopped.  Upon  the  whole  case,  it  is 
submitted  that  the  utmost  relief  which  the  Court  can  give  must 
be  by  way  of  damages. 

Kekewich  J. : — 

It  will  be  convenient  for  me  to  dispose  of  one  point  at  once. 
The  point  made  by  the  Defendants  is  that  they  are  not  liable  to 
a  common  law  action  of  nuisance.  On  that  point  I  am  against 
them,  and  do  not  think  it  necessary  to  call  on  the  Plaintiffs.  I 
speak  of  them  collectively,  because  I  am  not  now  distinguish- 
ing between  the  reversioners  and  the  tenant  in  possession,  or 
intimating  any  opinion  on  the  question  whether  the  reversioners 
have  any  title  to  maintain  an  action  at  all.  Nor  am  I  now  dealing 
with  any  injury  to  the  building  caused  by  the  construction  of 
the  foundations  of  these  engines,  but  only  with  the  question 
whether,  assuming  that  there  is  noise  and  vibration  affecting 
the  Waterman^s  Arms,  found  to  be  the  result  of  the  Defendant's 
operations  as  now  conducted,  the  Defendants  are  liable  to  an 
action  on  the  score  of  nuisance.  It  is  urged  that  they  have 
done  their  very  best  to  carry  on  their  works  in  a  proper  manner, 
and,  therefore,  cannot  be  charged  with  negligence.  That  is  my 
view  of  the  evidence,  and  has  been  throughout,  except  as  to  the 
noise  caused  by  the  exhaust-pipe.  As  to  that,  I  have  no  doubt 
that  some  part  of  the  complaint  is  properly  raised.  But  as 
regards  that  the  Defendants  have  not  only  offered  here  whatever 
is  reasonable  to  abate  any  nuisance  thereby  occasioned,  but  it  is 
(1)  [1893]  2Ch.  186. 
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proved  that  they  have  in  process  of  construction  works  which 
will  abate  the  nuisance,  and  I  cannot  do  more  on  that  point  than 
give  merely  nominal  damages. 

The  question  is,  however,  assuming  the  existence  of  nuisance 
caused  by  the  exhaust-pipes  or  by  the  vibration  arising  from 
the  working  of  the  engines,  are  the  Defendants  liable  in  law 
either  to  an  injunction  or  in  damages  substantial  or  nominal? 
In  my  opinion,  there  is  nothing  to  relieve  them  from  the 
common  law  liability  to  an  action  for  nuisance.  Mr.  Moulton 
did  not  rely  on  the  Provisional  Order,  confirmed  by  Act  of 
Parliament,  which  constitutes  the  Defendants'  immediate  title. 
The  Provisional  Order  is  for  all  purposes  equivalent  to  an  Act 
of  Parliament ;  it  is  confirmed  by  an  Act  of  Parliament,  which 
recites  that  the  Provisional  Order  has  no  validity  or  force  until 
confirmed  by  Act  of  Parliament,  and  then  confirms  it,  and  all 
the  provisions  thereof,  in  manner  and  form  as  set  out  in  the 
schedule  to  the  order.  The  result  is  that  we  have  here  in  a 
convenient  form,  according  to  the  legislative  view  at  the  present 
day,  the  charter  of  the  company,  depending,  no  doubt,  on  an 
earlier  charter,  to  which  I  will  refer  directly.  That  is  their 
constitution.  The  order  provides  {inter  alia)  that  the  company 
shall  be  subject  to  certain  liabilities,  and  shall  and  may  do  certain 
things,  and  it  provides  also  for  the  rights  of  consumers,  and 
prescribes  other  safeguards  for  the  supply  of  electricity  within  a 
particular  area ;  and  then  sect.  82  says  :  "  Nothing  in  this  order 
shall  exonerate  the  undertakers  from  any  indictment,  action,  or 
other  proceeding  for  nuisance  in  the  event  of  any  nuisance 
being  caused  by  them."  Mr.  Moulton  accepts  the  view  that 
"  nothing  in  this  order  "  means  what  it  says,  and  does  not  mean 
"  nothing  in  this  order  or  in  any  other  preceding  Act."  With 
that  I  entirely  agree.  That  which  the  Defendants  are  doing, 
and  is  complained  of  here,  is  not  what  comes  within  the  order,  but 
what  comes  within  the  general  Act  of  1882.  Is  there  anything 
in  that  Act  to  relieve  the  Defendant  company  from  liability  for 
nuisance  ?  The  general  law  is  perfectly  plain,  and  there  is  no 
occasion  to  refer  to  the  numerous  cases  in  which  it  has  been 
discussed  and  decided.  It  is  well  settled  that  power  to  do  a 
particular  thing — as,  for  instance,  to  construct  a  railway — does 
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not  justify  the  undertakers  (to  use  the  general  word)  in  doing 
that  thing  so  as  to  commit  a  nuisance,  unless  by  express  language 
or  by  necessary  implication  that  is  stated  or  must  be  inferred. 
There  are  many  cases  in  which  that  proposition  is  to  be  found. 
In  the  case  of  the  National  Telephone  Company  v.  BaJcer  (1),  to 
which  Mr.  Moulton  referred,  I  thought  that  the  Leeds  Tramway 
Company  had  power  to  do  what  must  be  necessarily  an  injury  to 
their  neighbours,  the  telephone  company.  On  the  other  hand, 
we  are  familiar  with  many  cases  in  which  that  plea  has  been  of 
no  value  at  all.  I  cite  one,  not  by  name,  as  an  instance,  because 
I  think  it  illustrates  another  point  which  is  of  importance  here. 
Kailway  companies  are  continually  made,  or  attempted  to  be 
made,  liable  for  damages  done  by  sparks  falling  from  their 
engines  and  setting  fire  to  grass  and  other  things.  Now,  they 
are  entitled  to  run  engines ;  they  are  not  only  entitled,  but  may 
be  bound  to  use  the  railway  and  use  steam  power  in  so  doing ; 
but  the  question  always  is  whether  they  are  doing  it  reasonably. 
If  they  are  not  doing  it  reasonably,  if  they  are  not  taking  all 
possible  precautions,  they  are  liable  to  an  action  at  common  law, 
and  not  liable  for  compensation,  because  the  Act  of  Parliament 
does  not  say — neither  the  general  nor  the  special  Act — ^that 
they  are  to  be  free  from  the  liability  to  an  action  (2).  The 
reason  why  I  refer  to  this  particular  class  of  instances  is  that 
there  is  always  a  distinction  to  be  made  between  the  construc- 
tion of  the  railway  and  the  execution  of  their  powers,  and  that 
distinction  occurs  to  me  as  worthy  of  notice  here. 

Then,  turning  to  the  Electric  Lighting  Act  of  1882,  Mr.  Moulton 
relies  on  three  general  points  of  view.  In  the  first  place,  he 
says  that  the  company  are  authorized,  and  may  be  regarded  as 
bound,  to  supply  electricity  for  the  lighting  of  parts  of  London 
within  a  certain  area.  There  is  nothing,  according  to  the 
general  principle  to  which  I  have  referred,  in  such  an  obligation 
which  can  relieve  them  from  liability  for  a  nuisance.  The  Act 
does  not  say  in  so  many  words  that  they  may  or  shall  do  that, 
notwithstanding  that  in  so  doing  they  create  a  nuisance  to  their 
neighbours,  nor  do  I  see  the  slightest  ground  for  saying  that 

(1)  [1893]  2  Ch.  186.  Weste^m  Railway  Com^pany^  Law  Eep. 

(2)  See  Smith  v.  London  and  South     6  C.  P.  14,  in  Ex.  Ch. 
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this  is  a  necessary  implication.  Unless  Parliament  iias  declared 
otherwise,  the  undertakers  remain  liable. 

Then  Mr.  Moulton  relies  on  certain  powers,  including  more 
particularly  one  mentioned  in  sub-sect.  2  of  sect.  12,  in  respect 
of  the  breaking  up  of  streets.  The  company  are  empowered  to 
do  certain  things — powers  to  do  which  are  also  given  by  the 
Gasworks  Clauses  Act^  1847.  It  is  quite  possible  that  anything 
which  is  necessary,  that  is  to  say  reasonably  necessary,  following 
from  that  may  be  done,  notwithstanding  that  some  nuisance  may 
also  be  consequent  on  it.  That  may  or  may  not  be  so.  If  it 
is  so,  which  is  the  strongest  view  on  behalf  of  the  company,  it 
seems  to  me  to  follow  that  other  nuisances  are  not  allowed. 
The  express  allowance  of  one  nuisance  would  go  far  to  shew 
that  no  other  was  permissible  ;  but  it  cannot  go  to  shew  that  any 
other  is  permissible. 

Then  Mr.  Moulton  relies  on  sect.  17,  which  places  the  com- 
pany as  undertakers  under  an  obligation,  first,  to  cause  as 
little  detriment  and  inconvenience,  and  do  as  little  damage  as 
may  be  ;  and,  secondly,  to  make  full  compensation  to  all  bodies 
and  persons  interested  for  all  damage  sustained  by  them  by 
reason  or  in  consequence  of  the  exercise  of  such  powers.  He 
says  the  result  is,  that  if  the  Plaintiffs  have  any  cause  to  com- 
plain under  this  head  as  well  as  others  (I  am  not  dealing  with 
the  others),  they  must  seek  compensation  and  nothing  more,  and 
cannot  bring  an  action  for  a  common  law  nuisance.  I  see 
nothing  in  the  words  I  have  read  which  justifies  any  such 
conclusion  when  I  read  them,  as  I  conceive  I  am  bound  to  do, 
according  to  the  general  principle  to  which  I  have  already 
referred.  But,  beyond  that,  I  find  the  section  is  introduced  by 
and  limited  by  the  words,  "In  the  exercise  of  the  powers  in 
relation  to  the  execution  of  works  given  them  under  this  Act,  or 
any  license,  order,  or  special  Act."  Now,  what  are  the  "  works  "  ? 
They  are  defined  by  sect.  32  of  this  Act.  [His  Lordship  read  the 
definition  of  the  expression  "  works  "  contained  in  sect.  82,  and 
continued : — ]  The  works  there  are  set  out  at  length,  but  they 
are  all  governed  by  the  description  of  works  "  required  to  supply 
electricity,"  and  the  supply  itself  is  not  included.  It  would  be 
foreign  to  the  definition  to  include  the  supply  itself.  It  seems 
Vol.  I.  1895.  Y  1 
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to  me,  therefore,  that  when  the  complaint  is  made,  not  of  the 
erection  of  the  engines,  but  of  the  working  of  them  so  as  to 
make  the  supply,  the  case  does  not  fall  within  the  17th  section, 
and  that  this  is  not  a  case  of  the  execution  of  the  works,  but  only 
of  the  use  of  the  works  when  executed.    That  distinction  has 
been  drawn  over  and  over  again  in  construing  the  Railway  Acts, 
under  which  it  has  been  held  that,  though  a  man  can  recover 
compensation  because  his  house  is  injuriously  affected  by  the 
construction  of  the  railway,  he  can  get  no  compensation  for  the 
damage,  which  may  be  great  or  greater,  and  which  continually 
occurs,  by  vibration  caused  by  the  trains  passing  through  a 
tunnel,  as  on  the  Metropolitan  Railway,    That  is  not  a  case  of 
the  execution  of  the  works,  but  of  the  running  of  the  trains — the 
use  of  the  works  when  executed.    That  point  seems  to  me  to  be 
one  of  considerable  importance ;  but  yet  I  do  not  desire  to  base 
my  decision  on  that  alone  ;  I  think  it  quite  sufficient,  and  quite 
sound,  to  base  it  upon  the  other  view  that,  unless  there  is  found 
an  express  relief  from  the  ordinary  liability  of  the  subject, 
whether  a  company  or  an  individual,  to  an  action  at  common 
law  for  nuisance,  that  liability  remains,  and  the  Court  cannot 
restrict  the  relief  to  compensation  unless  it  can  see  that  the 
compensation  itself,  on  a  fair  construction,  covers  the  relief  which 
is  contended  for.    If  the  Legislature  had  thought  fit  to  say, 
"  If  the  company  commit  a  nuisance,  then  compensation  shall  be 
made  to  the  persons  affected  thereby,"  then,  without  in  so  many 
words  legalizing  the  nuisance,  the  language  would  go  a  long  way 
to  shew  that  to  be  the  reasonable  result.    I  see  nothing  here  to 
shew  that  compensation  for  a  nuisance  in  working  was  contem- 
plated, and,  if  it  was  not,  the  argument  on  the  section  falls  to  the 
ground.    On  these  grounds  I  think  the  company  have  entirely 
failed  to  exempt  themselves  from  liability  to  an  action  for 
nuisance  in  working  their  engines  and  electrical  appliances  for 
the  supply  of  electricity  within  their  defined  area.    On  the  rest 
of  the  case  I  must  hear  you,  Mr.  Warmington, 


Warmington,  in  reply  : — 

It  is  enough  for  the  Plaintiffs  to  shew  that  they  suffer  injury 
from  something  which  occurs  on  the  Defendants'  premises.  It 
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is  not  incumbent  on  them  to  state  exactly  the  particular  occur- 
rences or  acts  which  occasion  the  injury :  Rapier  v.  London 
Tramways  Company  (1).  The  Plaintiffs  are  the  owners  of  a 
house  which  has  existed  for  over  forty  years,  and  they  are  entitled 
to  an  easement  of  support.  The  Defendants  are  obliged  to  admit 
the  existence  of  the  crack,  and  that  is  a  very  serious  injury  to 
the  structure.  It  is  for  them  to  prove  their  case  as  to  sub- 
terranean water ;  but  their  proposition  of  law  on  that  point  is  a 
great  deal  too  broad.  Popplewell  v.  Sodkinson  (2)  may  be  an 
authority  in  their  favour  as  regards  natural  support,  but  has 
nothing  to  do  with  easement  or  grant,  and  here  we  rely  on  ease- 
ment. In  Bighy  v.  Bennett  (3)  the  plaintiff  was  held  entitled  to 
an  injunction  to  restrain  the  defendant  from  excavating  so  as 
to  interfere  with  the  plaintiff's  right  of  support. 

As  regards  the  right  of  the  reversioners  to  sue,  I  agree  that  the 
injury  must  be  of  a  permanent  character;  but  the  word  per- 
manent,'* as  used  in  Simpson  v.  Savage  (4)  and  other  authorities, 
refers  to  something  which  is  not  accidental  or  occasional.  Here 
the  acts  of  the  Defendants  are  permanent.  Under  their  Act  of 
Parliament  they  are  bound  permanently  to  supply  the  public 
with  electricity,  and  what  they  are  doing  is  incident  to  that  duty 
and  business.  That  which  is  daily  recurrent  is  permanent.  A 
reversioner  can  bring  an  action  for  fouling  a  stream,  and  has  a 
right  of  action  for  all  nuisances  which  affect  his  land.  If  the 
Defendants  could  shew  continuous  user,  the  reversioners,  when 
their  interest  came  into  possession,  might  be  debarred  from 
obtaining  an  injunction :  see  Crossley  v.  Lightowler  (5). 
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Benshaw : — 

Bighy  v.  Bennett  is  not  in  point.  It  turned  on  implied  grant ; 
the  plaintiff  and  defendant  were  grantees  from  a  common  owner, 
and  the  Court  of  Appeal  held  that  there  was  nothing  in  the  cir- 
cumstances to  take  away  the  implied  right  to  support  from  the 
adjoining  lands  of  the  grantor. 

Cur.  adv.  vult. 


(1)  [1893]  2  Ch.  588. 

(2)  Law  Eep.  4  Ex.  248. 

(3)  21  Ch.  D.  559. 


(4)  1  C.  B.  (N.S.)  347;  26  L.  J. 
(CP.)  50. 

(5)  LawEep.  3Eq.  279;  2  Ch.  47d. 
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1894.  April  19.  Kekewich  J.  (His  Lordship  held,  upon  the 
evidence,  that  the  acts  of  the  Defendants  constituted  a  nuisance, 
and  had  damaged  the  Plaintiffs'  premises  so  as  to  make  them  less 
comfortable,  to  injure  the  structure,  and  decrease  the  value  ;  but 
that  as  to  the  Plaintiff  Shelf er,  having  regard  to  the  fact  that 
the  profits  of  his  business  had  not  been  interfered  with,  and  to 
the  character  of  the  nuisance,  and  to  the  great  inconvenience  that 
would  be  caused  by  stopping  the  business  of  the  Defendants, 
damages  were  a  fair  compensation,  and  no  injunction  ought  to 
be  granted  (1).    His  Lordship  then  proceeded  as  follows)  : — 

Now,  as  regards  the  Plaintiffs,  Meuxs  Brewery  Gomjpany,  of 
course,  after  what  I  have  said  about  the  Plaintiff  Shelf er,  I  shall 
not  think  of  granting  them  any  injunction ;  but  I  must  deal  with 
this  point  as  regards  their  case.  They  are  obviously  not  entitled 
to  an  injunction  as  regards  the  structure,  because  that  is  a  thing 
of  the  past ;  but  as  regards  the  noise  and  vibration,  it  seems  to 
me  that  the  cases  which  have  been  cited  and  the  principles  of 
law  are  conclusive  against  the  granting  of  an  injunction.  There 
is  nothing  here  of  a  necessarily  permanent  character.  They  have 
no  reversionary  interest  in  what  may  happen  some  nineteen  years 
hence,  and  on  these  authorities  they  cannot  have  an  injunction 
to  restrain  what  may  be  impossible  at  that  time.  Then,  are  they 
entitled  to  any  relief  at  all  ?  None,  I  think,  in  respect  of  the 
noise,  either  by  the  steam  or  by  the  engines,  or  by  the  vibration 
from  either  cause.  That  really  depends  on  the  same  principle 
of  law.  But  it  may  be  disposed  of  perhaps  on  more  practical 
grounds.  Tt  is  no  disadvantage  to  them.  Their  lease  is  good, 
and  their  rent  is  well  secured.  They  have  no  ground  of  com- 
plaint because  their  tenant  is  in  an  unfortunate  position,  even  if 
they  were  good  enough,  which  there  seems  to  be  no  reason  for 
their  doing,  to  let  him  off  some  part  of  his  rent.  That  would  be 
a  mere  act  of  grace  on  their  part,  and  they  cannot  have  damages 
for  any  loss  which  does  not  follow  from  legal  right.  But  as 
regards  the  structure,  it  seems  to  me  their  position  is  somewhat 
different.  This  is  an  old  house,  it  is  true,  but  it  was  put  in 
order  some  years  ago,  and  is  a  house  for  which  they  seemed  to 

(1)  See  the  words  of  the  judgment  as  referred  to  by  A,  L.  Smith,  L.J., 

p.  321,  below. 


1  Oh. 


CHANCEKY  DIVISION. 


301 


have  no  difficulty  in  finding  a  tenant — a  house  which  is  doing  a 
good  business,  and  is  likely  to  do  a  good  business  for  some  time 
to  come,  and  that  house  has  been  damaged.  They  are  now 
entitled  in  reversion  to  a  house  which  is  less  substantial  than  it 
was,  and  which,  according  to  the  evidence,  will,  by  reason  of  the 
damage  done  to  it,  be  less  substantial  at  the  expiration  of  the 
present  tenancy.  That  seems  to  me  to  give  a  cause  of  action  for 
damage.  It  is  impossible  for  me  to  say  how  much.  I  should 
guess  that  a  small  sum  comparatively  would  compensate  them ; 
but  I  cannot  see  my  way  to  saying  that  they  are  not  good 
Plaintiffs.  The  case  cited  on  this  point  is  Popplewell  v.  Hodkin- 
son  (1)  ;  but,  as  was  pointed  out  by  Mr.  Warmington,  that  case 
does  not  depend  on  grant.  Here  I  have  a  case  of  grant — that  is 
to  say,  I  have  a  case  of  a  statutory  right  by  prescription  equi- 
valent to  grant ;  and  if  the  Defendants,  being  the  adjoining 
owners,  have  deprived  Meux's  Brewery  Company  of  their  support, 
the  brewery  company  can  sue  them  on  that  ground,  notwith- 
standing, as  it  seems  to  me,  that  they  have  withdrawn  that 
support  by  withdrawing  the  water  in  the  soil.  There  is  no  right 
of  action  against  them  for  withdrawing  the  water,  which  is  only 
percolating  through  the  soil,  and  does  not  run  through  a  definite 
channel.  Meux's  Brewery  Company  could  not  claim  on  that 
ground.  But,  if  by  reason  of  doing  that  which  is  lawful,  that  is 
to  say,  withdrawing  the  water,  the  Defendants  have  done  that 
which  is  unlawful,  withdrawn  the  support,  then  the  right  of 
action  seems  to  follow.  To  that  Mr.  Benshaw  answers  that  there 
was  no  right  of  support,  and  for  this  reason :  It  is  in  evidence, 
and  I  think  must  be  taken  to  be  proved,  that  the  Plaintiffs' 
house  at  first  settled  or  listed  to  the  east ;  then  about  eighteen 
years  ago  a  large,  substantial  building  was  built  on  the  east,  and 
probably  for  that  reason,  or  perhaps  because  the  settlement  had 
completed  itself,  as  settlements  do,  the  list  to  the  east  ceased, 
and  now,  by  reason  perhaps  to  some  extent  of  the  great  weight 
and  solidity  of  the  Defendants'  premises,  but  also  to  some 
extent  certainly  by  reason  of  these  deep  foundations  of  the 
engines  going  down  into  the  moist  soil,  what  was  a  list  to  the 
east  has  been  converted  into  a  list  to  the  west,  with  the  result 
(1)  Law  Eep.  4  Ex.  248. 
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shewn  in  the  evidence  as  to  the  crack  and  the  splitting  of  the 
hearthstone.  Mr.  Eenshaw  says  there  was  no  support  before ; 
the  position  has  been  entirely  altered  ;  the  Plaintiffs  are  now 
claiming  in  respect  of  that  which  they  had  not  forty  years  ago, 
but  only  a  few  years  ago.  I  do  not  understand  the  right  to 
support  to  depend  entirely  on  the  exact  position  of  the  two 
adjoining  buildings — or  rather  lands — because  they  are  lands 
whether  covered  with  buildings  or  not.  The  right  to  support 
is,  I  apprehend,  enjoyed  even  though  the  support  is  of  little 
practical  use.  The  right  to  support  comes  from  the  adja- 
cency, and  not  from  the  fact  that  support  is  actually  given 
continuously.  Be  that  as  it  may,  though  the  list  was  to  the  east, 
it  is  impossible  to  say  that  this  old  house  was  not  kept  up  by 
the  lands  and  buildings  on  the  west.  No  one  has  dared  to  say 
that,  if  there  had  not  been  the  support  on  that  side,  the  house 
would  not  have  settled  that  way.  I  take  it  for  granted  that 
it  would  have  done  so,  and  that  the  support  has  been  there  to 
the  house  as  it  now  stands,  though  the  inclination  of  some  of  the 
walls  has  been  altered.  That  defence  not  prevailing,  I  think 
the  Defendants  are  liable  to  Meux's  Brewery  Company  on  that 
ground,  but  on  that  ground  only.  I  am  afraid  that  matter  of 
damages  must  also  be  inquired  into.  I  am  not  sure  that  it  is 
great,  and  I  would  more  willingly  have  settled  the  question  to 
get  rid  of  the  whole  action ;  but,  unfortunately,  I  do  not  see  my 
way.  I  must,  therefore,  grant  an  inquiry  as  to  the  damages 
occasioned  to  the  Plaintiffs,  Meux's  Brewery  Company,  by  the 
structural  alteration  of  the  house,  "  caused  by  the  Defendants' 
operations."  Those  words  must  be  inserted  in  the  inquiry.  The 
subsequent  costs  must  be  reserved  so  that  I  may  see  whether 
there  is  anything  serious  in  the  matter.  So  far  as  the  action 
seeks  for  an  injunction,  I  think  it  must  be  dismissed  with  costs. 
I  do  not  say  anything  about  the  general  costs  of  the  action,  but 
I  dismiss  it  with  costs  so  far  as  it  asks  for  an  injunction,  and  I 
give  the  Plaintiffs,  Meux's  Brewery  Company,  the  costs  so  far  as  it 
asks  for  damages,  and  I  reserve  subsequent  costs.  The  other 
Plaintiff  has  substantially  succeeded  in  his  whole  case,  and  he 
must  have  the  whole  costs  of  his  action. 

C.  C.  M.  D. 
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The  Plaintiffs  in  both  actions  appealed  against  this  decision 
so  far  as  it  refused  the  injunctions  claimed  therein.  The  appeals 
came  on  for  hearing  on  the  23rd  of  November,  1894. 

The  appeal  of  William  Shelf er,  the  lessee  was  argued  first. 

Warmington^  Q.C.,  and  Badcoek  {Waggett,  with  them)  for  the 
Plaintiff  Shelf  er  :— 

The  nuisance  is  established ;  the  Defendants  have  not  proved 
that  it  cannot  be  prevented,  and  upon  the  findings  of  the  learned 
Judge  the  Plaintiff  is  entitled  to  an  injunction.  It  is  true 
that  under  Lord  Cairns  Act  (21  &  22  Yict.  c.  27)  the  Court  has 
jurisdiction  to  award  damages  instead  of  an  injunction  ;  but, 
except  where  the  plaintiff  has  disentitled  himself  to  the  injunc- 
tion by  his  personal  conduct,  as  by  laches^  in  all  the  cases  in  the 
books  since  the  passing  of  the  Act  in  1858,  and  from  Isenberg  v. 
East  India  Souse  Estate  Comjpany  (1)  down  to  Martin  v.  Frice  (2), 
where  damages  have,  against  the  will  of  the  plaintiff,  been 
awarded  in  lieu  of  an  injunction,  the  injunction  sought  for  has 
been  mandatory.  The  number  of  such  cases  is  fourteen,  and 
although  Lord  Cairns^  Act  is  not  in  terms  confined  to  mandatory 
injunctions,  yet  the  discretion  conferred  by  the  Act  will  only  be 
exercised  in  accordance  with  the  established  practice  of  the 
Court. 

[They  were  stopped  by  the  Court.] 

Moulton,  Q.C.,  and  Benshaw,  Q.C.  (W,  C,  Braithwaite,  with 
them),  for  the  Defendants : — 

The  Court  below  having  exercised  its  discretion  by  giving 
damages  instead  of  an  injunction,  this  Court  ought  not  to  review 
that  decision. 

[LiNDLEY  L.J. : — Is  not  the  rule  laid  down  by  the  House  of 
Lords  in  Imperial  Gas  Light  and  Coke  Company  v.  Broadbent  (3)  ?] 

That  decision  was  before  Lord  Cairns'  Act  (21  &  22  Vict.  c.  27), 
the  2nd  section  of  which  conferred  upon  the  Court  of  Chancery 
a  jurisdiction,  which  it  did  not  previously  possess,  of  awarding 
damages  in  substitution  for  an  injunction  "  in  all  cases  "  in 
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which  it  had  jurisdiction  to  grant  an  injunction  "against  the 
commission  or  continuance  of  any  wrongful  Act."  Now,  the 
Eespondents  do  not  object  to  paying  damages  or  compensation, 
but  they  strongly  object  to  an  injunction,  which,  if  it  did  not 
put  a  stop  to  their  business,  would  seriously  hamper  them  in  the 
performance  of  their  duties. 

They  have  done  their  best  to  carry  on  their  works  in  a  proper 
manner ;  they  are  doing  all  they  can  to  abate  any  nuisance ;  and 
they  are  entitled  to  resist  the  injunction  by  every  means  in 
their  power.  The  cases  relied  on  by  the  Plaintiff  are  light  and 
air  cases ;  but  the  obstruction  of  light  and  air  stands  on  a  different 
footing  from  nuisance,  and  the  Court  will  be  more  inclined  to 
regard  damages  as  a  sufficient  remedy  in  the  latter  case :  Vis- 
countess Govt  V.  Clarh  (1). 

[  Warmingtorif  Q.C. : — There  the  appeal  was  the  defendant's, 
the  plaintiff  making  no  complaint  of  the  order  directing  an 
inquiry  as  to  damages.] 

[Lord  Halsbury  ; — That  case  does  not  raise  the  question.] 

In  Holland  v.  Worley  (2)  damages  were  awarded  in  lieu  of  an 
injunction  for  threatened  injuries. 

[LiNDLEY  L.J. : — The  practice  is  laid  down  by  Lord  Cmnw'orth 
in  Sfohes  v.  City  Offices  Company  (3).] 

The  Defendants  were  justified  in  what  they  have  done  by 
their  statutory  powers  and  authorities,  and  they  rely  upon  them 
for  protection.  This  argument  goes  also  to  the  question  of 
damages. 

The  Electric  Lighting  Act  contemplates  that  a  nuisance  may 
arise  and  provides  compensation.  The  effect  of  that  Act  and  of 
the  Provisional  Order  is  to  impose  upon  the  Defendants  the 
duty  of  supplying  a  large  and  densely  populated  district  with 
electricity  for  ever,  subject  to  the  right  of  the  municipality  to 
purchase  the  undertaking  in  forty-two  years.  By  sect.  6  of  the 
Provisional  Order  the  undertakers  are  prohibited  from  construct- 
ing works  outside  the  area  of  supply ;  it  follows  that  the  generat- 
ing stations  must  be  within  the  specified  area ;  but  it  is  notorious 

(1)  16  W.  E.  569.  (2)  26  Oh.  D.  578. 

(3)  13  L.  T.  (N.S.)  81. 
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that  every  available  spot  within  such  area  is  surrounded  with 
houses,  and  if  an  injunction  is  granted  the  Defendants  may  be 
prevented  from  carrying  on  their  works.  A  difficulty  arises 
from  sect.  82  of  the  order,  which  provides  that  "  nothing  in  this 
order "  shall  exempt  the  undertakers  from  proceedings  for 
nuisance.  The  Provisional  Order  does  not  give  any  special  im- 
munity to  the  undertakers ;  but,  on  the  other  hand,  the  order  is 
subject  to  the  Act  of  1882,  and  it  does  not  override  any  immunity 
derived  from  the  general  Act.  Sect.  82  was  a  general  clause 
inserted,  it  may  be,  ex  ahundanti  cauteld,  to  guard  against  the 
special  company  being  put  into  a  more  favourable  position 
against  the  public  than  was  provided  by  the  general  Act.  The 
Provisional  Order  does  not  say  that  a  nuisance  shall  not  be  com- 
mitted. The  power  to  commit  the  nuisance  complained  of  in 
this  case  is  necessarily  implied  from  the  provisions  of  the  general 
Act,  and  is  independent  of  the  Provisional  Order.  We  have  an 
ever-increasing  duty  to  perform  in  supplying  electricity,  and  the 
Legislature  must  be  presumed  to  have  given  us  the  powers 
necessary  for  the  performance  of  our  duty.  This  case  falls 
within  the  principle  of  London,  Brighton,  and  South  Coast  Bail- 
way  Company  v.  Truman  (1)  and  National  Telephone  Company  v. 
Baker  (2). 

[They  also  urged  upon  the  Court  the  same  arguments  as  they 
had  addressed  to  the  Court  below  upon  the  obligation  on  the 
Defendants  to  exercise  their  powers  for  the  benefit  of  the  public, 
and  the  analogy  of  their  position  to  that  of  a  railway  company.] 

Warmington,  Q.C.,  was  only  called  upon  for  a  reply  as  to  the 
construction  of  the  Electric  Lighting  Act,  1882 : — 

The  powers  conferred  by  the  Act  of  1882  are  subject  to  the 
conditions  imposed  upon  the  undertakers  by  the  Provisional 
Order  of  1890,  which  has  the  force  of  an  Act  of  Parliament ;  and, 
by  the  82nd  clause  of  that  order,  nothing  therein  is  to  "  exoner- 
ate the  undertakers  from  any  indictment,  action,  or  other  pro- 
ceedings for  nuisance  in  the  event  of  any  nuisance  being  caused 
by  them."  This  condition  puts  the  undertakers  in  precisely  the 
same  position  as  any  other  of  Her  Majesty's  subjects.  [He 
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  Tlie  appeal  in  Meux's  Brewery  Company,  Limited  v.  City  of 

Breweey    London  Electric  Lighting  Company  was  then  opened. 
Company 
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City  of        Warmington,  Q.C.,  Badcoch,  and  Waggett  for  the  Appellants. 

London 
Electric 

CompI'i^^       i^e?^si^w,  Q.C.  (with  him  Moulton,  Q.O.,  and  TF.  G.  Braithwaite) 
for  the  Kespondents  : — 

We  take  the  preliminary  objection  that  this  appeal  is  out  of 
time.  The  order  of  Mr.  Justice  Kehewich  was  made  on  the  19th 
of  April,  but  notice  of  appeal  was  not  given  until  the  23rd  of 
October,  1894.  This  is  a  "  case  of  the  refusal  of  an  application," 
and  by  Order  LViii.,  rule  15,  the  three  months  within  which 
(except  by  special  leave)  an  appeal  must  be  brought  is  to  be 
calculated  "  from  the  date  of  such  refusal."  The  hearing  of  an 
action  is  an  "  application  "  within  the  meaning  of  this  rule : 
International  Financial  Society  v.  City  of  Moscow  Gas  Company  (5). 

[LoED  Halsbuey: — According  to  Jones  v.  Andrews  (6)  the 
different  claims  of  the  Plaintiffs  are  clearly  separable.  They 
failed  as  to  the  injunction.  They  succeeded  in  getting  damages 
for  structural  injury.] 

It  makes  no  difference  that  several  claims  are  joined  in  one 
application  and  only  some  of  them  are  refused :  Trail  v.  Jach- 
son  (7).  The  reason  of  this  is  that  when  an  application  is 
refused  the  plaintiff  who  intends  to  appeal  knows  quite  well 
what  he  is  appealing  against  from  the  moment  of  the  refusal : 
Swindell  v.  Birmingham  Syndicate  (8). 

Warmington,  Q.C.,  Badcoch,  and  Waggett  were  not  called  upon. 

(1)  7  Ch.  D.  217.  (5)  7  Ch.  D.  241. 

(2)  Law  Kep.  5  Ch.  583.  (6)  58  L.  T.  (N.S.)  601. 

(3)  6  App.  Cas.  193.  (7)  4  Ch.  D.  7. 

(4)  11  App.  Cas.  45.  (8)  3  Ch.  D.  127,  133. 
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LoED  Halsbuey  : — 

To  my  mind  this  case  comes  distinctly  within  the  principle 
pointed  out  by  Sir  George  Jessel,  M.K.,  in  the  case  of  Berdan 
V.  Birmingham  Small  Arms  and  Metal  Company  (1),  where 
he  says,  if  the  application  "  is  refused  the  applicant  knows 
the  fact  from  the  time  when  it  is  disposed  of  by  the  Judge, 
and  the  time  allowed  for  an  appeal  runs  from  that  time.  If 
it  is  granted,  but  in  a  form  not  satisfactory  to  the  applicant, 
it  is  only  reasonable  that  he  should  know  the  precise  terms  of 
the  order  before  he  determines  whether  he  will  appeal."  To 
my  mind  there  is  here  one  cause  of  action.  It  is  true  there  is 
an  alternative  or  cumulative  remedy  asked  for  by  the  Plaintiffs. 
Having  succeeded  in  getting  one  of  the  remedies,  I  think  it  is 
only  reasonable  they  should  wait  to  see  the  exact  form  of  the 
order  drawn  up  before  they  make  their  appeal.  I  think  it  would 
be  open  to  very  serious  inconvenience  if  it  were  supposed  that 
where  there  is  what  I  may  call  a  compound  order  refusing  part  of 
the  relief  and  giving  another  part,  the  litigant  must  immediately 
make  up  his  mind  whether  he  will  appeal  or  not.  When  he 
looks  at  the  real  form  of  the  order  he  might  acquiesce  in  it  or  he 
might  think  it  right  to  appeal ;  and  it  is  proper  that  he  should 
have  a  reasonable  time,  when  he  has  the  exact  order  made  by 
the  Court,  to  make  up  his  mind  whether  he  will  appeal  or  not. 
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LiNDLEY  L.J. : — 

I  think  we  must  take  a  practical  view  of  this  limit  as  to  time. 
If  a  man  knows  exactly  what  he  has  to  appeal  from  he  does 
not  want  to  see  the  order ;  but  where,  as  here,  he  has  partly 
succeeded  and  partly  failed,  and  where  the  costs  are  set  off,  one 
set  against  another,  it  is  only  reasonable  that  before  appealing 
he  should  wait  to  see  the  order  as  drawn  up.  The  order  may 
be  so  simple  that  the  appellant  does  not  want  to  see  it.  Every 
case  turns  upon,  whether  it  is  reasonable  to  stop  and  see  what 
the  order  is.  I  think  in  this  case  it  was  eminently  reasonable 
that  the  Plaintiffs  should  do  so. 


(1)  7  Ch.  D.  24,  25. 
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I  am  of  the  same  opinion,  and  I  think  onr  decision  is  in 
Shelfbr    accordance  with  the  decision  given  by  this  Court  in  Jones  v. 
Andrews  (1). 
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The  hearing  of  the  appeal  was  then  continued. 

Warmington,  Q.C.,  BadcocJc,  and  Waggett,  for  the  Appellants : — 

The  reversioners  had  damages  given  to  them  in  the  Court 
below,  only  for  structural  injuries  which  could  be  seen;  but 
they  have  had  no  relief  in  respect  of  the  permanent  depreciation 
of  their  property.  They  are  entitled  to  an  immediate  injunction 
and  cannot  be  forced  to  lie  by,  whilst  continuing  and  increasing 
injuries  are  destroying  the  value  of  their  property,  until  a  period 
arrives  when  it  may  be  too  late  for  an  injunction  to  be  of  use  to 
them,  even  if  they  could  get  it  after  such  a  lapse  of  time :  Bell 
V.  Midland  Bailway  Company  (2) ;  Cooper  v.  Crahtree  (3) ;  May- 
fair  Property  Company  v.  Johnston  (4). 

Benshaw,  Q.C.,  and  W,  C.  Braithwaite,  for  the  Kespondents, 
made  use  of  the  arguments  and  cited  the  authorities  mentioned 
in  the  report  of  this  case  in  the  Court  below,  and  in  addition 
referred  to  the  case  of  Whitham  v.  Kershaw  (5). 

Cur.  adv.  vult 


1894.  Dec.  18.    Loed  Halsbuby  : — 

The  Plaintiffs  in  these  two  actions  complain  of  a  nuisance 
|;reated  by  the  Defendants  by  the  vibration  of  their  engines,  and 
the  annoyance  caused  by  the  carrying  on  of  their  undertaking. 
Of  the  reality  and  gravity  of  the  nuisance  no  serious  denial  has 
been  made  before  us.  The  Plaintiffs  in  the  two  actions  are 
respectively  the  lessee  and  reversioners  of  the  house  known  as 
the  Waterman^ s  Arms,  The  considerations  which  arise  are  appli- 
cable to  all  the  Plaintiffs,  except  in  so  far  as  one  is  lessee  and 


(1)  58  L.  T.  (N.S.)  601. 

(2)  10  C.  B.  (N.S.)  287,  306 


(5)  16  Q.  B.  D.  613. 


(3)  20  Ch.  D.  589. 

(4)  [1894]  1  Gh.  508. 
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the  others  are  reversioners.    I  will  deal  with  that  question      c.  A. 

separately.  1894 

The  nuisance  being  established,  it  is  said,  first,  that  the  Shelfeb 

Defendant  company  are  authorized  by  law  to  carry  on  their  q^Jyof 

business,  and  that,  as  they  have  done  all  that  skill  and  care  can  London 
^  .  ,  .      ,  .  .  Electkio 

effect  to  prevent  any  nuisance,  they  are  in  the  same  position  as  Lighting 

a  railway  company,  and  are  entitled  to  do  what  they  have  done 

under  the  authority  of  the  Legislature.    If  the  analogy  were  a  J^eux's 

X>  RE  WERY 

correct  one,  I  should  think  the  Defendants  had  fallen  very  far  Company 

short  in  their  proof  that  they  had  done  all  that  was  possible  to     City  of 

prevent  a  nuisance.    A  railway  company  has  a  definite  line  of  electrio 

operation  within  which  it  may  make  its  works,  and,  if  it  does  Lighting 
VI    1  11  •  .1  Company. 

all  that  can  be  done  to  prevent  a  nuisance  in  that  place,  the 

thing  having  to  be  done  in  that  place,  aud  by  locomotive 
engines  with  the  necessity  of  fire  being  carried  along  the  rail- 
way, the  Legislature  is  taken  to  have  sanctioned  that  proceeding. 
No  such  considerations  apply  here,  quite  apart  from  the  differ- 
ence in  the  legislative  enactments,  with  which  I  will  deal 
presently.  It  is  not,  however,  necessary  to  deal  with  this  part 
of  the  case,  and  I  only  mention  it  to  disclaim  the  notion  that  I 
acquiesce  in  the  allegation  that  it  has  been  proved  that  it  is 
essential  to  the  carrying  on  of  the  electric  lighting  business  in 
the  district  in  question  that  there  should  be  a  nuisance  created. 

The  main  question  turns  on  the  construction  of  the  Electric 
Lighting  Act,  1882,  and  the  Provisional  Order  which  has  become 
an  Act  of  Parliament.  It  was  boldly  contended  by  Mr.  Moulton 
that  the  Provisional  Order  protected  the  undertaking,  and  that, 
if  a  nuisance  were  necessarily  created  by  the  carrying  on  of  the 
company's  undertaking,  such  nuisance  was  authorized  and  even 
imposed  as  a  duty  on  the  undertakers. 

I  think  it  is  only  necessary  to  read  the  Provisional  Order  in 
connection  with  the  10th  section  of  the  Electric  Lighting  Act, 
1882,  to  dispose  of  that  argument.  The  provision  in  the  Act, 
so  far  as  relates  to  powers  under  Provisional  Orders,  is  in  these 
words :  "  The  undertakers  may,  subject  to  and  in  accordance 
with  the  provisions  and  restrictions  of  this  Act,  and  of  any  rules 
made  by  the  Board  of  Trade  in  pursuance  of  this  Act,  and  of 
any  license,  order,  or  special  Act  authorizing  or  affecting  their 


310 


CHANCERY  DIVISION. 


[1895] 


Lord  Halsbury. 


C.  A.  undertaking,  and  for  the  purpose  of  supplying  electricity, 

1894  acquire  such  lands  by  agreement,  construct  such  works,  acquire 

Shelfee  such  licenses  for  the  use  of  any  patented  or  protected  processes. 

City  of  inventions,  machinery,  apparatus,  methods,  materials,  or  other 

London  things,  enter  into  such  contracts,  and  generally  do  all  such  acts 

Electeic  11-  1  1  •      •  1         1  1  1  >« 

Lighting    and  things  as  may  be  necessary  and  incidental  to  such  supply. 
Company.  then,  in  the  order  relied  on  for  the  authority  to  create  the 

Meux's     nuisance,  come  the  words :  "  Nothing:  in  this  order  shall  ex- 

Bbeweey  ^  °  ^ 

Company  onerate  the  undertakers  from  any  indictment,  action,  or  other 
City  OF  proceedings  for  nuisance  in  the  event  of  any  nuisance  being 
Electeio  caused  by  them."  The  general  Act  only  gave  them  power 
Co^a^ny  therefore,  to  the  restrictions  of  the  particular  order,  and 

the  particular  order  makes  them  liable  for  nuisance. 

I  have  also  come  to  the  conclusion  that  the  powers  given  in 
the  17th  section  of  the  Act,  when  read  together  with  the  32nd 
section,  are  applicable  to  the  execution  of  the  works ;  and  when 
one  considers  how  frequently  the  distinction  between  the  execu- 
tion of  the  works  and  the  use  of  them  when  executed  has  been 
the  subject  of  comment  and  discussion,  I  think  it  must  be  taken 
that  the  language  used  has  been  deliberately  chosen  by  the 
Legislature  as  pointing  to  the  distinction,  now  well  recognised, 
between  the  construction  of  works  and  the  user  of  them  when 
constructed. 

But  assuming  that  there  is  a  nuisance,  and  that  there  is  no 
authority  justifying  it,  the  question  still  remains.  What  is  the 
relief  to  which  the  Plaintiffs  are  entitled  ?  But  for  the  provision 
of  Lord  Cairns'  Act,  I  suppose  no  one  would  have  doubted  that, 
in  the  state  of  facts  I  have  now  assumed  to  exist,  the  Plaintiff 
Shelf  er  would  have  been  entitled  to  an  injunction  to  prevent  the 
continuance  of  the  nuisance.  Lord  Kingsdown,  in  the  House 
of  Lords  (Imperial  Gas  Light  and  Coke  Company  v.  Broadhent  (1)), 
has  laid  down  the  principle  in  words  which  comprehend  such  a 
case  as  this  ;  he  says  (2)  :  "  The  rule  I  take  to  be  clearly  this :  if 
a  plaintiff  applies  for  an  injunction  to  restrain  a  violation  of  a 
common  law  right,  if  either  the  existence  of  the  right  or  the  fact 
of  its  violation  be  disputed,  he  must  establish  that  right  at  law  " 
(and,  I  presume,  its  violation) ;  "  but  when  he  has  established  his 
(1)  7  H.  L.  C.  600.  (2)  7  H.  L.  0.  612. 
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right  at  law,  I  apprehend  that  unless  there  be  something  special  C.A. 

in  the  case,  he  is  entitled  as  of  course  to  an  injunction  to  prevent  1894 

the  recurrence  of  that  violation."  Shelfer 

But  it  is  said,  and  truly  said,  that  the  law  has  been  altered  by  q^^^  of 

Lord  Cairns^  ^c^,  and  the  question  is,  What  construction  is  to  be  London 

Electeic 

placed  upon  that  enactment  ?    Undoubtedly  it  conferred  upon  Lighting 

Courts  of  Equity  the  jurisdiction  to  award  damages  which  did 

not  exist  before.    But  the  question  is,  Did  it  mean  to  interfere  J^^ux's 

^  '  Brewery 

with  the  well  settled  principles  upon  which  Courts  of  Equity  Company 
were  in  the  habit  of  interfering  in  such  cases  as  the  present  ?  It  City  of 
seems  to  me  that  the  defects  in  the  powers  of  the  Equity  Courts  electmc 
which  were  sought  to  be  supplied  by  that  statute  give  ample  qq^Y^^ 
grounds  for  the  provisions  of  the  statute,  without  supposing  that 
it  meant  to  revolutionize  the  principles  upon  which  equitable 
jurisprudence  had  been  administered  up  to  that  time.  The 
language,  of  course,  is  general ;  the  discretion  given  is  necessarily 
wide  enough  in  terms  to  authorize  a  Judge  to  award  damages 
where  formerly  he  would  have  given  an  injunction.  But  there 
is  nothing  in  this  case  which  to  my  mind  can  justify  the  Court 
in  refusing  to  aid  the  legal  rights  established,  by  an  injunction 
preventing  the  continuance  of  the  nuisance.  On  the  contrary, 
the  effect  of  such  a  refusal  in  a  case  like  the  present  would 
necessarily  operate  to  enable  a  company  who  could  afford  it  to 
drive  a  neighbouring  proprietor  to  sell,  whether  he  would  or  no, 
by  continuing  a  nuisance,  and  simply  paying  damages  for  its 
continuance. 

But,  while  I  can  agree  with  neither  Mr.  Warmington  nor 
Mr.  Moulton  upon  the  alternative  restrictions  which  they  re- 
spectively seek  to  place  upon  the  statute,  I  see  no  trace  of  any 
such  intended  alteration  of  the  principles  upon  which  equity 
should  interfere  with  an  injunction  as  would  be  involved  in  a 
refusal  of  an  injunction  here.  And  further,  I  think  the  question 
is  here  covered  by  authority,  of  which  Martin  v.  Price  (1),  in  this 
Court,  is  the  last  example.  For  these  reasons,  I  think  the 
judgment  of  Mr.  J ustice  Kekewich  should  be  reversed  as  far  as 
the  refusal  of  an  injunction  is  concerned,  and  that  an  injunction 
should  be  granted. 

(I)  [1894]  ICh.. 276. 
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O.A.  The  point  which  I  have  reserved  for  treatment  in  respect  of 

1894  Meux's  action  depends  on  their  interest  in  the  premises.  They 

Shelfer  are  reversioners,  and  the  action  by  the  reversioners  can  only  be 

City  of  justified  if  the  reversion  is  affected.    But  how  is  it  possible  to 

London  contend  that  the  reversion  is  not  affected  if  the  walls  of  the 

Electkio  1    1        t        1  •  •  '         1  1 

Lighting  house  are  SO  shaken  by  the  nuisance  m  question  that  cracks  are 
Company,   (jgygj^pg^j      ^j^g  building,  which  experts  consider  will  increase 

Meux's  ^Hh.  the  continuance,  and  indeed  the  increase,  of  the  sources  of 
Brewery  '  ^  ' 

Company    vibration,  by  the  erection  of  larger  and  more  powerful  engines  ? 
City  of        I  think  there  is  ample  evidence  here  of  serious  and  permanent 
Electric    ^^j^^J  reversion  by  the  continuance  of  the  nuisance,  and 

Company  therefore,  the  same  judgment  ought  to  be  given  in  respect 

  of  the  reversion. 

As  the  reversioners  and  the  leaseholder  represent  the  entire 
interest,  it  will  be  proper,  in  respect  of  the  assessment  of  damages 
for  past  injuries,  to  see  that  the  Defendants  are  not  made  liable 
for  the  same  damages  twice  over.  The  result  is,  that  the  appeal 
succeeds  so  far  as  the  injunction  is  concerned,  and  that,  therefore, 
the  judgment  of  Mr.  Justice  Kehewich  should  be  reversed  in  that 
respect,  and  the  Defendants  should  pay  the  costs. 

LiNDLEY  L.J. : — 

The  nuisance  complained  of  in  these  actions  is  clearly  proved 
as  a  fact.  It  is  also  proved  that  the  nuisance  is  of  a  very  serious 
character,  and  will  continue  and  will  increase  if  the  Defendants 
are  allowed  to  enlarge  their  machinery  and  to  extend  their 
operations  as  they  propose  to  do. 

The  persons  who  complain  of  this  nuisance  are  (1.)  Shelf er, 
who  is  a  lessee  for  twenty-one  years  and  the  occupier  of  a  public- 
house  near  the  Defendants'  works,  and  (2.)  Meux's  Brewery  Com- 
j^any,  who  are  his  lessors.  Both  ask  for  an  injunction,  and  for 
damages  for  the  injury  already  done.  They  have  not  joined  in 
one  action,  as  they  might  have  done ;  but  they  have  brought 
separate  actions,  which,  however,  came  on  for  trial  together. 

The  learned  Judge  has  refused  an  injunction  in  both  actions, 
and  has  simply  directed  an  inquiry  as  to  damages.  From  this 
decision  the  Plaintiffs  in  both  actions  have  appealed,  and  they 
ask  for  an  injunction. 
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The  Defendants  have  not  appealed :  they  do  not,  they  say, 
object  to  pay  damages  or  compensation ;  but  they  strongly  object 
to  an  injunction;  and  in  opposing  an  injunction  their  counsel 
have  contended  that  the  Defendants  have  done  no  actionable 
wrong,  that  the  statute  which  applies  to  them  authorizes,  and 
indeed  requires,  them  to  supply  electricity,  and  that  the  nuisance 
complained  of  is  authorized  by  statute,  and  must  therefore  be 
submitted  to  by  those  who  unfortunately  suffer  from  it.  It  was 
contended  by  the  Plaintiffs  that  it  was  not  open  to  the  Defen- 
dants to  take  this  course  without  themselves  appealing  against 
the  judgment  for  damages ;  but  this  contention  cannot  be  sup- 
ported. The  Defendants  are  entitled  if  they  choose  to  waive 
their  own  right,  if  any,  to  appeal,  and  yet  to  resist  the  further 
relief  which  the  Plaintiffs  seek  to  obtain  against  them. 

The  Defendants'  contention  that  the  nuisance  is  authorized  by 
Act  of  Parliament  cannot  be  supported.  This  question  turns  on 
the  Electric  .Lighting  Act,  1882,  ss.  10,  17,  and  on  the  Provi- 
sional Orders  of  1890  and  1891  made  under  its  authority. 
Those  orders  prescribe  the  conditions  on  which  the  Defendants 
are  entitled  to  exercise  their  statutory  powers  ;  and  these  orders 
expressly  say  that  nothing  in  them  shall  justify  a  nuisance.  Mr. 
Moultons  argument  that  the  Defendants  can  justify  what  they 
are  doing  under  the  Act  of  Parliament,  although  not  under  the 
orders,  is  in  my  opinion  displaced  by  the  wording  of  the  Act  and 
orders,  which  must  be  read  together.  When  so  read  they  do  not 
legalize  any  nuisance.  Part  of  the  price  paid  for  the  right  to 
exercise  the  statutory  powers  is  that  those  who  exercise  them 
shall  not  create  a  nuisance. 

Another  answer  to  the  Defendants'  contention  on  this  head  is 
that  sects.  10  and  17  of  the  statute  only  relate  to  damage  done 
in  the  execution  of  the  company's  works,  and  not  to  damage 
done  afterwards  by  the  use  of  engines  the  erection  of  which  is 
completely  finished. 

I  will  add  further  that  it  is  clearly  for  the  Defendants  to  prove, 
if  they  can,  the  truth  of  their  assertion  that  it  is  impossible  for 
them  to  carry  on  their  business  without  creating  a  nuisance. 
The  evidence  as  it  stands  does  not  satisfy  me  that  this  is  really 
true.  The  Defendants  have  not  proved  that  they  cannot  supply 
Vol.  I.  1895.  Z  1 
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electricity  properly  if  they  multiply  their  stations  and  diminish 
the  power  of  their  engines  at  each  station.  It  is  not  shewn  that 
they  cannot  in  this  way  avoid  creating  a  nuisance  at  any  of  their 
stations. 

The  nuisance  not  being  legalized,  the  question  arises  whether 
the  Plaintiffs  are  not  entitled  to  an  injunction.  I  will  take  the 
tenant's  case,  Shelf er's,  first. 

Before  Lord  Cairns^  Act  the  tenant  certainly  would  have  been 
entitled  to  an  injunction  to  protect  him  during  his  tenancy. 
Nothing  can  be  more  explicit  on  this  point  than  the  judgment 
of  the  House  of  Lords  in  Im^perial  Gas  Light  and  Coke  Compantf 
V.  Broadhent  (1),  where  a  market  gardener  obtained  an  injunc- 
tion against  a  gas  company  who  injured  his  crops.  Lord 
Campbell  L.C.,  in  the  course  of  his  judgment  in  that  case,  after 
saying  that  it  was  one  in  which  the  nuisance  continued  and  had 
been  aggravated,  goes  on  (2) :  "  Then,  under  these  circum- 
stances, unless  there  is  something  peculiar  in  this  case,  it  would 
be  a  matter  of  course  to  grant  an  injunction  ....  This  is  the 
very  case  for  an  injunction,  because  it  is  a  case  in  which  an 
action  cannot  sufficiently  indemnify  the  party  who  is  injured  .... 
Then  what  is  the  great  inconvenience  that  is  to  arise  to  the 
appellants  ?  It  is  said  that  they  have  a  duty  to  perform  to  the 
public.  I  consider  that  this  is  to  be  regarded  as  a  mere  com- 
mercial adventure ;  they  have  the  liberty  to  make  these  works 
for  their  own  profit,  but  no  indictment  would  lie  against  them 
for  omitting  to  do  so;  no  action  could  be  maintained  against 
them  if  they  could  not  supply  gas."  He  adds  that  the  appellants 
must  either  find  out  some  mode  by  which  they  can  carry  on  their 
works  without  injuring  the  plaintiff,  or  must  limit  their  quantity 
of  gas,  and  that  he  does  not  believe  that  the  public  will  suffer 
from  the  injunction  being  maintained.  Lord  Kingsdoivn  also  in 
his  judgment  expresses  himself  thus  (3) :  "  The  rule  I  take  to  be 
clearly  this  :  if  a  plaintiff  applies  for  an  injunction  to  restrain  a 
violation  of  a  common  law  right,  if  either  the  existence  of  the 
right  or  the  fact  of  its  violation  be  disputed,  he  must  establish 
that  right  at  law  ;  but  when  he  has  established  his  right  at  law, 

(1)  7  H.  L.  C.  GOO.  (2)  7  H.  L.  C.  610. 

(3)  7  H.  L.  C.  612. 
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I  apprehend  that  unless  there  be  something  special  in  the  case, 
he  is  entitled  as  of  course  to  an  injunction  to  prevent  the 
recurrence  of  that  violation." 

Lord  Cranworth,  moreover,  in  his  judgment  in  this  same  case, 
says  (1)  :  "  If  it  should  turn  out  that  the  company  had  no  right 
so  to  manufacture  gas  as  to  damage  the  plaintiff's  market- garden, 
I  have  come  to  the  conclusion,  that  I  cannot  enter  into  any 
question  of  how  far  it  might  be  convenient  for  the  public  that 
the  gas  manufacture  should  go  on."  * 

This  case  is  accordingly  an  authority  to  shew  that  an  injunc- 
tion would  not  be  refused  on  the  ground  that  the  public  might 
be  inconvenienced  if  an  injunction  were  granted. 

But  then  it  is  urged  that,  although  this  was  the  law  before 
Lord  Cairns'  Act,  that  Act  has  given  the  Court  a  discretion  to 
award  damages  even  in  the  case  of  a  clear  continuing  nuisance 
of  a  serious  character. 

It  is  very  true  that  Lord  Cairns'  Act  (21  &  22  Vict.  c.  27),  s.  2, 
conferred,  upon  the  Court  of  Chancery  jurisdiction  which  it  had 
not  before  to  award  damages  in  lieu  of  an  injunction.  That 
section  enacts  that  "  in  all  cases  in  which  the  Court  of  Chancery 
has  jurisdiction  to  entertain  an  application  for  an  injunction  .... 
against  the  commission  or  continuance  of  any  wrongful  act .... 
it  shall  be  lawful  for  the  same  Court,  if  it  shall  think  fit,  to  award 
damages  to  the  party  injured,  either  in  addition  to  or  in  sub- 
stitution for  such  injunction  .  .  .  ." 

The  jurisdiction  to  give  damages  instead  of  an  injunction  is 
in  words  given  in  all  cases ;  but  the  use  of  the  word  "  damages  " 
has  led  to  a  doubt  whether  the  Act  applies  to  cases  where  no 
injury  at  all  has  yet  been  inflicted,  but  where  injury  is  threatened 
only.  Subject,  however,  to  this  doubt,  there  appears  to  be  no 
limit  to  the  jurisdiction.  But  in  exercising  the  jurisdiction  thus 
given  attention  ought  to  be  paid  to  well  settled  principles ;  and 
ever  since  Lord  Cairns'"  Act  was  passed  the  Court  of  Chancery 
has  repudiated  the  notion  that  the  Legislature  intended  to  turn 
that  Court  into  a  tribunal  for  legalizing  wrongful  acts ;  or  in 
other  words,  the  Court  has  always  protested  against  the  notion 
that  it  ought  to  allow  a  wrong  to  continue  simply  because  the 
(1)  7  D.  M.  &  G.  436,  462. 
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wrongdoer  is  able  and  willing  to  pay  for  the  injury  lie  may 
inflict.    Neither  has  the  circumstance  that  the  wrongdoer  is  in 
some  sense  a  public  benefactor  {e.g.,  a  gas  or  water  company  or  a 
sewer  authority)  ever  been  considered  a  sufficient  reason  for 
refusing  to  protect  by  injunction  an  individual  whose  rights 
are  being  persistently  infringed.    Expropriation,  even  for  a 
money  consideration,  is  only  justifiable  when  Parliament  has 
sanctioned  it.    Courts  of  Justice  are  not  like  Parliament,  which 
considers  whether  proposed  works  will  be  so  beneficial  to' the 
public  as  to  justify  exceptional  legislation,  and  the  deprivation 
of  people  of  their  rights  with  or  without  compensation.  Lordt 
Cairns^  Act  was  not  passed  in  order  to  supersede  legislation  for 
public  purposes,  but  to  enable  the  Court  of  Chancery  to  ad- 
minister justice  between  litigants  more  effectually  than  it  could 
before  the  Act.  That  this  is  the  view  which  has  always  been  taken 
of  the  Act  is  plain  from  Goldsmid  v.  Tunhridge  Wells  Improve- 
ment Commissioners  (1),  Clowes  v.  Staffordshire  Potteries  Water- 
ivorJcs  Company  (2),  KreJil  v.  Burrell  (3),  and  Martin  v:  Price  (4). 
In  Martin  v.  Price  the  principle  on  which  the  Court  ought  to  act 
was  quite  recently  enunciated  and  enforced.    The  Court  there 
said,  in  a  carefully  considered  judgment — "  the  plaintiff's  legal 
right,  and  its  infringement  already,  and  threatened  further  in- 
fringement, to  a  material  extent,  being  thus  established,  the 
plaintiff  is  entitled  to  an  injunction  according  to  the  ordinary 
principles  on  which  the  Court  is  in  the  habit  of  acting  in  these 
cases.    There  might,  of  course,  be  circumstances  depriving  the 
plaintiff  of  this  prima  facie  right ;  but  we  can  discover  none  in 
this  case."  In  that  case,  accordingly,  the  Court  of  Appeal  granted 
an  injunction,  which  had  been  refused  by  the  Court  below,  being 
of  opinion  that  the  discretion  given  to  the  Court  by  Lord  Cairns'' 
Act  had  been  wrongly  exercised.    So  here,  guided  by  the  same 
principles,  I  come  to  the  same  conclusion. 

Without  denying  the  jurisdiction  to  award  damages  instead  of 
an  injunction,  even  in  cases  of  continuing  actionable  nuisances, 
such  jurisdiction  ought  not  to  be  exercised  in  such  cases  except 
under  very  exceptional  circumstances.    I  will  not  attempt  to 


(1)  Law  Eep.  1  Ch.  349. 

(2)  Ibid.  8  Ch.  125. 


(3)  7  Ch.  D.  551 ;  11  Ch.  D.  146. 

(4)  [1894]  1  Ch.  276,  285. 
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-specify  them,  or  to  lay  down  rules  for  the  exercise  of  judicial 
discretion.  It  is  sufficient  to  refer,  by  way  of  example,  to  trivial 
and  occasional  nuisances:  cases  in  which  a  plaintiff  has  shewn 
that  he  only  wants  money  ;  vexatious  and  oppressive  cases  ;  and 
cases  where  the  plaintiff  has  so  conducted  himself  as  to  render  it 
unjust  to  give  him  more  than  pecuniary  relief.  In  all  such  cases 
as  these,  and  in  all  others  where  an  action  for  damages  is  really 
an  adequate  remedy — as  where  the  acts  complained  of  are  already 
finished — an  injunction  can  be  properly  refused.  There  are  no 
circumstances  here  which,  according  to  recognised  principles, 
justify  the  refusal  of  an  injunction ;  and  in  my  opinion,  there- 
fore, an  injunction  ought  to  have  been  granted  in  the  action 
brought  by  the  tenant. 

I  pass  now  to  the  action  brought  by  Meuxs  Breivery  Company, 
the  landlords.  They  sue  in  respect  of  actual  and  prospective 
injury  to  their  reversion.  Actual  injury  is  proved,  for  their 
house  is  structurally  injured  by  the  Defendants'  operations,  and 
further  prospective  injury  from  continued  and  increased  vibra- 
tion is  also  proved.  This  is  not  the  case  of  a  temporary  nuisance, 
which  is  likely  to  cease  before  the  existing  tenancy  expires,  and 
which  nuisance,  therefore,  although  it  may  affect  the  present 
value  of  the  reversion,  will  not  affect  its  value  when  it  falls  into 
.possession.  The  nuisance  is  of  a  totally  different  character ;  and 
for  such  a  permanent  nuisance  as  this,  and  consequent  perma- 
nent injury  to  the  reversion,  I  have  no  doubt  an  action  by  the 
reversioner  for  damages  would  lie.  The  cases  on  this  subject, 
from  Baxter  v.  Taylor  (1)  downwards,  will  be  found  collected 
in  Mr.  Justice  North's  judgment  in  May/air  Frojperty  Company 
V.  Johnston  (2),  and  I  do  not  therefore  refer  to  them  here. 

It  is  true  that  in  Jones  v.  Chappell  (3)  an  injunction  sought  by 
a  reversioner  to  restrain  noise  and  vibration  was  refused ;  but  it 
was  refused  because  they  might  cease  before  the  reversion  came 
into  possession.  But  in  this  case  it  is  idle  to  suppose  that  the 
vibration,  which  is  the  real  cause  of  the  continuing  injury,  will 
cease.  It  must  be  borne  in  mind  that  the  Defendants  are  a  cor- 
poration created  for  the  express  purpose  of  supplying  electricity 

(1)  4  B.  &  Ad.  72.  (2)  [1894]  1  Ch.  516. 

(3)  Law  Rep.  20  Eq.  539. 
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for  a  time  to  which  no  limit  can  be  assigned ;  and  they  have 
gone  to  great  expense  in  making  foundations  and  erecting 
permanent  works  on  a  large  scale,  Jones  v.  Cha]opell  (1)  may  be 
compared  with  Clowes  v.  Staffordshire  Potteries  Waterworks  Com- 
pany (2).  There  a  reversioner  applied  for  an  injunction  to 
restrain  the  defendants  from  fouling  a  stream.  The  Yice- 
Chancellor  Maliir^  refused  the  injunction,  on  the  ground  that 
the  reversion  was  not  materially  or  permanently  injured,  and 
that  if  it  was,  the  plaintiff's  remedy  was  for  compensation  under 
the  defendants'  special  Acts.  But  on  appeal  this  decision  was 
reversed,  and  an  injunction  was  granted.  Lord  Justice  James 
saying  that  the  injunction  was  really  a  matter  of  course.  This 
case  arose  after  Lord  Cairns'  J.c^^had  come  into  operation.  The 
common  law  decisions  shew  that  an  action  by  a  reversioner  for 
an  injury  to  his  reversion  will  lie  if  he  can  prove  actual  damage 
to  his  reversion,  or,  as  some  express  it,  an  injury  of  such  per- 
manent nature  as  to  be  necessarily  injurious  to  his  reversion. 
Where  this  is  proved,  as  it  is  here,  a  reversioner  is  in  my  opinion 
entitled  to  an  injunction  upon  the  principles  which  I  have 
already  explained.  In  Meux's  action  also,  therefore,  I  think  an 
injunction  ought  to  have  been  granted. 

There  ought  to  be  one  order  on  both  appeals,  varying  the 
judgments  appealed  from  by  granting  an  injunction  to  restrain 
the  Defendants  from  carrying  on  their  works  so  as  to  occasion  a 
nuisance  to  the  Plaintiffs  in  either  action.  The  form  ought  to 
be  that  adopted  when  landlord  and  tenant  join  in  one  action  to 
have  their  respective  interests  protected.  The  Defendants  must 
pay  the  costs  of  the  action  brought  by  Meuxs  Brewery  Com]^any, 
and  also  the  costs  of  these  appeals. 

The  damages  in  Meux's  Brewery  Company's  action  ought  to  be 
referred  to  the  same  referee  to  whom  the  damages  in  Shelfer's 
action  have  been  referred.  This  will  protect  the  Defendants  from 
the  risk  of  having  to  pay  more  than  they  ought  in  the  aggregate. 

A.  L.  Smith  L.J. : — 

I  will  first  give  judgment  in  the  case  of  Shelfer  v.  City  of 
London  Electric  Lighting  Company. 

(1)  Law  Kep.  20  Eq.  539.  (2)  Law  Eep.  8  Ch.  125. 
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I  cannot  agree  to  the  proposition  put  forward  by  Mr.  TFar-      C.  A. 
mington  for  the  Appellants,  that  under  Lord  Gainis  Act  of  18-38  189i 
(21  &  22  Vict.  c.  27)  jurisdiction  is  only  given  to  the  Court  of  Shelfer 
Chancery  to  award  damages  in  lieu  of  an  injunction  in  those     ^^^^  of 
cases  in  which  application  is  made  for  a  mandatory  injunction,  London- 
and  that  there  is  no  jurisdiction  to  do  so  if  the  object  of  the  Lighting 

injunction  is  to  prevent  a  continuing  nuisance.    It  may  w  ell  be,   I 

as  stated  by  him,  that  only  fourteen  cases  are  to  be  found  in  the  ^^^^^ky 
books  since  the  year  1858  in  which  damages  in  lieu  of  an  in-  Company 
junction  have  been  awarded  by  the  Court  of  Chancery,  and  that  City  of 
all  these  are  cases  in  which  mandatory  injunctions  were  sought ;  electeio 
but  this  constitutes  no  canon  of  construction  whereby  to  inter-  q^^^y 
pret  sect.  2  of  the  Act  of  1858. 

That  section  is  in  the  widest  possible  terms,  and  I  can  find  no 
limitation  as  to  its  applying  only  where  the  injunction  sought  is 
mandatory  as  distinguished  from  an  injunction  to  prevent  a 
continuing  nuisance ;  and  as  regards  jurisdiction,  construing  the 
section  according  to  its  plain  English,  I  cannot  doubt  that  the 
Court  of  Chancery  has  the  power  in  the  one  case  as  in  the  other 
to  award  damages  in  substitution  for  an  injunction. 

The  only  binding  authority  which  has  placed  a  restricted  con- 
struction upon  the  section  is  Dreyfus  v.  Peruvian  Guano  Com- 
pany (1),  in  which  it  was  held  in  this  Court  that  for  an  injury, 
not  yet  committed  but  only  threatened,  the  Court  of  Chancery 
has  no  power  to  award  damages. 

The  present  case  is  not  for  a  threatened  injury,  but  for  a 
continuing  nuisance  existing  at  the  date  of  the  writ  whereby 
damages  have  been,  and  still  are  being,  sustained. 

That  jurisdiction  to  award  damages  exists  in  the  present  case 
I  cannot  doubt ;  but  whether  it  should  be  exercised  in  such  a 
case  is  quite  another  question,  and  I  will  deal  with  that  here- 
after. It  was  argued  on  behalf  of  the  Defendants  that  even  if 
they  were  committing  the  nuisance  to  the  Plaintiff  and  his 
family,  as  found  by  Mr.  Justice  KeJcewich,  no  injunction  could 
be  granted  against  them,  for  that  the  combined  effect  of  sects.  10 
and  17  of  the  Electric  Lighting  Act,  1882  (45  &  46  Yict.  c.  56) 
was  to  authorize  their  doing  what  they  were  upon  making  full 

(1)  43  Ch.  D.  316. 
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0.  A.  compensation  to  tlie  Plaintiff  for  all  damage  sustained  by  bim 

1894  thereby. 

Shelfer  III  my  judgment,  this  is  not  the  true  reading  of  these  sections. 

City  of  ^^ct.  10,  read  in  conjunction  with  the  interpretation  section  (32), 

London  ig  confined  to  construction  of  the  works  required  to  supply 

Electrio  j.  a 

Lighting  electricity,  and  does  not  apply  to  their  subsequent  user;  and 

Company.  ^^^^^         confined  to  payment  of  damages  caused  by  the  execu- 

Beewery  ^^^^       ^^^^  works,  and  does  not  apply  to  damages  caused  by 

Company,  their  user.    And,  further,  whatever  be  the  true  construction  of 

V. 


A.  L.  Smith  L.J, 


City  of     these  sections,  the  Defendants  were  only  authorized  by  the  Act 

Electric        1882  to  set  up  works  and  supply  electricity  subject  to  and  in 

Lighting  accordance  with  the  provisions  and  restrictions  of  the  order  or 
Company.  ^ 

special  Act  authorizing  or  affecting  their  undertaking  ;  and  by 
the  Provisional  Order,  confirmed  by  Act  of  Parliament,  under 
which  the  Defendants  were  authorized  to  erect  works  and  supply 
electricity,  it  is  expressly  provided  that  nothing  therein  con- 
tained shall  exonerate  the  Defendants  from  any  indictment, 
action,  or  other  proceedings  for  nuisance  in  the  event  of  any 
nuisance  being  caused  by  them. 

This  point  of  the  Defendants  appears  to  me  to  be  wholly 
untenable,  and  I  agree  in  the  conclusion  Mr.  Justice  Kekewich 
arrived  at  thereon  ;  and  if  authorities  were  wanted  (though  I 
think  they  are  not)  I  refer  to  the  cases  cited  at  the  Bar  of 
Attorney-General  v.  Gaslight  and  Cohe  Company  (1)  amd  Attorney - 
General  v.  Leeds  Corporation  (2). 

I  now  come  to  the  question  whether,  in  a  case  like  the  present, 
to  award  damages  in  substitution  for  an  injunction  is,  or  is  not, 
an  altogether  erroneous  exercise  of  the  jurisdiction  given  by 
the  section.  Mr.  Justice  KeTcewich  has  found,  and  these  findings 
are  unappealed  against,  that  the  Defendants  were,  at  the  date  of 
action  brought,  creating  a  continuing  nuisance  by  means  of 
vibration,  noise,  and  steam  which  were  produced  by  the  working 
of  their  plant  and  machinery,  whereby  not  only  annoyance,  in- 
convenience, and  personal  discomfort  were  occasioned  to  the 
Plaintiff,  his  wife  and  daughter  in  the  occupancy  of  their  house, 
but  the  two  latter  had  been,  by  the  nuisance,  made  actually  ill. 
There  was  also  evidence  that  the  Defendants,  by  the  erection  of 
(1)  7  Ch.  D.  217.  (2)  Law  Eep.  5  Ch.  583. 
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their  works,  had  let  down  the  buildings  of  the  Plaintiffs,  which  C.  A. 
consequently  cracked,  and  that  the  continuous  vibration  which  1894 

subsequently  arose  from  the  user  of  their  plant  and  machinery  shelfek 

was  constantly  increasing  and  aggravating  these  cracks.  q^^y  of 

It  was  proved  that  the  Defendants  were  producing  elec-  London 

,  ,  ,  X  o  Electeic 

tricity  by  means  of  engines  of  from  4000  to  5000  horse-power,  Lighting 
and  that  unless  stopped  by  injunction  they  were  about  to 
increase  their  engine  power  to  not  less  than  at  least  20,000  horse-  bb^wery 
power.  Company 

It  appears  to  me,  to  use  the  words  in  the  judgment  of  the  Court  City  of 
in  Martin  v.  Price  (1),  to  which  I  was  a  party,  that  "  the  plain-  kiSSrTc 
tiff's  legal  right,  and  its  infringement  already,  and  threatened  J^Q^p^^J^ 
further  infriugement,  to  a  material  extent,"  has  been  established, 
and  that  "  the  plaintiff  is  entitled  to  an  injunction  according  to 
the  ordinary  principles  upon  which  the  Court  is  in  the  habit  of 
acting  in  these  cases." 

Then  what  is  there  in  this  case  to  take  it  out  of  the  ordinary 
rule? 

There  is  no  suggestion  of  any  conduct  on  the  Plaintiff's  part 
depriving  him  of  his  prima  facie  right  to  an  injunction. 

Then  why  is  it  that  Mr.  Justice  Eehewich  awarded  damages  in 
the  place  of  an  injunction  ? 

The  learned  Judge  appears  to  have  thought  that,  because  the 
Defendants  at  the  trial  had  consented  to  abate  the  nuisance 
caused  by  steam,  though  not  that  caused  by  vibration  and  noise, 
damages  were  the  proper  remedy  and  adequate  to  compensate 
the  Plaintiff.  But  I  would  point  out  that  the  learned  Judge 
himself  stated  in  his  judgment  that  he  was  unable  to  allot  to  the 
different  matters  complained  of  the  part  each  took  in  creating 
the  undoubted  nuisance  proved  to  exist,  and  the  reasons  he  gives 
for  awarding  damages  are  as  follows :  "  Having  regard  to  the 
occupation  not  having  been  as  a  matter  of  money  interfered 
with,  having  regard  also  to  this,  that  the  inconvenience  is  felt 
very  much  more  at  one  part  of  the  house  than  the  other,  almost 
exclusively  as  regards  a  great  part  of  the  complaint  in  the  upper 
floors,  and  having  regard  at  any  rate  to  the  possibility  of  some 
inconvenience  and  probably  some  loss  of  accommodation,  of 
(1)  [1894]  1  Ch.  276,  285. 
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0.  A.  making  sleeping  arrangements  elsewhere,  which  I  suppose  is 

1894  possible,  having  regard  also  to  the  large  inconvenience  to  say  no 

Shelpek  more  of  stopping  a  business  such  as  carried  on  by  the  Defen- 

CiTY  OF  dants,  I  think  this  is  a  case  in  which  damages  are  a  very  fair 

LoNuoN  compensation." 

Electric  ^ , 

Lighting  It  is  here  that  I  cannot  agree  with  the  learned  Judge.  Be- 

  ■  cause  the  Plaintiff  does  not  suffer  a  money  loss,  and  is  only 

Brewery  ^^i'^®^                 upper  floors,  and  has  only  to  make  arrange- 

OoMPANY  ments  for  sleeping  elsewhere,  he,  according  to  the  Judge,  is  not 

City  of  entitled  to  stop  the  continuance  of  the  nuisance,  but  damages 

Elmjtric  ^  "^^^y  ^^i^  compensation. 

Comply  Many  Judges  have  stated,  and  I  emphatically  agree  with  them, 
  that  a  person  by  committing  a  wrongful  act  (whether  it  be  a 

A.  L.  Smith  L.J.  ^  *^  _  " 

  public  company  for  public  purposes  or  a  private  individual)  is 

not  thereby  entitled  to  ask  the  Court  to  sanction  his  doing  so 
by  purchasing  his  neighbour's  rights,  by  assessing  damages  in 
that  behalf,  leaving  his  neighbour  with  the  nuisance,  or  his  lights 
dimmed,  as  the  case  may  be. 

In  such  cases  the  well-known  rule  is  not  to  accede  to  the 
application,  but  to  grant  the  injunction  sought,  for  the  plaintiff's 
legal  right  has  been  invaded,  and  he  is  prima  facie  entitled  to 
an  injunction. 

There  are,  however,  cases  in  which  this  rule  may  be  relaxed, 
and  in  which  damages  may  be  awarded  in  substitution  for  an 
injunction  as  authorized  by  this  section. 

In  any  instance  in  which  a  case  for  an  injunction  has  been 
made  out,  if  the  plaintiff  by  his  acts  or  laches  has  disentitled 
himself  to  an  injunction  the  Court  may  award  damages  in  its- 
place.  So  again,  whether  the  case  be  for  a  mandatory  injunction 
or  to  restrain  a  continuing  nuisance,  the  appropriate  remedy 
may  be  damages  in  lieu  of  an  injunction,  assuming  a  case  for 
an  injunction  to  be  made  out. 

^  In  my  opinion,  it  may  be  stated  as  a  good  working  rule 
that — 

(1.)  If  the  injury  to  the  plaintiff's  legal  rights  is  small, 
(2.)  And  is  one  which  is  capable  of  being  estimated  in  money, 
(3.)  And  is  one  which  can  be  adequately  compensated  by  a 
small  money  payment. 
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(4.)  And  the  case  is  one  in  which  it  would  be  oppressive  to      C.  A. 
the  defendant  to  grant  an  injunction  : —  1894 
then  damages  in  substitution  for  an  injunction  may  be  Shelfer 

given.  ^  City  of 

There  may  also  be  cases  in  which,  though  the  four  above-  London 

*'      ^  ^  .  Electric 

mentioned  requirements  exist,  the  defendant  by  his  conduct,  Lighting 

as,  for  instance,  hurrying  up  his  buildings  so-  as  if  possible   

to  avoid  an  injunction,  or  otherwise  acting  with  a  reckless  g^^^'^j^Y 

disregard  to  the  plaintiff's  rights,  has  disentitled  himself  from  Company 

asking  that  damages  may  be  assessed  in  substitution  for  an     City  of 

London 

injunction.  Electric 

It  is  impossible  to  lay  down  any  rule  as  to  what,  under  the  q™™^ 
differing:  circumstances  of  each  case,  constitutes  either  a  small   

°  .  '  .  A.  L.  Smith  L.  J. 

injury,  or  one  that  can  be  estimated  in  money,  or  what  is  a  small   

money  payment,  or  an  adequate  compensation,  or  what  would  be 
oppressive  to  the  defendant.  This  must  be  left  to  the  good 
sense  of  the  tribunal  which  deals  with  each  case  as  it  comes  up 
for  adjudication.  For  instance,  an  injury  to  the  plaintiff's  legal 
right  to  light  to  a  window  in  a  cottage  represented  by  £15 
might  well  be  held  to  be  not  small  but  considerable  ;  whereas  a 
similar  injury  to  a  warehouse  or  other  large  building  represented 
by  ten  times  that  amount  might  be  held  to  be  inconsiderable. 
Each  case  must  be  decided  upon  its  own  facts ;  but  to  escape  the 
rule  it  must  be  brought  within  the  exception.  In  the  present 
case  it  appears  to  me  that  the  injury  to  the  Plaintiff  is  certainly 
not  small,  nor  is  it  in  my  judgment  capable  of  being  estimated 
in  money,  or  of  being  adequately  compensated  by  a  small 
money  payment. 

For  nineteen  years  the  Plaintiff  is  saddled  with  his  lease,  and 
for  that  period,  upon  the  hypothesis  of  the  nuisance  continuing, 
he  is  to  suffer  whatever  annoyance,  inconvenience,  and  personal 
discomfort  other  than  by  steam  may  be  created  by  the  user 
of  the  works  of  the  Defendants,  and  the  cracks  in  the  walls  of 
the  house  already  made  by  the  Defendants'  works  are  to  be 
increased,  and  it  may  be  that  his  wife  and  daughter  throughout 
that  period  are  to  continue  to  be  made  ill  as  heretofore.  Can 
any  one  truly  say  that  that  is  a  small  injury  to  the  Plaintiff's 
legal  rights  ? 
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A.  L.  Smith  L.J. 


0.  A.         Moreover,  how  are  these  injuries  to  be  put  into  money,  and 

1894       upon  what  principle  are  these  damages  to  be  assessed  so  as  to 

Shblfer    represent  the  continuing  injury  to  the  Plaintiff  ?    To  guess  at 

^  "y-  them  is  not  assessing  them  at  all. 

City  of  ° 

London  In  order  to  constitute  a  real  assessment  it  appears  to  me  that 

Lighting  the  principle  of  purchasing  the  Plaintiff's  interest  in  his  lease 

Company.  ^j^^  unexpired  term  will  have  to  be  adopted  as  the  basis  upon 

Meux's  which  the  assessment  is  to  be  made,  and,  as  I  have  before  stated, 

Brewery  .  •       i  i  i 

Company  this  is  never  sanctioned  by  the  Court  at  the  instance  of  a  tort- 

CiTY  OP  feasor.  The  assessment  upon  the  facts  proved  will  manifestly 
Electric         result  in  a  small  money  payment. 

Lighting  In  my  ludgment,  for  the  reasons  above,  this  is  clearly  not  a 
Company.  .       i-ii  tiii  i         ii-ki-  ./v.. 

case  m  which  damages  should  be  granted  to  the  Plaintiff  in 

substitution  for  the^  injunction  which  he  asks  for,  which  is 

an  injunction  to  restrain  the  continuance  of  the  existing 

nuisance. 

If  the  remedies  the  Defendants  are  about  to  apply  to  the  steam 
will  abate  the  nuisance,  well  and  good,  and  the  injunction  will 
not  injure  them  ;  but  if,  on  the  other  hand,  a  nuisance  still  con- 
tinues, in  my  judgment  this  case  is  by  no  means  brought  within 
the  exception  to  the  ordinary  rule,  which  I  have  endeavoured  to 
express,  and  Mr.  Justice  KeJcewich's  judgment,  wherein  he  awarded 
damages  in  substitution  for  an  injunction,  must  be  reversed,  and 
an  injunction  as  prayed  for  granted. 

As  regards  the  case  of  the  reversioners,  Meux^s  Brewery  Com- 
pany, that  appears  to  me  to  give  rise  to  a  discussion  of  somewhat 
an  academic  description,  so  far  as  the  Defendants  are  concerned, 
assuming  that  an  injunction  is  granted  against  them,  as  it  is  in 
the  case  of  the  tenant  Shelf er.  It  may,  however,  be  of  moment 
to  the  Plaintiff  reversioners,  for  the  reasons  pointed  out  by  Mr. 
Warmington,  and  more  especially  as  the  works  of  the  Defendants, 
as  regards  engine  power,  are  about  to  be  enormously  increased, 
which  obviously  will  increase  the  present  continuing  injury  to 
the  fabric  of  the  house.  There  is  evidence  that  the  Defendants 
are  committing  and  are  proposing  to  continue  to  commit  acts 
which  are  injurious  to  the  fabric  of  the  Plaintiffs'  house  of  a 
permanent  character,  and  from  which  a  jury  would  be  well 
warranted  in  finding  an  injury  to  the  reversioners. 
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I  agree  with  what  Lord  Halshury  and  Lord  Justice  Lindley 
have  said  upon  these  matters,  and  that  an  injunction  should  go 
in  this  case  as  in  the  case  of  the  tenant. 

For  the  reasons  above  given,  these  appeals  must  be  allowed. 


Note. — The  case  was  mentioned  again  as  to  tlie  form  of  the  order,  and 
separate  orders,  namely,  one  in  each  appeal,  were  eventually  directed  to  be 
drawn  up. 

Solicitors :  Parry  &  Gibson ;  Hunters  &  Haynes ;  Aslmrst, 
Morris,  Crisp  &  Co. 

W.  W.  K. 


C.  A. 

1894 

Shelfer 

V. 

City  of 
London 
Electric 
Lighting 
Company. 

Meux's 
Brewery 
Company 

V. 

City  of 
London 
Electric 
Lighting 
Company 


In  re  O'SHEA'S  SETTLEMENT. 
COUEAGE  V,  O'SHEA. 

[1893    0.  82.] 

Bankruptcy — Protected  Transaction — "  Contract^  Dealing,  or  Transaction  " — 
Charging  Order  on  Stock  or  Shares — Judgments  Act,  1838  (1  cfc  2  Vict, 
c.  110),  s.  U— Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  id- 
Act  of  Bankruptcy — Notice — Dismissed  Bankruptcy  Petition. 

Held,  that  a  charging  order,  under  sect.  14  of  the  Judgments  Act,  1838, 
upon  stock  or  shares  or  money  in  Court  belonging  to  a  judgment  debtor, 
is  not  a  "  transaction  "  protected  by  sect.  49  of  the  Bankruptcy  Act,  1883. 

Such  an  order  has  not  for  all  purposes  the  same  effect  as  if  it  had  been 
voluntarily  given  by  the  judgment  debtor. 

Per  Lindley  L.J.  :  Semble,  notice  that  a  bankruptcy  petition  has  been 
dismissed  is  not  constructive  notice  that  an  act  of  bankruptcy  has  been 
committed  by  the  debtor. 

Appeal  by  the  Official  Keceiver,  as  trustee  in  the  bankruptcy 
of  the  Defendant  W.  H.  O'Sliea,  against  the  refusal  by  Mr. 
Justice  North  of  an  application  to  vary  the  Chief  Clerk's  certi- 
ficate in  this  action. 

The  action  related  to  the  trusts  of  an  indenture  of  settlement 
dated  the  11th  of  January,  1867. 

A  sum  of  £49,202  13s.  ^d.  New  Consols  was  standing  in  the 
names  of  the  trustees  of  the  settlement,  two  of  whom  were 
Plaintiffs  in  the  action. 

On  the  6th  of  June,  1893,  Samuel  Eannington,  who  had  on  the 


C.  A. 

1894 
Bee.  18,  19. 
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C.A.      llth  of  November,  1892,  recovered  judgment  in  the  Queen's 
1894       Bench  Division  against  O'Shea  for  £67 6  3s.  and  costs,  obtained 
Jure      from  Mr.  Justice  North  in  Chambers  an  order  nisi,  charging  the 
?™ment.  interest  of  O'Shea  in  the  £49,202  13s.  id,  New  Consols  with  the 
CoTjEAGE    payment  of  the  judgment  debt  and  costs,  and  interest  at  4  per 
O'Shea.     cent,  per  annum  on  the  judgment  debt  from  the  llth  of 
'       November,  1892,  until  payment. 

This  order  was  served  on  O'Shea,  and  it  was  on  the  17th  of 
July,  1893,  after  hearing  him,  made  absolute. 

The  New  Consols  were  afterwards  transferred  into  Court  in 
the  action. 

On  the  3rd  of  August,  1893,  the  Chief  Clerk  made  his  certi- 
ficate, by  which  (inter  alia)  he  found  that  there  were  certain 
specified  incumbrances  affecting  the  share  of  O'Shea  in  the  trust 
funds,  one  of  the  incumbrances  specified  being  the  above-men- 
tioned charging  order. 

By  an  order  dated  the  4th  of  August,  1893,  it  was  directed 
that  a  sufficient  sum  of  New  Consols  should  be  sold  to  raise 
£6000,  and  that,  after  payment  of  costs,  the  residue  of  the 
£6000  should  be  carried  over  to  "  the  account  of  W.  E.  O'Shea 
and  his  mortgagees." 

On  the  13th  of  December,  1893,  a  receiving  order  in  bank- 
ruptcy was  made  against  O'Shea  upon  a  creditor's  petition 
presented  on  the  30th  of  May,  1893,  and  founded  on  an  act  of 
bankruptcy  committed  on  the  26th  of  May,  1893,  and  on  the 
18th  of  June,  1894,  he  was  adjudicated  a  bankrupt. 

The  Official  Eeceiver  was  appointed  trustee  in  the  bankruptcy. 

The  Official  Eeceiver  applied  by  summons  in  the  action,  asking 
that  the  Chief  Clerk's  certificate  might  be  varied  by  discharging 
the  finding  that  the  charging  order  was  a  valid  incumbrance 
upon  the  fund  standing  to  the  credit  of  O'Shea, 

Mr.  Justice  North  dismissed  the  summons,  upon  the  ground 
that  it  was  not  proved  that,  when  Hannington  obtained  the 
charging  order,  he  had  notice  of  an  act  of  bankruptcy  alleged 
to  have  been  committed  by  O'Shea,  to  which  the  title  of  the 
trustee  would  relate  back.  Nor  was  Mr.  Justice  North  satisfied 
that  the  alleged  act  of  bankruptcy  had  been  committed. 

The  decision  of  the  Court  of  Appeal  was  based  upon  an  entirely 
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different  ground  (which  was  not  argued  before  Mr.  Justice  North), 
and  it  is  unnecessary  to  refer  to  the  evidence  as  to  notice. 

Muir  Mackenzie,  and  J".  W.  Greig,  for  the  Official  Receiver : — 

A  charging  order  is  merely  a  security,  and  is  not  protected 
by  either  sect.  45  or  sect.  49  of  the  Banhrujptcy  Act,  1883  (1). 
By  sect.  45  executions  and  attachments  are  protected ;  but  a 
charging  order  is  neither  an  execution  nor  an  attachment :  In  re 
HutcMnson  (2).  It  is  said  that  a  charging  order  is  a  "  dealing 
or  transaction  "  with  the  bankrupt.  But  it  has  been  decided 
that  those  words  do  not  apply  to  a  process  in  invitum,  such  as  a 
garnishee  order :  Ex  parte  Fillers  (3) ;  Ex  parte  Evans  (4).  But 
if  it  should  be  held  that  a  charging  order  is  within  either  of 
those  sections,  protection  is  only  given  provided  that  the  creditor 
had  no  notice  of  any  available  act  of  bankruptcy.  The  onus  of 
shewing  that  he  had  no  notice  is  thrown  on  the  creditor ;  and 
the  creditor  in  the  present  case  has  not  done  this.  On  the  con- 
trary, it  is  in  evidence  that  he  knew  that  there  had  been  several 
petitions  in  bankruptcy,  although  they  had  been  dismissed  by 
arrangement.  This  was  sufficient  to  give  him  notice  of  the 
acts  of  bankruptcy  on  which  they  were  founded:  Ex  parte 


Se 


C.A.. 
1894 

In  re 
O'Shea's 
ttlement. 

COUBArxE 
V. 

O'Shea. 


(1)  Sect.  45  :  "  (1.)  Where  a  cre- 
ditor has  issued  execution  against  the 
goods  or  lands  of  a  debtor,  or  has  at- 
tached any  debt  due  to  him,  he  shall 
not  be  entitled  to  retain  the  benefit  of 
the  execution  or  attachment  against 
the  trustee  in  bankruptcy  of  the 
debtor,  unless  he  has  completed  the 
execution  or  attachment  before  the 
date  of  the  receiving  order,  and  before 
notice  of  the  presentation  of  any  bank- 
ruptcy petition  by  or  against  the 
debtor,  or  of  the  commission  of  any 
available  act  of  bankruptcy  by  the 
debtor. 

(2.)  For  the  purposes  of  this  Act, 
an  execution  against  goods  is  com- 
pleted by  seizure  and  sale ;  an  attach- 
ment of  a  debt  is  completed  by  receipt 
of  the  debt.  .  .  ." 

Sect.  49:   "Subject  to  the  fore- 


going provisions  of  this  Act  with  re- 
spect to  the  effect  of  bankruptcy  on 
an  execution  or  attachment,  and  with 
respect  to  the  avoidance  of  certain 
settlements  and  preferences,  nothing 
in  this  Act  shall  invalidate,  in  the 
case  of  a  bankruptcy  (inter  alia) — 

"(d)  Any  contract,  dealing,  or  trans- 
action by  or  with  the  bankrupt  for 
valuable  consideration,"  provided  that 
certain  conditions  are  complied  with, 
one  of  which  is  that  the  person  with 
whom  the  contract,  dealing,  or  trans- 
action was  made  or  entered  into  had 
not  at  the  time  of  the  contract,  deal- 
ing, or  transaction  notice  of  any  avail- 
able act  of  bankruptcy  committed  by 
the  bankrupt  before  that  time. 

(2)  16  Q.  B.  D.  515. 

(3)  17  Ch.  D.  653. 

(4)  13  Ch.  D.  252. 
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0.  A.  Scliulte  (1) ;  Ex  ^arte  Bevell  (2) ;  In  re  Sedgwick  (3)  ;  Lucas  v. 
1894      Dicker  (4). 

In  re 

O'Shba's  HalL  Q.C.,  and  Carrington,  for  Hanninqton : — 

Settlement.  >         j  i;     y  ^ 

Courage       We  did  not  contend  before  Mr.  Justice  'North  that  the  charging 

O'Shea.     order  was  protected  by  sect.  45 ;  we  said  that  it  was  protected 

by  sect.  49.    It  was  not  contended  for  the  trustee  that  the  order 

was  not  a  "transaction"  within  sect.  49;  but  it  was  said  that 

it  was  not  protected,  because  Hannington  had  notice  of  an  act  of 

bankruptcy.    Mr.  Justice  North  only  decided  that,  even  if  the 

alleged  act  of  bankruptcy  had  been  committed,  of  which  he  was 

not  satisfied,  it  was  not  proved  that  Hannington  had  notice  of  it. 

A  bankruptcy  petition  may  be  presented  in  many  of  the 
County  Courts,  as  well  as  in  the  London  Bankruptcy  Court,  and 
it  would  be  impossible  to  carry  on  business  if  a  creditor  was 
bound  to  search  the  files  of  every  Court  which  has  bankruptcy 
jurisdiction.  Hannington,  in  fact,  had  notice  only  of  bankruptcy 
petitions  which  had  been  dismissed. 

A  charging  order  is  a  "  transaction  "  within  sect.  49.  It  is  a 
necessary  legal  result  of  the  judgment.  The  judgment  was 
valuable  consideration  for  it.  Sect.  14  of  the  Judgments  Act, 
1838,  says  that  the  creditor  who  has  obtained  the  charging 
order  is  to  be  entitled  to  all  such  remedies  as  he  would  have  been 
entitled  to  if  the  charge  had  been  made  in  his  favour  by  the 
judgment  debtor.  In  other  words,  the  order  is  equivalent  to  a 
charge  by  agreement.  This  distinguishes  Ex  parte  Fillers  (5) 
from  the  present  case. 

By  reintroducing  the  word  "  transaction,"  which  was  used  in 
sect.  133  of  the  Bankruptcy  Act  of  1849,  but  was  omitted  from 
sect.  94  of  the  Bankruptcy  Act,  1869,  the  Legislature  must  have 
intended  to  protect  something  which  was  not  protected  by  the 
Act  of  1869.  In  Krehl  v.  Great  Central  Gas  Consumers'  Com- 
pany (6),  it  was  held  that  a  seizure  of  goods  of  a  bankrupt,  by 
virtue  of  an  authority  given  by  him  for  valuable  consideration, 
was  a  "  transaction  "  with  him  protected  by  sect.  133. 


(1)  Law  Eep.  9  Ch.  409. 

(2)  13  Q.  B.  D.  727. 

(3)  9  Morrell,  217. 


(4)  6  Q.  B.  D.  84. 

(5)  17  Ch.  D.  653. 

(6)  Law  Eep,  5  Ex.  289. 
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[Lord  Halsbury  referred  to  Graham  v.  Furher  (1).]  C.  A. 

Tke  whole  of  the  circumstances  must  be  looked  at,  and  the 

charging  order  must  be  treated  as  a  security  given  by  the  bank-  ^in  re  ^ 

rupt  in  consideration  of  the  judgment.    In  In  re  Leavesley  (2)  Settlement. 

this  Court  held  that  a  charging  order  obtained  against  a  lunatic  Courage 

was  valid,  and  this  shews  that  the  validity  of  the  charge  does  O'Shea. 
not  depend  on  the  actual  competency  of  the  debtor  to  give  a 
charge.    In  every  case  it  is  to  be  treated  as  if  he  had  power  to 
give  and  had  given  a  charge. 

[LiNDLEY  L.J. : — It  appears  to  me  that  a  charging  order  is  in 
the  nature  of  an  execution  :  Halt/  v.  Barry  (3). 

Lord  Halsbury  : — In  In  re  Wright  (4)  Hellish  L.J.  (5)  said 
that  the  omission  of  the  word  "  transactions  "  from  sect.  94  of  the 
Banhruptey  Act,  1869,  had  made  no  difference  in  the  meaning.] 

In  In  re  Sedgwick  (6)  Mr.  Justice  Vaughan  Williams  carried 
the  principle  of  Lucas  v.  Dicker  (7)  too  far. 

A.  a' Beckett  Terrell,  for  the  trustees  of  the  settlement. 

Muir  Mackenzie,  in  reply : — 

Ex  parte  Fillers  is  an  authority  that  a  proceeding  in  invitum 
is  not  a  "  dealing  or  transaction." 

Sect.  14  of  the  Judgments  Act,  1838,  means  only  that  the 
creditor  is  to  have  the  same  right  of  enforcing  his  charge,  by 
sale  or  otherwise,  as  if  it  had  been  given  to  him  by  the  judg- 
ment debtor  voluntarily ;  it  does  not  put  the  creditor  for  all 
purposes  in  the  same  position  as  if  he  had  obtained  the  charge 
by  agreement. 

Lord  Halsbury  : — 

I  think  we  are  all  agreed  that  Mr.  Mackenzie's  construction  of 
sect.  49  is  correct,  and  that  this  charging  order  is  not  a  "  trans- 
action "  protected  by  that  section.  The  order  is  really  more  in  the 
nature  of  an  execution.    But  that  will  not  help  the  Kespondent. 

(1)  14  C.  B.  134.  (4)  3  Ch.  D.  70. 

(2)  [1891]  2  Ch.  1.  (5)  Ibid.  78. 

(3)  Law  Kep.  3  Ch.  452.  (6)  9  Morrell,  217. 

(7)  6  Q.  B.  D.  84. 
Vol.  I.  1895.  2  A  1 
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Lord  Halsbury. 


0.  A.      It  is  impossible,  to  my  mind,  to  give  any  other  interpreta- 
1894      tion  to  the  word  "  transaction."    I  agree  with  what  MelUsh  L.J. 
In  re      said  in  In  re  Wright  (1).    It  seems  to  me  that  a  "  transaction  " 
Sett^em^nt.     ^®^T  iiiuch  the  same  thing  as  a  "  dealing."    I  cannot  get  out 
CouEAGE    of  the  general  idea  that  what  the  Legislature  really  intended  to 
O'Shea.     protect  by  that  section  was  bond  fide  dealings  with  the  bankrupt 
as  a  trader  which  had  been  completed  before  notice  of  an  act  of 
bankruptcy. 

This  being  the  condition  of  things,  I  think  Mr.  Mackenzie's 
point  is  a  good  one,  and  that  the  answer  to  it  is  insufficient.  It 
becomes  unnecessary,  therefore,  to  enter  into  the  other  question 
of  notice,  which  depends  upon  a  comparison  of  all  the  affidavits, 
and  I  cannot  say  that  my  mind  is  fully  made  up  upon  it.  We 
are  in  this  position,  that  we  really  have  not  before  us  the  same 
question  which  was  before  Mr.  Justice  North.  We  are  deciding 
the  appeal  on  a  totally  different  point  from  that  which  was  raised 
before  him.  Moreover,  the  proceedings  were  entirely  wrong. 
This  ought  not  to  have  been  a  motion  to  vary  the  Chief  Clerk's 
certificate.  The  certificate  is  perfectly  right  as  it  stands.  The 
application,  I  think,  ought  to  have  been  for  a  declaration  that, 
notwithstanding  the  Chief  Clerk's  certificate,  the  charging  order 
was  invalid  as  against  the  trustee  in  the  bankruptcy.  The  result 
is  that  the  Appellant  must  succeed.  But  we  cannot  give  any 
costs  of  the  appeal. 

LiNDLEY  L.J. : — 

I  am  of  the  same  opinion.  The  substantial  question  is  whether 
a  charging  order,  obtained  upon  the  fund  in  Court,  under  the 
Judgments  Act,  1838,  s.  14,  falls  within  either  sect.  45  or  sect.  49 
of  the  JBanJcruptcy  Act,  1883,  and  is  valid  as  against  the  trustee  in 
bankruptcy  of  the  judgment  debtor,  whose  title  relates  back  to  a 
time  anterior  to  the  charging  order.  Unless  the  charging  order  is 
protected  under  one  or  other  of  those  sections,  it  is  not  protected 
at  all  as  against  the  trustee's  title  relating  to  a  time  anterior 
to  it.  Therefore  the  question  we  have  to  consider  is,  whether  the 
charging  order  is  either  a  protected  "  execution  "  within  sect.  45, 
or  a  protected  "  transaction  "  within  sect.  49.  It  is  clearly  im- 
possible to  hold  that  the  charging  order  is  a  protected  execution 

(1)  3  Ch.  D.  70. 
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within  sect.  45,  and  Mr.  Hall  has  very  properly  declined  to  argue      0.  A. 
that  it  is.    We  may  therefore  dismiss  sect.  45.    But  still  we  1894 
cannot  throw  out  of  view  the  real  nature  of  a  charging  order.      in  re 
It  is  much  more  akin  to  an  execution  than  to  what  is  commonly  settlement. 
called  a  "  dealing  "  or    transaction."    It  must  not  be  forgotten  Courage 
that  a  charging  order  is  obtained  in  the  first  instance  ex  parte.  q'Shea. 
You  obtain  first  an  order  nisi,  and  then  serve  notice  of  it  on  the   Lin^J^^  j, 
debtor;  after  which,  no  doubt,  you  proceed  on  notice  to  him. 
That  being  the  nature  of  the  order,  I  cannot  think  that  we 
should  be  fairly  construing  the  expression  "contract,  dealing, 
or  transaction,"  if  we  were  to  hold  that  such  a  step,  taken  behind 
the  back  of  a  debtor,  without  his  sanction,  and  in  which  he  takes 
no  part  whatever,  is  a  "  contract,  dealing,  or  transaction  by  or 
with  "  him.    I  think  that  would  be  stretching  the  words  too  far. 
I  do  not  think  this  is  a  novel  decision,  having  regard  to  Ex  parte 
Fillers  (1),  where  it  was  held  that  a  garnishee  order  was  not  a 
"  dealing  "  with  a  bankrupt  under  sect.  94  of  the  Banhruptcy  Act, 
1869,  because  it  was  a  step  in  invitum,  and  not  in  any  fair  sense 
of  the  word  a  "  dealing  with  "  him.    In  substance  and  in  prin- 
ciple that  decision  covers  the  present  case.    In  the  Bankruptcy 
Act,  1883,  the  Legislature  have  reverted  to  the  language  of  the 
Bankruptcy  Act  of  1849,  and  have  introduced  again  the  word 
"  transaction  "  after  "  dealing."    I  doubt  whether  anything  ha& 
been  gained  by  that.    "  Contract,  dealing,  or  transaction  "  with 
the  bankrupt  means  something  done  by  him.    The  words  do  not 
point  to  a  proceeding  in  which  the  bankrupt  is  merely  passive. 
And  I  think  it  would  be  straining  the  language  of  sect.  14  of 
the  Judgments  Act,  1838,  which  says  that  a  creditor  who  has 
obtained  a  charging  order  shall  be  entitled  to  "  all  such  remedies 
as  he  would  have  been  entitled  to  if  such  charge  had  been  made 
in  his  favour  by  the  judgment  debtor,"  if  we  were  to  hold  that 
it  means  that  the  creditor  is  to  be  deemed  to  be  a  person  in 
whose  favour  such  an  agreement  to  charge  has  been  made.  As 
the  case  is  not  within  sect.  49,  the  trustee's  title  must  prevail. 

It  is  unnecessary  for  us  to  deal  with  the  question  of  notice  of 
an  act  of  bankruptcy.    But  I  am  not  satisfied  that  the  doctrine 
of  Lucas  V.  Bicker  (2)  could  be  stretched  so  far  as  Mr.  Mackenzie 
(1)  17  Ch.  D.  653.  (2)  6  Q.  B.  D.  84. 

2  .4  1  1 
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V. 

O'Shea. 
Lindley  L.J. 


C.  A.  lias  contended — for  this  reason,  that  all  the  bankruptcy  petitions 
1894  were  dismissed.  I  much  doubt  whether  Lucas  v.  Dicker  (1)  and 
In  re  ScdgivicJc  (2)  can  be  relied  on  as  authority  for  the  proposi- 

Se^bioikt  ^^^^  ^^^^  ^  notice  that  a  bankruptcy  petition  has 

CouEAGE    been  dismissed  has  notice  that  an  act  of  bankruptcy  has  been 
committed  by  the  debtor.    I  will  say  no  more  about  this. 

As  regards  the  costs,  the  summons  is  entirely  misconceived. 
The  certificate  was  perfectly  right  when  it  was  made.  Mr.  Han- 
nington  had  a  valid  charge  ;  but  by  reason  of  the  bankruptcy  it 
became  invalid  as  against  the  trustee,  and  the  proper  form  of  the 
application  would  have  been  that,  notwithstanding  the  certificate, 
the  money  should  not  be  paid  out  to  Mr.  Hannington,  but  should 
be  paid  to  the  trustee  in  the  bankruptcy.  Having  regard,  there- 
fore, to  the  fact  that  the  proceedings  were  wrong  in  form,  and 
that  the  point  on  which  the  appeal  succeeds  was  not  taken  before 
Mr.  Justice  North,  I  do  not  think  it  would  be  right  to  give  the 
trustee  costs.    No  costs  will  be  given. 


A.  L.  Smith  L.J. : — 

The  case  comes  before  this  Court  in  a  peculiar  way.  The 
point  argued  before  Mr.  Justice  North,  and  on  which  he  based 
his  judgment,  has  been  practically  abandoned  on  the  appeal. 

The  Official  Receiver  filed  new  evidence,  endeavouring  to  prove 
an  act  of  bankruptcy  which  he  had  not  mentioned  in  his  original 
affidavit.  And,  moreover,  he  has  taken  a  point  of  law  which  was 
not  taken  before  Mr.  Justice  North,  viz.,  that  a  charging  order  is 
not  protected  by  either  sect.  45  or  sect.  49  of  the  Bankruptcy 
Act,  1883.  Mr.  Hall  has  admitted  that  sect.  45  does  not  apply  ; 
but  he  has  argued  that  a  charging  order  is  a  "transaction" 
protected  within  sect.  49.  The  reasons  which  have  been  given 
by  Lord  Halsbury  and  Lord  J ustice  Lindley  dispose  of  this  point, 
and  I  think  the  Official  Receiver  must  succeed.  Upon  a  new 
statement  of  facts  and  a  new  point  of  law,  the  Official  Receiver 
is  successful ;  but  I  think  the  least  we  can  do  is  not  to  allow 
him  any  costs. 

Solicitors :  Graham  Gordon ;  Nye  &  Moreton ;  Leman,  Groves, 
<&  Leman. 

(1)  6  Q.  B,  D.  8i.         ^  (2)  9  Morrell,  217. 

W.  L.  C. 
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In  re  K.  BOLTON  AND  COMPANY.  c.  A. 

SALISBURY-JONES  AND  DALE'S  CASE. 

[0021  of  1894.]  JoTuU 

Company — Liquidation — Costs — Liquidator's  Liahility  for  Costs  of  Successful 

Litigarit. 

An  application  by  certain  persons  to  be  struck  olf  the  list  of  contribu- 
tories  of  a  company  in  liquidation  was  opposed  by  the  liquidator  and  was 
refused  with  costs ;  but  an  appeal  from  such  refusal  was  allowed  with  costs 
above  and  below  : — 

Held,  that  the  applicants  were  entitled  to  costs  only  out  of  the  assets  of 
the  company,  and  not  against  the  liquidator  personally. 

In  re  Staffordshire  Gas  and  Coke  Company  (I)  overruled. 

Motion  to  vaky  minutes. 

In  this  case  three  persons,  who  had  been  settled  on  the  list  of 
contributories  in  the  winding-up  of  the  above-named  company, 
took  out  a  summons  against  the  Official  Keceiver  and  liquidator, 
for  the  removal  of  their  names  from  the  list. 

Mr.  Justice  Wright  dismissed  the  summons  with  costs.  The 
Applicants  appealed,  and  their  appeal  was  allowed  with  costs 
above  and  below.  Lord  Justice  Lindley  dissenting  (2). 

The  order  of  the  Appeal  Court,  as  drawn  up  by  the  Kegistrar, 
directed  the  Official  Receiver  and  liquidator  to  pay  to  the 
Appellants  the  costs  of  the  appeal  and  of  the  application  out  of 
the  assets  of  the  company.  The  assets  being  insufficient  for  the 
payment  of  the  costs,  the  Appellants  moved  to  vary  the  minutes 
by  directing  that  the  liquidator  should  pay  their  costs  per- 
sonally. 

Bufus  Isaacs,  for  the  motion  : — 

The  liquidator  having  failed  on  the  appeal  he  is,  as  between 
himself  and  the  Appellants,  bound  to  pay  the  costs  personally 
in  accordance  with  the  general  rule  that  a  liquidator  who  fails 
in  litigation  is  liable  for  costs,  without  regard  to  the  question 
whether  the  assets  are  sufficient  to  reimburse  him :  In  re  Stafford- 
shire Gas  and  CoJce  Company, 

(1)  [1893]  3  Ch.  523.  (2)  [1894]  3  Ch.  356. 
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0.  A.         0.  L.  Clare,  for  the  Official  Keceiver  and  liquidator. 
LiNDLEY  L.J. : — 


1895 
Salisbcky- 

JoNEs  AND      The  summons  in  this  case  was  taken  out  by  the  Appellants, 

J-' ALE  S  OASE. 

not  by  the  liquidator.  Under  such  circumstances  it  is  clear  that 
the  Appellants  are  only  entitled  to  costs  out  of  the  assets  of  the 
company.  Mr.  Justice  Kelcewicli,  in  the  similar  case  of  In  re 
Staffordshire  Gas  and  Colce  Company  (1),  appears  to  have  thought 
that  the  practice  was  the  other  way,  and  that  an  order  ought  to  be 
made  against  the  liquidator  personally ;  but  that  is  not  so  unless 
the  liquidator  has  done  something  to  make  himself  personally 
liable  for  the  costs.    This  motion  ought  to  be  refused  with  costs. 

A.  L.  Smith  L.J.  concurred. 

Solicitors  :  Bussell  &  Arnholz  ;  Firth  &  Co. 

H.  C.  J. 


c.A  KENNEDY  ^.  DODSOK 

[1892    K.  7427.] 

Fradice — Interrogatories — Relevancy — Previous  Transactions  between  the  same 
Parties — Rules  of  Supreme  Court,  1883,  Order  xxxi.,  r.  1. 

An  action  was  brought  for  a  declaration  that  a  piece  of  land  which  had 
been  purchased  by  the  Defendant  and  C.  in  1873  was  purchased  by  them 
as  co-partners,  and  for  accounts  of  the  partnership  and  consequential 
relief.  The  Defendant  denied  the  partnership.  The  Plaintiff  exhibited 
interrogatories  to  the  Defendant  asking  for  particulars  of  purchases  of 
land  by  the  Defendant  and  G.  previous  and  subsequent  to  1873,  in  order 
to  prove  that  they  had  been  co-partners  in  various  other  purchases  similar 
to  that  of  1873  ;— 

Held  (reversing  the  decision  of  the  Yice-Chancellor  of  the  County  Pala- 
tine of  Lancaster),  that  the  interrogatories  were  irrelevant  to  the  issue  in 
the  action  and  oppressive,  and  that  they  ought  not  to  be  allowed. 

This  was  an  appeal  from  an  order  of  Wx.  W.  F.  BoUnson,  Q.C., 
Vice-Chancellor  of  the  Palatine  Court  of  Lancaster. 

The  action  was  brought  by  John  Kennedy,  as  trustee  in  the 
bankruptcy  of  Hugh  Carswell,  against  /.  B.  Dodson,  claiming  a 
declaration  that  a  piece  of  land  covered  with  houses  in  Man- 
(1)  [1893]  3  Ch.  523.] 
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Chester,  comprised  in  an  indenture  of  the  ISth  of  September,      C.  A. 
1873,  belonged  to  Hugh  Car  swell  and  the  Defendant  as  co-  1895 
partners,  and  that  the  Defendant  was  liable  to  account  to  the  Kennedy 
Plaintiff  for  the  share  of  Hugh  Carswell  therein,  and  for  the  gains  -j^q^'^q^ 

and  profits  arising  therefrom,  and  for  accounts  and  consequential   

relief. 

The  statement  of  claim  as  amended  contained  an  allegation 
that,  prior  to  the  bankruptcy  of  Carswell  and  at  the  date  of  the 
indenture  of  the  18th  of  September,  1873,  Carswell  and  the 
Defendant  carried  on  business  in  co-partnership  under  the  firm 
of  Carswell  &  Dodson,  as  buyers  and  sellers  of,  and  dealers  in, 
landed  property  ;  and  that  among  the  purchases  so  made  for  the 
purposes  of  the  said  co-partnership  business  was  the  property 
comprised  in  the  said  indenture. 

The  Defendant  in  his  defence  denied  that  he  had  carried  on 
business  in  partnership  with  Carswell,  and  alleged  that  he  and 
Carswell  had  purchased  the  land  comprised  in  the  indenture  of 
September,  1873,  as  tenants  in  common  in  equal  shares ;  that 
the  land,  which  was  subject  to  a  mortgage  to  the  full  value  of 
the  property,  was  in  1889  sold  by  the  mortgagees,  and  that  he, 
the  Defendant,  had  purchased  it  from  them  ;  and  he  claimed  the 
property  as  his  own. 

On  the  30th  of  October,  1894,  the  Plaintiff  obtained  leave  to 
deliver  the  following  interrogatories  to  the  Defendant : — 

"  1.  Give  a  list  of  the  properties  you  and  the  late  H.  Carswell 
were  jointly  interested  in  prior  to  and  subsequent  to  the  18th  of 
September,  1873. 

"  2.  State  the  terms  and  conditions  between  you  and  the  said 
H.  Carswell  with  respect  to  the  purchase  or  acquirement  of  such 
properties. 

"  3.  Also  state  in  what  proportion  the  purchase-money  of  such 
properties  was  found  in  each  instance. 

"4.  State  how  and  when  such  properties  respectively  were 
disposed  of,  and  in  what  proportions  was  the  purchase-money 
divided  between  you  and  the  said  H.  Carsivell. 

"  5.  State  how  and  in  what  proportions  were  the  rents  or  profits 
arising  from  such  properties  disposed  of  as  between  you  and  the 
said  E.  Carswell 
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C.  A.         "  6.  Were  there  any,  and  if  so  what,  written  articles  of  agree- 
1895       ment  between  you  and  the  said  H.  Carsivell  with  reference  to  the 
Kennedy    purchase,  management,  or  sale  of  any  such  properties  ?  " 

V. 

DoDsoN.  The  Defendant  objected  to  answer  these  interrogatories  on  the 
ground  that  they  were  irrelevant  and  oppressive,  and  that  he 
had  already  disclosed  all  documents  in  his  possession  or  power 
relating  to  the  matters  in  issue  in  the  action. 

The  Plaintiff  applied  for  a  further  answer  to  the  interroga- 
tories, and  the  matter  was  argued  before  the  Yice-Chancellor, 
who  ordered  the  Defendant  to  answer  the  interrogatories.  The 
Defendant  appealed  from  this  decision. 

Astburyy  for  the  Appellant : — 

The  questions  asked  in  the  interrogatories  are  not  relevant  to» 
the  matter  in  issue  in  this  action.  The  Plaintiff's  claim  rests 
entirely  upon  the  ground  that  the  Defendant  and  CarsweU 
purchased  the  land  comprised  in  the  deed  of  1873  as  partnership 
property.  If  the  Defendant  were  to  admit  that  he  and  CarsweU 
had  purchased  other  properties  on  other  occasions  on  terms  of 
partnership,  that  would  be  no  evidence  that  they  had  purchased 
the  land  in  question  as  partnership  property.  It  may  be  that 
the  questions  asked  in  the  interrogatories  might  be  put  to  the 
Defendant  in  cross-examination ;  but  that  could  only  be  done  to 
test  his  credit,  not  to  establish  the  Plaintiff's  case  in  the  action  ^ 
and  it  does  not  justify  their  being  asked  as  interrogatories  : 
Order  xxxi.,  r.  1  ;  Attorneij-General  v.  Gaskill  (1)  ;  Eollis  v. 
Goldfinch  (2).  To  oblige  the  Defendant  to  answer  these  interro- 
gatories would  be  most  vexatious  and  oppressive.  He  would 
have  to  go  into  transactions  which  took  place  more  than  twenty 
years  ago,  which  had  been  long  ago  wound  up  and  the  docu- 
ments relating  to  them  destroyed.  With  respect  to  the  sixth 
interrogatory,  he  has  already  made  an  affidavit  disclosing  the 
documents  in  his  possession  relating  to  the  matters  in  issue, 
and  the  Plaintiff  has  shewn  no  special  ground  for  calling  in 
question  its  correctness.  It  would  therefore  be  contrary  to  the 
practice  of  the  Court  to  oblige  him  to  make  a  further  affidavit. 


(1)  20  Ck  D.  519. 


(2)  1  B.  &  C.  205. 
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Mdberhj,  for  the  Plaintiff:—  A. 

The  answers  to  the  interrogatories  would  be  relevant  to  the 
issues  in  the  action.  The  Plaintiff  believes  that  they  would  Kennedy 
shew  that  the  Defendant  and  Carswell  have  for  many  years,  both  Dodson. 
before  and  after  1873,  been  engaged  in  partnership  in  buying 
and  selling  land.  That  would  be  evidence  of  a  system  on  which 
they  were  working  together,  and  would  tend  to  prove  that 
the  purchase  in  1873  was  also  made  on  partnership  terms :  Be 
Hulton  (1) ;  Doe  v.  Kemp  (2)  ;  Jones  v.  Williams  (3) ;  Stephen  on 
Evidence  (4).  With  respect  to  the  sixth  interrogatory,  the  form 
of  the  accounts  kept  by  the  Defendant  and  Carswell^  which  have 
been  produced,  tend  to  shew  that  there  was  some  kind  of  partner- 
ship between  them,  and  furnishes  ground  for  making  further 
inquiry  as  to  documents  :  Hall  v.  Truman,  Hanhury  &  Go.  (5). 

Lord  Heeschell  L.C.  : — 

In  this  case  an  action  was  brought  by  the  Plaintiff,  as  the 
trustee  in  bankruptcy  of  H,  Carswell,  against  the  Defendant  for  a 
declaration  that  a  certain  piece  of  land  at  Manchester,  comprised 
in  an  indenture  of  the  18th  of  September,  1873,  belonged  to 
Carswell  and  the  Defendant  as  co-partners,  and  that  the  Defen- 
dant was  liable  to  account  to  the  Plaintiff  for  the  share  of 
Carsivell ;  and  for  accounts  and  relief  consequent  on  that  claim. 
In  that  action  the  Defendant  denied  that  he  and  Carswell 
acquired  this  property  as  co-partners,  though  he  did  not  deny 
that  they  acquired  it  as  co-owners.  That  was  the  question  at 
issue.  Thereupon  the  Plaintiff,  having  got  a  discovery  of  docu- 
ments and  an  affidavit  that  the  Defendant  had  no  other  docu- 
ments in  his  possession  relevant  to  the  issue,  exhibited  interroga- 
tories to  the  Defendant.  The  issue  being  on  what  terms  the 
parties,  who  were  co-owners,  purchased  the  property,  interro- 
gatories are  not  admissible  if  the  facts  stated  in  answer  to  them 
would  not  be  relevant  to  that  issue.  The  interrogatories  in 
this  case  are  as  follows :  [His  Lordship  read  the  first  five  inter- 
rogatories.]    I  will  leave  the  sixth  interrogatory  for  further 

(1)  62  L.  T.  (KS.)  200.  (3)  2  M.  «fe  W.  326. 

(2)  2  Bing.  N.  C.  102.  (4)  Arts.  3,  8. 

(5)  29  Ch.  D.  307. 
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C.  A.  observation.    In  my  opinion,  these  interrogatories  are  not  such 

1895  that  the  answers  to  them  would  be  relevant  to  the  issue. 

Kennedy  Suppose  the  Defendant  says,  "  I  did  enter  into  such  and  such 

DorsoN.  transactions  at  such  and  such  dates  on  such  and  such  terms,'* 

^"Z — V 11  would  that  be  relevant  to  the  issue,  what  were  the  terms  on  which 

lOid  Herschell  ' 

this  property  was  purchased  ?  Could  the  truth  of  his  statement 
be  tried  in  this  action  ?  Could  the  Plaintiff  say,  "  I  will  shew 
you  that  Carsiuell  and  the  Defendant  purchased  twenty  pro- 
perties on  certain  terms  before  1873^  and  that  they  purchased  ten 
properties  on  the  same  terms  afterwards  "  ?  Would  the  Judge 
be  bound  to  try  the  question  on  what  terms  all  these  properties 
were  purchased  for  the  purpose  of  determining  the  terms  upon 
which  the  property  involved  in  this  action  was  purchased  ?  No 
doubt  there  are  cases  in  which  evidence  of  what  happened  in 
one  transaction  may  be  relevant  to  the  question  what  happened 
in  another.  I  do  not  dispute  that  general  proposition.  In  the 
present  case  the  suggestion  is  this,  that  if  it  can  be  proved  that 
in  a  number  of  prior  transactions  Carswell  and  the  Defendant 
had  been  purchasing  land  on  partnership  terms,  that  would 
render  it  probable  that  such  was  the  nature  of  this  transaction 
also.  But  that  is  not  relevant  evidence.  Cases  of  this  descrip- 
tion are  not  determined  upon  probabilities,  but  upon  evidence  of 
what  happened  upon  the  particular  occasion.  It  is  said  that 
many  of  these  questions  might  be  put  to  the  Defendant  in  cross- 
examination  ;  but  that  would  not  be  for  the  purpose  of  proving 
what  the  particular  transaction  had  been,  except  only  to  the 
extent  of  shewing  that  the  Defendant's  evidence  as  to  this 
particular  transaction  was  not  to  be  credited  because  of  the 
admissions  made  by  him  with  regard  to  the  other  transactions. 
But  because  those  questions  might  be  put  to  the  Defendant  in 
cross-examination,  it  by  no  means  follows  that  evidence  as  to 
such  transactions  would  be  relevant  evidence  to  be  given  in  chief 
by  the  Plaintiff.  I  entertain  a  strong  opinion  that  interroga- 
tories of  this  description,  unless  strictly  relevant  to  the  question 
at  issue  in  the  action,  ought  to  be  rigorously  excluded.  They 
cause  a  great  amount  of  hardship  and  oppression.  They  cast 
upon  the  Defendant,  merely  because  a  writ  has  been  served  upon 
him,  the  burden  of  an  intolerable  amount  of  trouble  and  annoy- 
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ance,  and  if  he  refuses  to  answer  lie  may  be  sent  to  prison.   Here      C.  A. 
the  Defendant  is  asked  to  give  a  list  of  all  the  properties  prior  to  1895 
1873  in  which  he  and  the  bankrupt  were  jointly  interested,  and  kennedy 
to  state  the  terms  and  conditions  on  which  such  properties  were  dq^son 
purchased.    In  order  to  answer  that  question  he  must  rake  up 
all  these  transactions — it  may  be  for  a  period  of  twenty  years 
before  1873.    It  is  said  that  he  may  have  diaries  relating  to 
these  transactions.    So  much  the  worse  for  him.    He  will  be  a 
lucky  man  if  he  has  destroyed  them.    Nothing  shews  better 
than  this  the  wisdom  of  destroying  books  and  papers  relating  to 
transactions  which  are  done  with.    In  my  opinion,  there  has 
sometimes  been  great  laxity  in  times  past  in  allowing  interroga- 
tories.   It  is  that  system  which  has  made  the  very  name  of  law 
stink  in  the  nostrils  of  many  sensible  men  of  business.  They 
say  they  would  rather  pay  a  claim  for  which  they  are  not  legally 
responsible  than  take  the  trouble  necessary  to  answer  interroga- 
tories of  this  description,  which  cause  a  vast  amount  of  trouble 
and  difficulty,  unless  they  are  clearly  relevant  to  the  issue. 

It  is  said  that  the  sixth  interrogatory  ought  to  be  allowed, 
having  regard  to  the  amendment  which  has  been  made  in  the 
statement  of  claim.  I  think  that  that  interrogatory  is  answered 
by  the  Defendant's  affidavit  of  documents,  which  sets  out  a 
number  of  documents  and  contains  the  usual  statement  that  the 
Defendant  has  not  in  his  power  or  possession  any  other  docu- 
ments relevant  to  the  matters  in  question.  It  is  true  that, 
notwithstanding  the  general  statement  contained  in  an  affidavit 
of  documents,  if  the  Court  has  reason  to  believe  that  some 
specific  document  has  been  omitted  it  may  allow  interrogatories 
to  be  put  as  to  that.  But  in  this  case  there  is  nothing  to 
suggest  the  existence  of  any  articles  of  partnership.  I  see 
nothing  in  the  account  which  has  been  produced  by  the  Defen- 
dant which  points  to  partnership  as  distinguished  from  co- 
ownership.  It  is  true  that  the  account  is  headed  "  Carsivell 
&  Dodsons  property  accounts,"  and  it  is  more  common  to  find 
names  coupled  in  the  case  of  partners  than  in  the  case  of  co- 
owners.  But  that  is  far  too  slight  a  matter  to  afford  any  ground 
for  the  belief  in  the  existence  of  articles  of  partnership.  I  think 
that  the  Defendant  ought  not  to  be  compelled  to  answer  these 
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o.A.  interrogatories,  and  that  the  judgment  of  the  Vice-Chancellor 
1895       must  be  reversed. 

LiNDLEY  'L.  J. : — 

I  am  of  the  same  opinion.  Under  ordinary  circumstances  we 
should  not  think  of  interfering  with  the  decision  of  the  Judge  in 
the  Court  below  in  a  matter  which  is  very  much  a  matter  of 
discretion.  But  I  cannot  help  thinking  that  these  interrogatories 
are  vexatious  and  oppressive  to  such  an  extent  that  the  Defen- 
dant ought  not  to  be  compelled  to  answer  them.  They  are 
opposed  to  the  fundamental  principles  of  discovery  which  are 
stated  in  Sir  /.  Wigrarris  treatise  on  Discovery.  The  second 
proposition  stated  (1)  is  as  follows :  "  It  is  the  right,  as  a  general 
rule,  of  a  plaintiff  in  equity  to  exact  from  the  defendant  a  dis- 
covery upon  oath  as  to  all  matters  of  fact  which,  being  well 
pleaded  in  the  bill,  are  material  to  the  plaintiff's  case  about  to 
come  on  for  trial,  and  which  the  defendant  does  not  by  his  form 
of  pleading  admit."  That  renders  it  necessary  to  say  a  few 
words  as  to  what  are  "  matters  of  fact  which  being  well  pleaded 
in  the  bill  are  material  to  the  plaintiff's  case."  What  ought  a 
properly  drawn  bill  to  contain  ?  It  ought  to  contain  a  statement 
of  those  facts,  and  those  facts  only,  which,  if  proved,  will  entitle 
the  plaintiff  to  relief.  It  ought  not  to  contain  the  evidence  of 
those  facts.  Of  course,  it  is  in  some  cases  difficult  to  draw  the 
line  between  those  facts  which  are  properly  contained  in  the  bill 
and  those  which  are  not ;  but  in  case  of  doubt  it  has  always  been 
the  practice  of  the  Court  to  find  out  whether  the  facts  as  to 
which  information  is  required  are  so  material  as  to  render  dis- 
covery reasonable.  Sir  /.  Wigram  says  this  (2)  :  "  In  determining 
whether  particular  discovery  is  material  or  not,  the  Court  will 
exercise  a  discretion  in  refusing  to  enforce  it,  where  it  is  remote 
in  its  hearings  upon  the  real  point  in  issue,  and  would  be  an 
oppressive  inquisition."  The  facts  properly  stated  in  this  state- 
ment of  claim  are  that  Carswell  and  the  Defendant  bought  a 
certain  property  in  Manchester,  and  the  Plaintiff  alleges  that  that 
property  is  partnership  property,  and  relief  is  sought  on  that 
footing.  The  Plaintiff  is  entitled  to  discovery  with  reference  to 
(1)  2nd  Ed.  p.  15.  (2)  2nd  Ed.  p.  165. 
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those  allegations  ;  but  he  wants  information  as  to  a  number  of 
other  transactions  which  took  place  between  Carswell  and  the 
Defendant  in  order  to  raise  a  probability  that  this  was  a  part- 
nership transaction.  To  ask  the  Defendant  to  take  the  trouble 
to  go  through  his  books  and  papers  for  so  many  years  is  vexatious 
and  oppressive.  The  vexation  and  oppression  can  only  be 
estimated  by  persons  who  have  to  answer  interrogatories  of  this 
kind.  I  doubt  whether  this  information  would  be  admissible  in 
evidence  ;  but  suppose  it  would,  it  does  not  follow  that  the 
Plaintiff  would  be  entitled  to  discovery  of  it.  Examining 
witnesses  at  a  trial  and  obtaining  discovery  before  the  trial  are 
two  totally  different  matters.  If  the  decision  of  the  Yice-Chan- 
cellor  were  anywhere  near  the  line,  I  should  be  slow  to  differ 
from  him  in  a  matter  which  is  largely  a  matter  of  discretion ; 
but,  in  my  opinion,  to  compel  the  Defendant  to  answer  these 
interrogatories  would  be  most  oppressive.  I  think  the  appeal 
should  be  allowed. 


C.  A. 

1895 
Kennedy 

V. 

DODSON. 
Lindley  L.  J . 


A.  L.  Smith  L.J. : — 

I  have  also  come  to  the  conclusion  that  these  interrogatories 
ought  not  to  be  allowed.  In  my  opinion,  the  legitimate  use, 
and  the  only  legitimate  use,  of  interrogatories  is  to  obtain  from 
the  party  interrogated  admissions  of  facts  which  it  is  necessary 
for  the  party  interrogating  to  prove  in  order  to  establish  his 
case ;  and  if  the  party  interrogating  goes  further,  and  seeks  by 
his  interrogatories  to  get  from  the  other  party  matters  which  it 
is  not  incumbent  on  him  to  prove,  although  such  matters  may 
indirectly  assist  his  case,  the  interrogatories  ought  not  to  be 
admitted.  The  Plaintiff  is  the  trustee  in  bankruptcy  of  a  person 
named  Carsivell.  He  brings  an  action  against  the  Defendant 
with  reference  to  the  purchase  of  a  plot  of  land  in  1873,  and  he 
claims  that  the  land  was  bought  by  Carswell  and  the  Defendant 
as  partnership  property.  This  is  the  issue  between  the  parties. 
Then  the  Plaintiff  administers  interrogatories  to  the  Defendant. 
What  does  he  ask  him?  Does  he  ask  him  a  single  question 
relevant  to  that  issue?  Does  he  ask  him  whether  he  entered 
into  partnership  with  Carswell  as  regards  that  piece  of  land  ? 
He  does  nothing  of  the  kind.    What  he  does  ask  him  is  this : 
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0.  A.      "  Prior  to  1873,  and  subsequently  to  1873,  did  you  have  any 
1895       dealings  with  Carswell  as  regards  land  ?  "    He  may  have  had 
Kennedy    twenty  dealings  with  Carswell  with  regard  to  other  properties ; 
DoDsoN  issue  is  what  was  the  dealing  with  regard  to  this  property. 

I  agree  that  if  the  Defendant  were  in  the  witness-box  and  denied 
that  he  ever  was  in  partnership  with  Carswell,  ifc  would  be 
relevant  to  the  question  whether  he  was  telling  the  truth  to  ask 
him  whether  he  did  not  have  dealings  with  regard  to  properties 
A,  B,  and  C,  and  whether  he  was  not  in  partnership  with 
Carswell  in  respect  of  each  of  those  properties.  But  that  is  pure 
cross-examination  and  not  the  subject-matter  for  interrogatories. 
In  my  opinion,  these  interrogatories  ought  not  to  be  admitted, 
and  the  appeal  ought  to  be  allowed. 

Solicitors :  Crofton  &  Craven,  Manchester ;  Boote  &  Edgar, 
Manchester, 

M.  W. 
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[1893    S.  2150.] 


Dec.  19. 


Pomer  of  Jppoiniment — Successive  Appointments — Account  Duty — Ctistoms 
and  Inland  Eevenue  Act,  1881  (44  &  45  Vict.  c.  12),  s.  38,  suh-s.  2  (c)— 
Administration — Costs. 

The  donee  of  a  power  of  appointment  over  a  sum  of  New  3  per  cent. 
Annuities  made  successive  appointments  by  deed  of  specific  amounts  of 
the  annuities,  subject  to  her  own  life  interest,  and  by  will  apx)ointed  the 
amount  not  appointed  by  deed  : — 

Held,  that  the  account  duty  payable  under  the  Customs  and  Inland 
Eevenue  Act,  1881,  and  costs  of  administering  the  fund  must  be  borne  by 
the  appointees  rateably. 

In  June,  1879,  Maria  Smith,  widow,  was  entitled  to  a  Hfe 
interest  in  £10,917  8s.  lid.  New  3  per  cent.  Annuities,  standing 
in  the  names  of  the  trustees  of  the  will  of  Charles  Shaw, 
deceased,  with  a  general  power  of  appointment  by  deed  or  will 
over  the  fund. 

By  a  deed  poll,  dated  the  5th  of  June,  1879,  Maria  Smith 
appointed  £2217  8s.  lid.  New  3  per  cent.  Annuities,  part  of  the 
fund,  to  herself,  and  directed  that  the  sum  of  £8700  like  annuities, 
the  residue  of  the  fund,  should  be  held  by  the  trustees  of  the 
will  of  Charles  Shaiv,  after  her  death,  in  trust  for  such  of  her 
children  and  remoter  issue  as  she  should  by  deed  or  deeds,  with 
or  without  power  of  revocation  and  new  appointment,  or  by  her 
last  will  or  any  codicil  thereto,  appoint. 

By  an  indenture,  dated  the  1st  of  March,  1880,  Maria  Smith 
irrevocably  appointed  £1000  New  3  per  cent.  Annuities,  part  of 
the  said  sum  of  £8700  New  3  per  cent.  Annuities,  unto  her  son 
Charles  Shaiv  Smith,  his  executors,  administrators,  and  assigns, 
subject  to  the  payment  to  her  for  her  life  of  the  dividends  and 
annual  income  to  arise  therefrom. 

By  a  deed  poll,  dated  the  11th  of  November,  1881,  Maria 
Smith  appointed  the  further  sum  of  £1000  New  3  per  cent. 
Annuities,  part  of  the  said  sum  of  £8700  New  3  per  cent. 
Annuities,  to  her  son  Charles  Shaw  Smith. 


344 


CHANCERY  DIVISION. 


[1895j 


Shaw. 

Tucket 

V. 

Shaw. 


NORTH  J.      By  deed  poll,  dated  the  29th  of  June,  1882,  she  appointed 
1894       (subject  to  the  trusts  contained  in  the  will  of  Charles  Shaw  for 
re      ^61"  during  her  life)  the  sum  of  £2000  New  3  per  cent.  Annuities, 
further  part  of  the  said  sum  of  £8700  New  3  per  cent.  Annuities, 
to  her  son  William  Shaw  Smith, 

By  deed  polls,  respectively  dated  the  21st  of  August,  1883, 
and  the  27th  of  July,  1886,  Maria  Smith  appointed  (subject  to 
her  own  life  interest)  the  sums  of  £500  and  £1000  New  3  per 
cent.  Annuities,  further  parts  of  the  said  sum  of  £8700  New  3 
per  cent.  Annuities,  to  her  daughter  Maria  Smith  the  younger. 
The  sums  appointed  to  Charles  Shaw  Smith ,  William  Shaw  Smith, 
and  Maria  Smith  the  younger,  had  all  been  incumbered. 

Maria  Smith  died  on  the  31st  of  January,  1893,  having  by  her 
will,  dated  July,  1887,  after  having  recited  the  five  previous 
appointments  by  deed  mentioned  above,  appointed  "  the  sum  of 
£3200  New  3  per  cent.  Annuities,  being  the  part  of  the  said 
sum  of  £8700  like  annuities  then  remaining  unappointed,"  unto 
her  daughters,  Maria  Smith  the  younger  and  Elizabeth  Shelton 
Smith,  absolutely  equally,  share  and  share  alike. 

The  sum  of  £8700  New  3  per  cent.  Annuities  was  now  repre- 
sented by  the  sum  of  £8700  £2  15s.  Consolidated  Stock  standing 
in  the  names  of  the  trustees  of  the  will  of  Charles  Shaw. 

The  trustees  of  the  will  of  Charles  Shaw  had  paid  account  duty 
on  the  sum  of  £8700  under  sect.  38,  sub-sect.  2  (c),  of  the 
Customs  and  Inland  Bevenue  Act,  1881. 

This  was  the  further  consideration  of  an  action  to  administer 
the  trusts  of  the  £8700  Consols  held  by  the  trustees  of  the  will 
of  Charles  Shaw,  commenced  by  summons  taken  out  by  an  in- 
cumbrancer of  Charles  Shaw  Smith  against  the  trustees  of  the  will 
of  Charles  Shaw, 

The  questions  for  decision  were,  out  of  what  shares  the  account 
duty,  and  the  costs  of  the  action,  were  respectively  to  be  borne. 

Everitt,  Q.C.,  and  Jessel;  Sir  A.  Watson,  Q.C.,  and  Pochin; 
S.  Hall,  Q.C.,  and  Fellows ;  for  persons  interested  under  the  five 
appointments  made  by  deed  : — 

The  last  appointment  made  by  the  will  of  Maria  Smith  was  in 
the  nature  of  an  appointment  of  residue,  and  therefore  ought 
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Shaw. 
Tucket 


Shaw. 


to  bear  all  the  costs  incident  to  the  administration  of  the  fands,    NORTH  n 
including  the  payment  of  the  account  duty :  Wilson  v.  Ken-  I89i 
rich  (I).    The  account  duty  is  in  the  nature  of  probate  duty  znre 
rather  than  legacy  duty,  and  therefore  ought  to  be  borne  by  the 
sum  appointed  last.    The  account  duty  is  thrown  by  statute  on  i. 
the  whole  fund  :  there  is  one  rate  for  the  whole,  and  no  charge  on 
the  separate  parts ;  the  determination  of  how  it  is  to  be  borne 
comes  within  the  principle  of  In  re  Bourne  (2)  rather  than  that 
of  In  re  Croft  (3). 

The  question  is  to  some  extent  one  of  what  the  appointor 
meant,  when  she  made  the  successive  appointments.  To  take  the 
first  appointment ;  it  was  not  the  appointment  of  an  aliquot  part 
of  the  fund,  but  the  appointment  of  a  specific  amount  of  stock ; 
it  was  not  made  subject  to  duty  or  costs.  If  a  part  of  the 
fund  had  been  lost  the  first  appointee  would  not  have  suffered  : 
Gilbert  v.  Whitfield  (4). 

[North  J. : — I  am  with  you  to  the  extent  that,  as  at  present 
advised,  I  think  if  part  of  the  fund  had  at  any  time  been  lost 
through  wrong  investment  the  loss  would  have  been  thrown  on 
the  unappointed  part  of  the  fund.  I  do  not  wish  to  hear  any 
argument  for  the  Defendants  upon  the  question  of  the  account 
duty.] 

Vernon  Smith,  Q.C.  (Swinfen  Eady,  Q.C.,  with  him),  for  the 
trustees  and  the  appointees  by  will : — 

The  question  of  costs  is  settled  by  authority :  Farwell  on 
Powers  (5) ;  Warren  v.  Postlethwaite  (6)  ;  Trollope  v.  Boutledge  (7)  j 
Moore  v.  Dixon  (8). 

North  J.  (after  having  referred  to  the  various  appoint- 
ments made  by  the  late  Maria  Smith  by  deed,  and  to  her 
will,  continued)  : — 

I  refer  to  the  language  of  the  will,  not  because  it  is  evidence 
of  what  was  intended  by  the  former  appointments,  but  to  shew 
how  consistent  her  conduct  was  from  first  to  last. 

(1)  31  Ch.  D.  658,  662.  (5)  2nd  Ed.  p.  254. 

(2)  [1893]  1  Ch.  188.  (6)  2  Coll.  116. 

(3)  [1892]  1  Ch.  652.  (7)  1  De  G.  &  Sm.  662. 

(4)  52  L.  J.  (Ch.)  210.  (8)  15  Ch.  D.  566. 
Vol.  I.  1895.  2  B  1 
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NORTH  J.     Taking  the  first  appointment  first,  it  was  an  appointment  of 

1894       £1000  New  3  per  cent.  Annuities.     I  agree  that  it  was  not 

an  appointment  of  an  aliquot  part  of  the  fund,  in  the  sense  that 

Shaw.  appointment  of  ten  eighty-seventh  parts  of  the  whole 

Tucket  •  • 

^  ^.  fund,  in  whatever  state  it  might  happen  to  be  at  the  time  of 
^f^*  distribution.  But  it  was  an  appointment  of  £1000  annuities, 
part  of  a  sum  of  £8700  like  annuities,  with  the  intention  that 
the  appointee  should  take  that  £1000,  leaving  the  remaining 
£7700  annuities  to  be  dealt  with  by  other  appointments,  all  of 
which  has  actually  been  dealt  with  by  subsequent  appointments. 
The  donee  of  the  power  reserved  a  life  interest  in  the  sums 
appointed,  and  has  since  died.  The  fund  thereupon  became  dis- 
tributable. The  Crown  authorities  then  step  in  and  say  account 
duty,  under  the  Customs  and  Inland  Revenue  Act,  1881,  is  pay- 
able. To  that  claim  there  is  no  answer ;  for  this  property  is 
within  the  words  of  sect.  38,  sub-sect.  2  (c),  of  the  Act.  But  for 
that  claim  the  trustees  of  the  will  of  Charles  Shaiv,  in  whom  the 
property  was  still  vested,  would  have  had  nothing  to  do  but  to 
divide  the  fund  among  the  appointees  in  proportion  to  the 
amounts  appointed  to  them ;  in  that  case  there  would  have  been 
sufficient  to  satisfy  each  appointment. 

If  part  of  the  funds  had  been  lost  by  depreciation  in  the  in- 
vestment, it  may  be  that  the  last  appointees,  namely,  those  who 
took  under  the  will  of  this  lady,  would  have  had  to  bear  the  loss. 
But  in  this  case  the  difficulty  arises  from  the  fact  that  the 
Government  authorities  assert  their  right  to  receive  a  part  of 
the  trust  fund,  and  say  that  the  trustees  must  not  distribute  the 
fund  till  this  duty  is  provided  for. 

The  question  is,  how  is  that  duty  to  be  provided  for  ?  Are 
the  trustees,  as  has  been  suggested,  to  take  it  solely  out  of  the 
£3200  appointed  by  the  will  of  the  lady  ?  That  suggestion  is 
not  reasonable.  The  charge  of  duty,  by  which  the  sum  divisible 
has  to  be  reduced,  was  imposed  by  Government,  and  the  reason 
why  the  appointees  cannot  all  receive  the  full  sum  is,  not 
because  any  part  of  the  fund  is  missing,  but  because  the  Govern- 
melnt  are  entitled  to  be  paid  a  duty  on  the  whole  sum.  I  see 
no  reason,  authority,  or  principle  why  the  whole  burden  of  the 
duty  should  be  thrown  on  the  part  of  the  funds  appointed  last ; 
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or  even  why  it  should  have  been  thrown  on  that  part  of  the 
funds,  if  such  part  had  not  been  appointed  at  all. 

It  seems  to  me  that,  as  the  Government  has  imposed  a  duty  on 
the  whole  fund  appointed,  the  duty  must  be  borne  by  each  share 
proportionately.  If  a  reference  to  analogy  were  permissible  in 
construing  an  Act  imposing  a  duty,  I  think  the  decisions  cited 
in  respect  of  costs  afford  such  analogy ;  for  it  has  been  held  that 
costs  ought  to  be  borne  by  the  respective  shares  in  proportion  to 
their  amounts.  I  think  this  paramount  charge  thrown  by  the 
action  df  Government  upon  the  fund  ought  to  be  borne  in  the 
same  way.  It  was  urged  that  the  appointments  were  not  made 
subject  to  any  duty.  That  is  quite  true ;  but  neither  were  they 
made  free  from  duty.  The  result  will  be  that  the  £8700  Consols 
will  be  divisible  among  the  several  appointees ;  but  the  trustees 
must  take  the  proper  duty  on  each  share  out  of  such  share :  or, 
to  deal  more  simply  with  the  fund,  will  divide  the  remainder 
after  deduction  of  duty  among  the  appointees  in  proportion  to 
the  amounts  appointed ;  and  in  the  same  way  the  costs  will  be 
borne  by  the  several  appointees  in  proportion  to  their  shares. 
If  I  had  been  unable  to  deal  with  the  costs  in  this  way,  I  should 
have  given  no  costs  rather  than  have  determined  that  all  the 
■costs  should  be  borne  by  the  share  last  appointed.  But  I  am 
very  glad  to  find  that  there  is  authority  that  the  costs  should 
be  borne  rateably.  The  persons  entitled  together  to  each  share 
will  have  one  set  of  costs. 


NORTH  J. 

1894 

In  re 
Shaw. 

Tucket 

V. 

Shaw. 


Solicitors  for  the  persons  interested  in  the  five  appointments 
by  deed :  C.  &  E.  Woodroffe ;  B.  Chapman  ;  Montague  Gosset  & 
Son, 

Solicitors  for  the  trustees  of  Charles  Shaw's  will,  and  for  the 
appointees  under  the  will  of  Maria  Smith :  Lovell,  Son,  &  Fitfield, 

D.  P. 
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STIRLING  J.  Ex  parte  VICAK  OF  CASTLE  BYTHAM,  and 

1894  Ex  parte  MIDLAND  EAILWAY  COMPANY. 

24 ;      Glele  Lands — Lands  allotted  to  Vicar  "  and  his  Successors  " — Settlement — 7m- 

 *  jprovements  on  Glehe  Lands  of  the  hind  authorized  hy  the  Settled  Land  Act, 

1882 — Loan  to  Vicar — Security — Temporary  Bent-charge — Redemption — 
Ljands  Clauses  Consolidation  Acty  1845  (8  <fe  9  Vict,  c.  18),  s.  69 — Settled 
Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss.  2,  21,  S2— Settled  Land  Acts. 
Amendment  Act,  1887  (50  &  51  Vict.  c.  30),  ss.  1,  2. 

An  award,  under  an  Lnclosure  Act  to  "  A.  B.  and  his  successors,  vicars  of 
X. "  of  lands  in  respect  of  glebe  is  not  an  instrument  limiting  an  estate 
or  interest  in  land  "  to  or  in  trust  for  any  persons  by  way  of  succession 
so  as  to  constitute  "  a  settlement "  within  the  meaning  of  sect.  2,  sub- 
sect.  1,  of  the  Settled  Land  Act,  1882. 

But,  where  the  purchase-moneys  of  glebe  lands,  comprised  in  such  an 
award  and  afterwards  taken  by  a  railway  company,  are  paid  into  Court,, 
then  by  the  combined  operation  of  sect.  32  of  the  Settled  Land  Act,  1882, 
and  sect.  69  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  upon  the 
authorities,  such  moneys  may  be  dealt  with  as  capital  moneys  arising 
under  the  Settled  Land  Acts ;  and  the  Court  has  discretionary  jurisdiction 
under  the  Settled  Land  Act,  1887,  to  authorize  the  application  of  them  in 
the  redemption  of  terminable  rent-charges  on  the  glebe  created  under  the^ 
Land  Improvement  Act,  1864. 

Adjouened  summons. 

By  a  private  lnclosure  Act  (43  Geo.  8,  c.  Ixxxiii.),  passed  in 
:  1803,  commissioners  were  appointed  to  divide,  allot,  and  inclose 

the  common  and  waste  lands  within  the  parish  of  Castle  Bytham, 
in  the  county  of  Lincoln,  and  the  commissioners  were  authorized 
and  required,  amongst  other  things,  to  set  out,  allot,  and  award 
unto  "  Thomas  Fanshaw  Middleton,  as  vicar  of  Castle  Bytham 
aforesaid,  and  his  successors,"  such  part  of  the  lands  intended  to 
be  divided,  allotted,  and  inclosed  as  should  be  full  compensa- 
tion for  the  then  present  uninclosed  and  glebe  lands  and  rights 
of  common  belonging  to  the  said  T.  F,  Middleton  as  vicar  as 
aforesaid. 

By  their  award,  dated  the  18th  of  September,  1807,  the  com- 
missioners allotted  and  awarded  "  unto  and  for  the  said  Thomas 
Fanshaw  Middleton,  and  his  successors,  vicars  of  Castle  Bytham,'' 
certain  plots  of  land  "  in  full  compensation  and  satisfaction  for 
such  of  the  glebe  lands  and  rights  of  common  respectively  of  the 
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said  vicar  as  were  open  and  unenclosed  at  the  time  of  passing  STIRLING  J. 
the  said  Act " ;  and  these  plots  of  land  were  from  that  time  1894 
treated  and  enjoyed  as  part  of  the  glebe  lands  of  the  vicarage.        Ex  parte 
Between  the  years  1878  and  1884  the  present  vicar  (acting  oas^^le^ 
under  the  Land  Improvement  Act,  1864),  with  the  consent  of  the  ^^^^^^^^^ 
Inclosure  Commissioners  for  England  and  Wales,  and  with  the  Midland 

sanction  of  the  Bishop  and  the  Dean  and  Chapter  of  Lincoln   

(who  were  the  patrons  of  the  living),  borrowed  from  the  Land 
Loan  and  Enfranchisement  Company  divers  sums  of  money,  for 
the  purpose  of  making  improvements  and  erecting  farm  buildings 
upon  the  glebe  lands.  The  sanction  of  the  patrons  was  given 
upon  condition  that  both  principal  and  interest  should  be  paid 
off  within  twenty-five  years ;  and  the  sums  so  borrowed  were 
accordingly  secured  by  terminable  rent-charges  upon  the  whole 
of  the  glebe  lands,  payable  half-yearly  for  the  period  of  twenty- 
five  years. 

The  sums  borrowed  were  all  laid  out  in  permanent  improve- 
ments upon  the  glebe  lands,  which  were  improvements  within 
the  meaning  of  the  Settled  Land  Act,  1882. 

The  Midland  Bailivay  Company  had  recently  taken  for  the 
purpose  of  their  railway  a  portion  of  the  glebe  lands  which  had 
formed  the  subject  of  the  award,  and  had  paid  the  purchase- 
moneys  into  Court  under  the  Midland  Railway  Act,  1889,  and 
the  Lands  Clauses  Consolidation  Acts,  1845,  1860,  and  1869. 

The  net  income  of  the  living  of  Castle  Bytliam  did  not  exceed 
£170  a  year,  out  of  which  the  vicar  had  to  apply  £75  5s.  Qd.  in 
keeping  down  the  rent-charges.  This  he  had  hitherto  regularly 
done,  and  he  now  took  out  the  present  summons  for  the  purpose 
of  obtaining  an  order  {inter  alia)  that  out  of  the  fund  in  Court 
•the  amount  remaining  due  to  the  Land  Loan  and  Enfranchise- 
ment Company  might  be  paid  to  them,  in  discharge  of  their  claim 
over  the  glebe  lands  of  the  benefice,  so  as  to  clear  off  the  rent- 
charges  ;  upon  the  ground  that  the  moneys  borrowed  had  been 
laid  out  in  permanent  improvements  upon  settled  lands. 

The  summons  first  came  on  on  the  24th  of  May,  1894. 

Yate  Lee,  for  the  summons : — 

The  money  in  Court  cannot  be  applied  in  paying  off  the 
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STIRLING  J.  rent-cliarges  under  sect.  69  of  the  Lands  Glauses  Consolidation 
1894      Act ;  but  I  suggest  that  it  may  be  so  applied  under  sect.  1  of  the 
Ex  parte    Settled  Land  Act,  1887. 

^^ASTLE^  [Stirling  J. : — Is  not  a  rent-charge  a  "  debt  or  incumbrance 
^^eT^hT  affecting  the  land  "  within  sect.  69  of  the  Lands  Clauses  Act  ?] 

Railway  Co.  No.  Eent-charges  were  not  considered  to  be  "  incumbrances 
affecting  the  inheritance  "  of  settled  land  within  sect.  21  of  the 
Settled  Land  Act,  1882 ;  hence  arose  the  necessity  for  the  Act  of 
1887.  The  land  taken  by  the  railway  company  is  settled  land 
within  the  meaning  of  the  Settled  Land  Act,  1882,  s.  2.  Under 
the  Inclosure  Act  it  was  awarded  to  the  vicar  and  his  successors, 
thus  creating  a  settlement  for  the  purposes  of  the  Act  of  1882. 
It  is  not  disputed  that  the  money  raised  upon  the  security  of 
the  rent-charges  was  spent  by  the  vicar  in  executing  "improve- 
ments," authorized  by  the  Act  of  1882,  and  by  sect.  21  of  that 
Act  capital  money  arising  under  the  Act  may  be  applied  in 
payment  for  such  improvements.  Again,  under  sect.  32,  money 
in  Court  under  the  Lands  Clauses  Act,  1845,  which  is  liable  to  be 
laid  out  in  the  purchase  of  land  to  be  made  subject  to  a  settle- 
ment, can  be  applied  as  capital  money  arising  under  the  Acts. 

Heading  sect.  69  of  the  Lands  Clauses  Act  together  with  the 
Settled  Land  Act,  I  submit  that  the  money  in  Court  is  liable  to 
be  so  laid  out.  That  being  so,  the  case  comes  exactly  within 
sect.  1  of  the  Settled  Land  Act  of  1887. 

[Stirling  J. : — If  you  are  right,  then  the  whole  of  the  land 
could  be  sold  under  the  Settled  Land  Acts.  Has  it  ever  been 
held  that  ecclesiastical  lands  come  within  those  Acts  ?] 

No ;  but  it  has  been  held  that  charity  lands  do :  In  re  Byron's 
Charity  (1) ;  In  re  Bethlehem  and  Bridewell  Hospitals  (2) ;  and 
Ex  parte  Jesus  College,  Camhridge  (3). 

[Stirling  J.  referred  to  Ex  parte  Hector  of  KirJcsmeaton  (4) 
and  Morgan's  Chancery  Acts  and  Orders  (5).] 

That  decision  was  before  the  passing  of  the  Settled  Land  Act, 
1882. 

(1)  23  Ch.  D.  171.  (3)  W.  N.  (1884)  37. 

(2)  30  Ch.  D.  541.  (4)  20  Ch.  D.  203. 

(5)  eth  Ed.  p.  28. 
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[Stirling  J. : — It  is  clearly  a  matter  of  discretion  :  In  re  STIRLING  J. 
Smith  (1).]  1894 
Yes;  but  I  submit  that  the  Court  should  exercise  it  iu  favour    Ex  parte 

of  the  Applicant.  Castle 

Bytham  and 

Ex  'parte 

Stirling  J.  then  ordered  the  case  to  stand  over  in  order  that  Midland 
„.-..         -11  1        i-p  Railway  Co. 

the  patron  oi  the  living  might  be  represented,  and,  ii  necessary,  -~ 

heard  upon  the  point. 

The  railway  company,  who  had  been  made  Kespondents  to 
the  summons,  did  not  appear,  as  it  had  been  arranged  that 
the  costs  should  be  limited  to  such  costs  as  would  have  been 
incurred  if  the  matter  had  been  decided  in  Chambers. 

The  summons  was  then  amended  by  adding  the  patrons  of  the 
living  as  Kespondents,  and  came  on  again  for  further  argument 
on  the  25th  of  October,  1894. 

Wacey  for  the  patrons  : — 

The  Court  has  no  jurisdiction  to  make  the  order  which  is  here 
applied  for.  It  is  admitted  that  money  paid  in  under  the  Lands 
Clauses  Consolidation  Act  cannot  under  the  powers  of  that  Act  be 
applied  in  paying  off  terminable  rent-charges ;  and  the  autho- 
rities on  that  point  are  Ex  parte  Rector  of  Grimoldly  (2)  and 
Ex  parte  Rector  of  Kirhsmeaton  (3).  Neither  can  it  be  done 
under  the  Settled  Land  Act,  1887.  The  land  taken  by  the  railway 
company  was  not  "  settled  land  "  within  sect.  2,  sub-sects.  1  and  3 
(the  definitions  clause)  of  the  Settled  Land  Act,  1882.  The  award 
was  not  an  instrument  limiting  an  estate  or  interest  in  land  "  to 
or  in  trust  for  any  persons  by  way  of  succession."  The  word 
"  successors  "  is  used  to  shew  that  each  vicar  is  to  take,  not  as  an 
individual,  but  as  an  ecclesiastical  corporation  sole,  the  whole 
fee  simple,  but  without  the  power  of  alienation.  But  even  if  the 
land  actually  taken  by  the  company  is  "  settled,"  the  rest  of  the 
glebe  is  not,  and  the  improvements  were  effected  and  the  money 
borrowed  on  the  security  of  the  whole  glebe ;  improvements  "  of 
a  kind  authorized  by  the  Act  of  1882  "  are  confined  to  works 

(1)  40  Ch.  D.  386.  (2)  2  Ch.  D.  225. 

(3)  20  Ch.  D.  203. 
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STIRLING  J.  "on  or  in  connection  with  and  for  the  benefit  of  settled  land" 
1894      exclusively  (sect.  25  of  the  Act  of  1882);  the  redemption  of 
Ex  parte    these  rent-charges,  therefore,  is  not  "  payment  for  an  improve- 
Tjastle''  authorized  by  the  Act  of  1882  "  within  the  Act  of  1887. 

Bttham  and  The  cases  cited  under  sect.  32  of  the  Act  of  1882  are  charity 

Ex  parte  i        i      •  .  i  i     i      i       t  • 

Midland    cases,  and  are  not  actual  authorities  as  to  glebe  lands.    It  is 
Railway  CJo.  jj^g^j^]^^     ^qq  ]^q^  purchase-moneys  of  glebe  lands  can  be  said 
to  be  within  sect.  32  as  moneys  "  liable  to  be  laid  out  in  the 
purchase  of  land  to  be  made  subject  to  a  settlement,"  and  the 
cases  should  not  be  extended. 

But,  at  any  rate,  if  the  contention  of  the  Applicant  on  these 
points  can  prevail,  and  there  is  jurisdiction  to  make  the  order,  the 
Court  has  a  discretion  whether  it  will  exercise  its  jurisdiction  or 
not.  The  present  patrons  object  to  this  application  of  the  fund 
in  Court  upon  the  ground  that  it  will  diminish  the  value  of  the 
living ;  and  I  submit  that  the  Court  will  decline  to  exercise  its 
discretion  on  the  face  of  their  objection,  so  as  to  defeat  the  con- 
dition which  was  imposed  upon  the  vicar  when  the  patrons  for 
the  time  being  gave  their  consent  to  the  loan. 

Yate  Lee,  in  reply. 


Stirling  J. : — 

This  is  an  application  which  raises  several  questions  not  free 
from  difficulty  under  the  Settled  Land  Acts,  In  the  view  which 
I  take  of  the  case,  it  is  not  necessary  for  me  to  decide  all  the 
points  which  have  been  raised  ;  but  I  desire  to  take  some  notice 
of  them  in  due  order.  The  facts  of  the  case  are  very  simple. 
[His  Lordship  then  stated  part  of  the  facts,  and  continued  : — ] 

In  the  years  1878,  1879,  and  1884  the  vicar  thought  it  desir- 
able to  make  certain  improvements  in  the  way  of  erecting  farm 
buildings  and  other  things  of  that  sort  upon  the  glebe,  and,  with 
the  consent  of  the  patrons  and  the  sanction  of  the  Inclosure 
Commissioners,  he  raised  certain  sums  for  the  purpose  of  making 
these  improvements,  all  of  which  were  improvements  within  the 
Settled  Land  Acts ;  and  in  that  way  certain  sums  became  charged 
upon  the  land,  and  were  repayable  by  half-yearly  instalments 
spread  over  a  period  of  twenty-five  years.    The  consent  of  the 
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patrons  was  given  to  that  form  of  raising  the  money,  and  they  STIRLING  J. 
limited  their  consent  to  the  loans  being  repayable  within  twenty-  1894 
five  years,  which  was  under  the  then  existing  statute  the  longest    ex  parte 
term  for  which  such  payments  could  be  extended.    That  being  ^^stlb^ 
the  state  of  things,  it  has  come  to  pass,  from  causes  with  "^^^^^^.^J^^ 
which  we  are  all,  unfortunately,  but  too  familiar,  that  the  Midland 
value  of  the  glebe  land  to  the  vicar  is  now  much  less  than  it  ^^^^^^^ 
used  to  be;  and  it  cannot  be  doubted  that  he  feels  heavily 
the  pressure  of  the  payment  of  these  instalments ;  and  he  now 
applies  that  a  portion  of  the  fund  in  Court  should  be  paid  in  the 
redemption  of  these  charges.   That  cannot  be  done  except  under 
the  powers  of  the  Settled  Land  Acts;  and  in  order  that  the 
application  should  be  successful  it  is  necessary  to  shew,  first, 
that  the  case  is  within  the  Act  of  1882 ;  and,  secondly,  that  if  it 
be  so,  it  is  a  case  in  which  the  Court  ought,  in  the  exercise  of 
its  discretion,  to  use  the  power  vested  in  it  by  the  Settled  Land 
Act,  1887,  and  to  direct  the  payment  applied  for  to  be  made. 

With  reference  to  the  question  of  the  jurisdiction  of  the 
Court  to  make  any  order  at  all,  two  arguments  have  been 
urged.  First  of  all,  it  is  said  that  this  is  settled  land  within 
the  meaning  of  the  Settled  Land  Act,  1882,  wherein  a  settle- 
ment is  defined  to  be  any  instrument  or  instruments  under  or 
by  virtue  of  which  "  any  estate  or  interest  in  land  stands  for 
the  time  being  limited  to  or  in  trust  for  any  persons  by  way 
of  succession."  Now,  this  raises  a  very  wide  question,  because 
if  that  contention  is  well  founded,  not  only  would  there  be 
jurisdiction  in  the  Court  to  deal  with  this  money,  but,  inde- 
pendently of  the  Court,  each  successive  vicar  would  have  power 
to  deal  with  the  land  from  which  the  money  has  arisen  by 
way  of  sale  or  lease  in  accordance  with  the  Settled  Land  Acts. 
This  is  ecclesiastical  land,  and  by  the  statute  of  Elizabeth 
(13  Eliz.  c.  20)  vicars  are  prohibited  from  alienating  such  land 
except  to  a  limited  extent.  The  restrictions  contained  in  that 
statute  have  been  in  a  certain  degree  removed  in  modern  times ; 
but  in  all  cases,  I  believe,  alienation  cannot  take  place  by 
an  ecclesiastical  corporation  within  the  meaning  of  the  statute 
of  Elizabeth  without  the  consent  of  the  Ecclesiastical  Commis- 
sioners, and  it  is  difficult  to  imagine  that  when  the  Settled  Land 


354 


CHANCEKY  DIVISION. 


[1895] 


STIRLING  J.  Act  was  passed  the  Legislature  intended  to  repeal  the  Act  of 

1894       Elizabeth  as  to  the  extent  of  alienation,  or  to  dispense  in  such 

Exparte    cases  with  the  consent  of  the  Commissioners.    But  when  one 

YicAE  or    looks  at  the  definition  in  the  2nd  section  of  the  Act  of  1882,  it 
Castle  ^  ^  ' 

Bythamand  appears  that  this  land  does  not  by  virtue  of  this  Inclosure 

Midland  Act  and  award  stand  limited  "  to  or  in  trust  for  any  persons  by 
Railway  Co.  ^£  succession."  No  doubt  the  award  is  to  the  vicar  and  his 
successors ;  but  the  words  "  and  his  successors  "  are  only  words  of 
limitation  introduced  to  shew  that  the  vicar  was  to  take  in  his 
corporate  capacity  and  not  as  an  individual ;  and  they  really 
have  an  effect  similar  to  that  of  the  words  "  and  his  heirs  in 
a  limitation  to  A.  B,  and  his  heirs,  the  words  "  and  his  succes- 
sors "  being  apt  (if  not  necessary)  for  the  purpose  of  vesting  an 
estate  of  inheritance  in  a  corporation  sole :  see  Co.  Litt.  (1).  I 
am,  therefore,  not  prepared  to  hold  that  the  Inclosure  Act  and 
the  award  constituted  or  operated  as  a  settlement  within  the 
meaning  of  the  Act. 

But  there  is  another  way  of  looking  at  the  question,  and  for 
this  purpose  the  material  section  is  sect.  32  of  the  Act  of  1882. 
That  section  provides  that  where,  under  the  Lands  Clauses  Con- 
solidation  Act,  any  money  has  been  paid  into  Court,  and  is  liable 
to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  to  the 
settlement,  then  that  money  may  be  invested  or  applied  as 
capital  money  arising  under  the  Settled  Land  Act,  as  if  it  had 
been  authorized  by  the  Act  under  which  the  money  is  in  Court. 
There  have  been  a  number  of  decisions,  beginning  with  one  by 
Lord  Justice  Fry,  when  a  Judge  of  First  Instance,  in  which  an 
interpretation  has  been  put  upon  the  language  of  that  section. 
The  first  case  is  In  re  Byron's  Charity  (2),  and  this  very  point 
was  raised  by  the  learned  Judge  in  the  course  of  the  argu- 
ment. He  says:  "Can  it  be  said  that  the  purchase-money 
of  land  belonging  to  a  charity  absolutely  is  liable  to  be  laid 
out  in  the  purchase  of  land  to  be  made  subject  to  a  settle- 
ment ?  "  And  it  was  argued  on  behalf  of  the  petitioners  that 
sect.  32  of  the  Act  of  1882  must  be  read  with  sect.  69  of  the 
Lands  Clauses  Consolidation  Act,  and  that  the  money  was  "  settled  " 
within  the  meaning  of  sect.  69,  and,  therefore,  was  within  sect.  32 
(1)  8  b.  (2)  23  Ch.  D.  171. 
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of  the  Settled  Land  Act;  and  the  learned  Judge  said  :  «  I  think  STIRLING  J. 
the  32nd  section  of  the  Settled  Land  Act  must  be  read  with  the  1894 
69th  section  of  the  Lands  Clauses  Act,  and  therefore  I  make  the    ex  iMrte 
order."    Now,  if  one  looks  at  the  69th  section  of  the  Lands  ^^^^^^ 
Clauses  Act,  it  is  obvious  that  the  word  "  settle  "  is  used  in  a  i^ytham  and 

Jb^x  parte 

much  looser  and  wider  sense  than  in  the  Settled  Land  Act.    As  :Midland 

was  pointed  out  in  In  re  Byron  s  Charity  (1),  one  of  the  ways  in   

which  the  money  may  be  applied  is  to  the  discharge  of  incum- 
brances "  affecting  the  land  in  respect  of  which  such  money  shall 
have  been  paid,  or  affecting  other  lands  settled  therewith  to  the 
same  or  the  like  uses,  trusts,  or  purposes."  And  it  may  be  applied 
in  the  "  purchase  of  other  lands  to  be  conveyed,  limited,  and  settled 
upon  the  like  uses,  trusts,  and  purposes,  and  in  the  same  manner 
as  the  land  in  respect  of  which  such  money  shall  have  been  paid 
stood  settled."  The  word  used  is  "  settled  " ;  and  if  the  present 
application  had  been  made  under  the  Lands  Clauses  Consolidation 
Act  for  an  investment  of  the  fund  in  Court  in  the  purchase 
of  land  for  the  use  of  the  vicar  and  his  successors,  that  would 
have  been  a  proper  use  of  the  money,  and  the  land  so  bought 
would  have  stood  settled  to  the  like  uses  as  the  land  taken  by 
the  railway  company  stood  settled  before  it  was  so  taken.  The 
judgment  of  Lord  Justice  Fry  amounts  to  this,  that,  inasmuch 
as  in  sect.  69  the  word  "  settle  "  is  used  in  this  wide  and  popular 
way,  the  like  interpretation  must  be  put  on  the  word  "  settle- 
ment "  in  sect.  32,  and  that  that  word  must  not  be  read  in  the 
strict  sense  of  sect.  2,  sub-sect.  1,  of  the  Settled  Land  Act.  The 
matter  does  not  rest  solely  on  the  authority  of  Lord  Justice  Fry, 
great  as  that  authority  would  be ;  but  his  decision  has  been  fol- 
lowed without  question  and  apparently  without  argument  by  Lord 
Justice  Kay,  when  a  Judge  of  First  Instance,  in  Ex  'parte  Jesus 
College,  Cambridge  (2),  and  by  Mr.  Justice  Chitty  in  In  re  Bethlehem 
and  Bridewell  Hospitals  (3) ;  so  that  there  is  the  authority  of 
these  three  learned  Judges  for  the  view  which  is  pressed  upon 
me.  Having  regard  to  that  weight  of  authority,  I  am  not  pre- 
pared to  take  upon  myself  to  say  that  that  interpretation  of 
sect.  32  is  one  to  which  I  cannot  agree.    It  might,  as  it  seems  to 

(1)  23  Ch.  D.  171.  *  (2)  W.  N.  (1884)  37. 

(3)  30  Ch.  D.  541. 


356 


CHANCERY  DIVISION. 


[1895] 


STIRLING  J.  me,  be  a  very  beneficial  one,  as  it  enables  the  Court  to  do  many 
1894  things  which  may  well  have  been  within  the  purview  of  the 
Ex  parte  Legislature.  At  all  events,  I  do  not  dissent  from  those  decisions, 
T)astle^    although  I  might  have  felt  some  difficulty  in  coming  to  the 

Bytham  and  same  conclusion  myself  in  the  first  instance.    Therefore,  I  assume 

Ex  parte 

Midland  that  there  is  jurisdiction  under  sect.  32  to  deal  with  the  money 
Railway  Co.  Court  in  accordance  with  the  provisions  of  the  Settled  Land 
Acts  in  the  way  suggested  by  the  Applicant. 

It  was  formerly  held  that,  under  the  Settled  Land  Act,  1882, 
capital  money  could  not  be  expended  in  the  redemption  of 
terminable  charges  of  this  kind.  That  was  decided  in  In  re 
KnatdihulV s  Settled  Estates  (1).  Then  in  1887,  shortly  after  that 
decision,  the  Settled  Land  Acts  Amendment  Act  was  passed.  That 
Act  provides  that  where  an  authorized  improvement  has  been 
made  and  a  rent-charge  created,  any  capital  money  expended  in 
redeeming  such  rent-charge  shall  be  deemed  to  be  applied  in 
payment  for  an  improvement  authorized  by  the  Act  of  1882. 
The  language  is  peculiar ;  but  it  provides,  as  I  have  said,  that 
any  capital  expended  in  redeeming  a  rent-charge  is  to  be  deemed 
to  be  applied  in  payment  for  the  improvement  in  respect  of 
which  the  rent-charge  was  created.  There  is,  however,  I  need 
hardly  say,  a  discretion  in  the  Court  as  to  whether  the  money 
shall  be  so  applied  or  not.  There  are  a  number  of  ways  in  which 
it  may  be  applied,  and  the  Court  has  a  discretion  in  the  matter. 
That  is  not  disputed. 

The  question  then  arises  whether  this  is  a  proper  case  for 
the  exercise  of  the  discretion  vested  in  me.  I  have  already 
said  that  the  patrons  of  the  living  gave  their  consent  on  the 
terms  that  the  charge  should  be  redeemed  within  a  limited 
period.  None  of  the  ecclesiastical  dignitaries  who  then  con- 
stituted among  them  the  patrons  are  now  living;  but  the 
present  patrons  appear  and  object  to  the  order  being  made. 
They  say,  and  truly,  that  the  expenditure  of  this  money  in 
Court,  which  represent  corpus,  would  diminish  the  value  of  the 
living,  and  that  they  themselves  would  not  have  consented  to 
such  a  charge  being  created  otherwise  than  for  a  limited  period 
if  they  had  been  asked  to  do  so  in  th^  first  instance.    Ought  I 

a)  27  Ch.  D.  349. 
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BOW  to  say  that  this  would  be  a  proper  application  of  the  fund  STIRLING  j. 
in  Court  ?    It  does  not  appear  to  me  that  I  ought.    I  cannot  see  1894 
that  if  I  refuse  to  make  the  order  there  is  any  hardship  on  the    Ex  parte 
vicar,  for  I  only  keep  him  to  the  bargain  he  made  with  his  eyes  ^^s^le^ 
open ;  and  if  I  make  the  order  against  the  opposition  of  the  Bytham  and 

1         .  ■^         .      ,  -,  Ex -parte 

patrons  1  drive  them  into  a  bargain  they  never  made  and  never  Midland 
would  have  contemplated.  I  deeply  regret  that  the  annual  ^^^^J^^*^- 
value  of  the  living  should  have  fallen  so  low ;  but  it  is  beyond 
my  power  to  remedy  it,  and  I  cannot  see  that  I  ought  to  make 
the  order  on  any  such  grounds.  The  circumstances  which  have 
brought  that  state  of  things  to  pass  have  arisen  from  causes  with 
which  we  are  all  familiar,  and  which  do  not  affect  ecclesiastical 
lands  alone.  Having  regard,  therefore,  to  what  has  taken  place 
in  the  past,  I  do  not  see  my  way  to  the  exercise  of  my  dis- 
cretion in  favour  of  the  present  application.  The  money  must 
be  invested  and  the  income  paid  to  the  vicar. 

Solicitors :  Bouth,  Staceij,  &  Castle,  agents  for  Stapleton  d: 
Hildyardj  Stamford  ;  Patersons,  Snoiv,  Bloxam,  &  Kinder,  agents 
for  Swan  &  Bourne,  Lincoln, 

W.  W.  E. 
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BOAKE  V.  STEVENSON. 


1894 


[1894   B.  1321.] 


Practice— Order  in  Chamhers — Motion  to  Discharge — "A'p'peaV — Leave  from 
Judge  or  Court  of  Appeal — Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
s.  50 — Supreme  Court  of  Judicature  (Procedure)  Acty  1894  (57  &  58  Vict, 
c.  16),  s.  1. 

Notwithstanding  tlie  regulations  as  to  appeals  in  sect.  1  of  the  Supreme 
Court  of  Judicature  (Procedure)  Act,  1894,  an  unsuccessful  litigant  in 
Chambers  in  the  Chancery  Division  still  has  three  alternatives — either  to 
move  before  the  Judge  in  Court  to  discharge  the  order  made  in  Chambers, 
or  to  have  the  matter  adjourned  into  Court,  or  to  obtain  leave  from  the 
Judge  to  go  to  the  Court  of  Appeal  direct  upon  his  certificate  that  no 
further  argument  is  required.  But,  with  a  view  to  preventing  delay  and 
expense,  the  Court  will,  as  far  as  possible,  discourage  motions  to  discharge 
orders  made  in  Chambers. 

A  motion  to  discharge  an  order  made  in  Chambers  is  not  an  "  appeal," 
but  a  rehearing. 


Action  for  alleged  infringement  of  a  patent. 

On  the  19th  of  November,  1894,  the  Plaintiffs,  Boahe,  Boherts 
<&  Co.,  applied  to  Mr.  Justice  Kekewich  in  Chambers  for  leave  to 
deliver  certain  interrogatories  to  the  Defendants,  Stevenson  & 
Howell,  whereupon  his  Lordship  made  an  order  allowing  some  of 
the  interrogatories,  but  disallowing  the  majority  of  them,  and 
directing  that  the  costs  of  the  application  should  be  costs  in  the 
action. 

The  Plaintiffs  now  moved,  on  notice,  to  discharge  or  vary  that 
order,  and  for  leave  to  administer  in  particular  certain  of  the 
disallowed  interrogatories,  together  with  fresh  interrogatories. 

The  question  arose  whether  a  motion  to  discharge  an  order 
made  in  Chambers  was  an  "  appeal  "  requiring  the  leave  of  the 
Judge  or  of  the  Court  of  Appeal  under  sect.  1  of  the  Supreme 
Court  of  Judicature  (Procedure)  Act,  1894. 

Sir  B.  E.  Wehster,  Q.C.,  and  Carpmael,  for  the  Plaintiffs  :— 
This  is  not  an  "  appeal,"  but  a  rehearing  :  In  re  Giles  (1)  ;  and 

therefore  does  not  require  leave  under  sect.  1  of  the  Supreme 

Court  of  Judicature  (Procedure)  Act,  1894. 

(1)  43  Ch.  D.  391,  395. 
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[Kekewich  J. : — I  assent  to  that :  this  is  not  an  "  appeal."  KEKEWICH 
You  cannot  have  an    appeal "  from  the  Judge  in  Chambers  to 
the  Judge  in  Court.] 

The  practice  of  the  Chancery  Division  in  such  cases,  recognised 
by  sect.  50  of  the  Judicature  Act,  1873,  has  not  been  altered. 
We  ask  your  Lordship  to  allow  the  interrogatories,  making  the 
costs  of  the  motion  costs  in  the  action. 

J.  C.  Graham,  for  the  Defendants  : — 

I  submit  that  the  order  in  Chambers  was  right.  What  the 
Plaintiffs  now  desire  by  this  motion  is,  in  substance,  to  serve 
fresh  interrogatories:  but  the  motion  is  irregular,  and  the 
Plaintiffs  ought  to  pay  the  costs  of  it. 

Kekewich  J. : — 

A  motion  which  involves  a  question  both  of  practice  and  costs 
is,  according  to  the  old  rule,  doubly  important.  The  point  of 
practice  raised  by  this  motion  is,  so  far  as  I  am  aware,  entirely 
new.  Until  the  Act  of  last  Session,  the  Supreme  Court  of  Judi- 
cature (Frocedure)  Act,  1894,  it  was  competent  for  any  litigant  to 
move  to  discharge  an  order  made  by  a  Judge  in  Chambers,  pro- 
vided he  did  so  within  twenty-one  days,  which  period  was  after- 
wards reduced  to  fourteen  days.  Upon  such  motion  he  is  not  at 
liberty  to  bring  in  any  new  documents :  all  he  can  do  is  to  shew 
that  the  judicial  conclusion  arrived  at  in  Chambers  was  wrong. 
That  right  of  moving  to  discharge  an  order  made  by  a  Judge  in 
Chambers  in  the  Chancery  Division  was  expressly  reserved  by 
sect.  50  of  the  Judicature  Act,  1873,  which  provided  that  an 
order  made  by  a  Judge  in  Chambers  might  be  set  aside  or  dis- 
charged according  to  the  course  and  practice  of  the  Division 
of  the  High  Court  to  which  the  particular  cause  or  matter  in 
which  such  order  was  made  was  assigned. 

Then  came  this  Act  of  1894,  dealing  with  appeals  in  all 
Divisions  of  the  Court ;  and  it  seemed  good  to  the  Legislature 
that  the  unsuccessful  party  should,  if  desiring  to  appeal  in 
certain  cases  there  mentioned,  go  straight  to  the  Court  of  Appeal, 
and  that  the  questions  between  the  parties  should  not  be  deter- 
mined by  a  series  of  intermediate  appeals.    That  was  in  order  to 
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KEKEWICH  prevent  scandal  and  a  large  increase  of  costs.    No  mention  is 

there  made  of  orders  made  by  the  Juds^e  in  Chambers  in  the 
1894  ...  . 

v^v^  Chancery  Division,  and  I  think  the  Judges  of  the  Chancery 
BoAKE  Division  are  still  at  liberty  to  follow  the  old  practice,  that  is,  to 
Stevenson,  allow  an  unsuccessful  litigant  in  Chambers  three  alternatives — • 
either  he  may  move  to  discharge  the  order,  or  he  may  have  the 
matter  adjourned  into  Court,  or  he  may  obtain  leave  to  appeal 
direct  upon  the  certificate  of  the  Judge  that  no  further  argument 
is  required.  I  am  satisfied  that  I  am  still  competent  to  adjourn 
a  matter  in  Chambers  into  Court ;  that  I  am  still  competent  to 
give  a  certificate  to  enable  the  litigant  to  carry  the  matter  to  the 
Court  of  Appeal ;  and  that  it  is  still  competent  to  me  to  hear  a 
motion  to  discharge  an  order  made  in  Chambers  on  notice  within 
fourteen  days  and  on  the  same  materials  as  were  before  me  in 
Chambers.  As  at  present  advised,  and  subject  to  any  opinion  of 
my  Brother  Judges  and  of  the  Court  of  Appeal,  I  should  dis- 
courage as  far  as  possible  any  motion  to  discharge  an  order  made 
in  Chambers,  because  it  appears  to  me  to  have  been  the  intention 
of  the  Act  of  1894  that  all  matters  should  go  direct  to  the  Court 
of  Appeal. 

This,  however,  is  not  a  motion  to  discharge.  Sir  Bichard 
Webster  does  not  venture  to  say  that  the  order  made  in  Chambers 
was  entirely  wrong,  but  he  now  asks  for  leave  to  deliver  fresh 
interrogatories  besides  those  that  were  dealt  with  in  Chambers. 
It  is  perfectly  competent  to  the  Plaintiffs  to  make  an  application 
in  Chambers  for  leave  to  deliver  new  interrogatories,  notwith- 
standing the  refusal  of  the  existing  interrogatories,  but  it  is  not 
right  to  attempt  that  under  the  form  of  a  motion  to  discharge 
the  order  made  in  Chambers,  and  the  costs  of  coming  here  were 
unnecessary.  The  motion  must  be  refused,  and  the  Plaintiffs 
must  pay  the  costs  in  any  event. 

Solicitors:  Wilson,  Bristows,  &  Carpmael;  Neish,  Howell,  &■ 
Maefarlane. 

G.  I.  F.  C. 
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[1894    D.  1913.] 


Dec.  15. 


Married  Woman — Interest  for  Life  for  [separate  use,  followed  ly  general  Testa- 
mentary Power  of  Appointment  and  Limitation  to  Executors^  Administra- 
tors, or  Assigns — Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 


Bequest  to  trustees,  in  trust  to  pay  income  to  a  woman  married  sub- 
sequently to  the  Married  Women's  Property  Act,  1882,  for  her  life  for  her 
separate  use,  and  as  to  the  capital  for  such  persons  as  she  should  appoint 
by  will,  and,  in  default  of  appointment,  for  her  executors,  administrators, 
or  assigns : — 

Held,  that  by  virtue  of  the  Married  Women's  Property  Act,  1882,  the 
life  interest  and  the  interest  in  reversion  were  alike  limited  to  the  separate 
use  of  the  married  woman,  and  that,  on  her  releasing  her  power,  she  would 
be  absolutely  entitled. 

Whittle  V.  Henning  (1)  held  not  applicable. 


John  Salusbury  Davenport,  by  his  will,  dated  the  15th  of 
February,  1877,  appointed  Livius  S.  King  and  John  B.  C.  Huxham 
executors  and  trustees  thereof,  and,  after  making  specific  bequests, 
devised  all  his  real  estate  and  bequeathed  all  his  personal 
estate  (not  specifically  bequeathed)  to  his  trustees,  upon  trust 
for  sale,  payment  of  the  testator's  funeral  and  testamentary 
expenses  and  debts,  and  investment  of  the  residue  of  the  proceeds 
of  sale  as  therein  mentioned.  The  testator  directed  that  the 
trustees  should  pay  the  annual  income  of  the  said  trust  funds  to 
his  wife  during  her  life,  and  after  her  decease  should  hold  the 
said  trust  funds  upon  trust  to  pay  the  income  thereof  equally  for 
the  benefit  and  maintenance  of  his  two  daughters  during  their 
minorities,  and,  when  they  should  respectively  attain  the  age  of 
twenty-one  years,  to  pay  the  same  income  to  them  in  equal 
moieties  during  their  lives  for  their  separate  use,  and  their 
receipts  alone  should  be  good   discharges  notwithstanding 

(1)  2  Ph.  731. 

Vol.  I.  1895.  2  0  1 


ss.  1,  2. 


Adjourned  summons. 
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KEKEWIOH  coverture ;  and  as  to  the  capital  of  such  trust  funds,  the  testator 
declared  that  the  same  being  divided  into  two  equal  parts 
should,  as  to  each  moiety  thereof,  be  subject  to  the  appoint- 
Da™tort  ^^^^      ^^^^  ^^i^  daughters  respectively,  and  be  assigned 

TuBNER     and  paid  over  by  his  trustees  according  to  such  appointment 
or  appointments,  and  in  default  thereof  to  their  executors, 
—      administrators,  or  assigns  respectively. 

The  testator  died  on  the  18th  of  October,  1877,  leaving  his 
widow  and  two  daughters,  Julia  Mary  Juanita  Salusbury  and  Ethel 
Maud,  him  surviving.  The  testator's  widow  died  on  the  26th 
of  January,  1878.  The  testator's  daughter  Julia  was  married  on 
the  27th  of  February,  1890,  to  Philip  Turner,  The  testator's 
daughter  Ethel  Maud  was  married  on  the  16th  of  March,  1889, 
to  Frederick  Sheridan  Shaw,  Neither  of  the  daughters  released 
the  testamentary  power  of  appointment  conferred  on  her  by 
the  will. 

The  trust  funds  remaining  subject  to  the  trusts  of  the  will 
comprised  two  sums  of  £392  India  £3  10s.  per  Cent.  Stock, 
which  had  been  appropriated  by  the  trustees  to  answer  the 
bequests  to  the  testator's  two  daughters. 

This  was  an  originating  summons  by  the  testator's  two 
daughters  as  Plaintiffs  (without  the  concurrence  of  their 
husbands)  against  the  trustees  of  the  will  as  Defendants,  asking 
for  the  determination  of  the  question  whether  the  Plaintiffs 
were  or  were  not  respectively  entitled  to  have  one  moiety  of  the 
testator's  real  and  personal  estate  assured,  delivered,  and  paid  to 
them  respectively;  and  if  the  question  were  answered  in  the 
affirmative,  then  for  an  order  directing  the  Defendants  to  assure, 
deliver,  and  pay  the  same  accordingly. 

On  the  summons  coming  on  before  his  Lordship  to  be  heard 
in  Chambers,  he  directed  that  it  should  be  adjourned  into  Court, 
and  it  now  came  on  for  hearing. 

It  appeared  that  the  interests  of  the  Plaintiffs  in  the  two 
sums  of  £392  India  stock  were  subject  to  certain  incumbrances. 
It  was  also  stated  that  there  were  certain  sums  for  duty  and 
other  charges  remaining  unpaid,  and  that  there  was  some  real 
estate  belonging  to  the  testator,  the  particulars  and  value 
whereof  were  not  ascertained,  and  which  was  subject  to  an 
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incumbrance.    Under  these  circumstances  the  Defendants  wereKEKEWlCH 
not  in  a  position  to  make  any  immediate  assurance,  delivery,  or 
payment  to  the  Plaintiffs,  and  the  Court  was  merely  asked  to 
make  a  declaration  as  to  the  rights  of  the  Plaintiffs. 


1894 


Bylandy  for  the  Plaintiffs  (the  married  women)  and  the  Defen- 
dant John  B,  C.  Huxham  : — 

Apart  from  the  Married  Women's  Property  Act,  1882,  it  must 
be  admitted,  on  the  authority  of  Whittle  v.  Henning  (1),  and  in 
view  of  the  incapacity  of  the  married  women  to  deal  with  their 
reversionary  interests,  that  the  present  application  could  not 
have  succeeded.  But  it  is  submitted,  that  the  effect  of  that  Act 
is  so  to  alter  the  law  that  these  married  ladies  are,  in  respect  of 
the  bequests  in  question,  in  the  same  position  as  if  they  were  men 
or  femes  sole.  It  is  clear  that  in  the  case  of  a  man  or  a  feme  sole 
limitations  such  as  those  in  the  present  case  would  be  equivalent 
to  an  absolute  gift,  even  though  the  power  of  appointment  inter- 
vening between  the  life  estate  and  the  estate  in  reversion  be 
testamentary  only  :  see  Page  v.  So]per  (2)  ;  Devall  v.  Bichens  (3), 
referred  to  by  Mr.  Justice  Stirling  in  In  re  Onslow  (4).  Again, 
even  in  the  case  of  a  married  woman,  if  the  limitation  to  her 
separate  use  extended  not  merely  to  the  estate  for  life,  but  also 
to  the  subsequent  estate  in  default  of  appointment,  she  would, 
independently  of  the  Married  Women  s  Property  Act,  1882,  be 
entitled  to  claim  payment  just  as  though  she  were  a  feme  sole ; 
and  now  the  Act  has  in  effect  annexed  the  limitation  to  the 
separate  use  to  the  subsequent  gift.  The  present  case  is  prac- 
tically concluded  by  In  re  Onslow.  It  is  true  that  in  that  case 
the  husband  of  the  married  woman  concurred ;  but  the  judgment 
shews  plainly  that  if  he  had  not  concurred  she  would  equally 
have  been  entitled  to  payment.  In  that  case  the  interest  arose 
under  a  settlement,  and  therefore  sect.  19  of  the  Act  had  to  be 
considered ;  but  no  such  objection  arises  in  this  case,  which  can 
be  disposed  of  under  sects.  1  and  2  of  the  Act.  The  limita- 
tions in  that  case  were  practically  the  same  as  those  in  this  case, 
for  a  limitation  to  the  executors,  administrators  and  assigns  of 

(1)  2  Ph.  731.  (3)  9  Jur.  550. 

(2)  11  Hare,  321.  (4)  39  Ch.  D.  622. 
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KEKEWICH  a  person  is  equivalent  to  a  limitation  to  the  person  :  Anderson  v. 

Dawson  (1). 
1894  . 

—  It  is  competent  to  the  married  women  to  release  their  powers : 

Dayenport.  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  52. 
Turner        [Kekewich  J. : — It  is  arguable  that  that  section  is  merely 
King.  declaratory.] 

The  Married  Women's  Property  Act,  1882,  gives  power  to  the 
married  women  to  contract,  and  therefore,  even  if  they  cannot 
release  the  powers,  they  can  bind  themselves  by  contract  not  to 
execute  them. 

Stewart- Smith,  for  the  Defendant  L,  S,  King,  one  of  the 
trustees : — 

With  the  exception  of  In  re  Onslow  (2)  there  does  not  appear 
to  be  any  case  in  which,  under  limitations  similar  to  those  which 
occur  here,  the  Court  has  ordered  payment  to  a  married  woman 
in  the  absence  of  a  power  conferred  on  her  to  appoint  by  some 
instrument  taking  effect  in  her  lifetime.  All  the  applications 
have  been  either  by  spinsters  or  widows,  or  else  there  has  been  a 
power  to  appoint  by  deed  notwithstanding  coverture.  In  Devall 
V.  Dickens  (3)  the  application  was  by  a  spinster,  and  in  Page  v. 
Soper  (4)  by  a  widow. 

In  In  re  Onslow  the  husband  of  the  married  woman  concurred 
in  the  application,  and  Mr.  Justice  Stirling  relied  on  that. 
Moreover,  in  that  case  the  married  woman  had  power  to  appoint 
by  deed  during  discoverture.  There  appears,  therefore,  to  be  no 
authority  which  will  warrant  the  present  application ;  but  the 
trustees  submit  to  act  according  to  the  direction  of  the  Court. 

There  is  here  no  direct  gift  to  the  married  women ;  the  only 
interest  which  they  take  is  under  the  directions  to  the  trustees 
to  pay  the  income  to  them  during  their  lives. 

Kekewich  J.: — 

There  is  some  advantage  in  this  case  having  been  brought 
before  the  Court  and  argued,  because  the  main  question  which 
arises  here  has  lately,  within  my  own  experience,  been  of  not 

(1)  15  Ves.  532,  536.  (3)  9  Jur.  550. 

(2)  39  Ch.  D.  622.  (4)  11  Hare,  321. 
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unfrequent  occurrence,  and  in  many  applications  with  which  KEKEWIOH 
I  have  had  to  deal  the  position  of  the  married  woman  under 

1894 

the  Married  Women's  Property  Act,  1882,  has  not  been  suffi- 
ciently  borne  in  mind,  and  if  it  had  been  some  difficulties  which  jy^^^^pQ^^j, 
have  arisen  might  have  been  solved.    In  the  present  case  a  Turner 
consideration  of  the  effect  of  the  Act  to  my  miud  solves  the  ^^^^ 

difficulty.   

I  do  not  attribute  any  importance  to  the  distinction  which  has 
been  drawn  on  behalf  of  the  trustees  between  a  direct  gift  to  the 
daughters  and  a  direction  to  pay  to  them.  I  think  that  the  two 
forms  of  gift  are  equivalent  for  the  present  purpose  ;  and  accord- 
ing to  the  authorities  it  is  clear  that  the  ultimate  gift  to  the 
executors,  administrators  and  assigns  of  the  testator's  daughters 
respectively,  in  such  a  connection  as  that  in  which  I  find  it  here, 
is  equivalent  to  a  gift  of  the  reversion  to  the  daughters  them- 
selves. The  case,  therefore,  with  which  I  have  to  deal  is  in  effect 
that  of  property  settled  upon  trust  for  a  married  woman  for  life 
for  her  separate  use  with  remainder  to  such  persons  as  she  shall 
by  will  appoint,  and  in  default  of  appointment  for  herself 
absolutely. 

Now,  before  the  Married  Women's  Property  Act,  I  conceive 
that  in  such  a  case  as  that  the  two  interests  so  given  to  the 
married  woman,  even  if  the  power  of  appointment  was  cut  out  or 
got  rid  of  by  release  or  otherwise,  could  not  coalesce.  I  use  the 
word  "  coalesce  "  because  that  is  the  phrase  used  in  the  cases.  The 
case  to  which  I  have  from  early  times  been  accustomed  to  refer 
upon  this  subject  is  Hanchett  v.  Briscoe  (1),  before  Sir  John 
Romilly  in  1856.  He  goes  into  the  matter  at  length  on  pp. 
503  and  504  of  the  report,  and,  so  far  as  I  am  aware,  the  decision 
in  that  case  has  never  been  departed  from ;  and  though  I  have  no 
note  of  any  case  in  which  it  has  been  cited,  I  am  certainly 
aware  of  many  in  which  it  has  been  followed.  At  the  conclusion 
of  his  observations  Sir  John  Romilly  says  this  :  "  Cases  are  cited 
which,  in  my  opinion,  go  much  further,  as  Whittle  v.  Henning  (2), 
before  Lord  Cottenham,  where  the  interests  were  of  the  same 
quality,  but  the  one  had  been  transferred  to  the  other  for  the 
purpose  of  making  them  coalesce,  Lord  Cottenham  said,  he  would 
(1)  22  Beav.  496.  (2)  2  Ph.  731. 
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King 


KEKEWICH  not  allow  lier  to  dispose  of  the  property.  But  here  they  are  of 
different  qualities ;  the  estate  for  life  is  for  the  separate  use,  but 
the  reversion  is  not  for  the  separate  use  :  it  is  to  her  absolutely, 
In  re  that  is  to  sav,  it  is  only  liable  to  be  disposed  of  by  some  instru- 
TuBNER  J^eiit  when  she  is  discovert.  In  my  opinion,  the  Married 
Women's  Property  Act,  1882,  has  removed  the  difficulty  in  a 
case  of  this  kind,  because  the  effect  of  that  Act  is  that,  in 
the  case  of  a  woman  married  after  the  passing  of  the  Act,  the 
reversion  is  equally  settled  on  her  for  her  separate  use ;  the 
estate  for  life  is  for  her  separate  use,  and  the  reversion  is  also 
for  her  separate  use.  Having  regard  to  that,  ought  the  Court 
to  apply  any  such  doctrine  as  that  of  Whittle  v.  Eenning  (1)  in 
order  to  protect  the  married  woman  ?  It  seems  to  me  that  the 
policy  of  the  Act  is  to  make  the  married  woman  a  feme  sole — to 
put  her  in  precisely  the  same  position  as  regards  her  property  as 
that  which  she  would  occupy  if  she  were  a.  feme  sole,  or  in  other 
words,  if  she  were  a  man  instead  of  a  married  woman.  Any 
equitable  doctrine  such  as  was  applied  in  Whittle  v.  Henning  for 
the  protection  of  married  women  seems  to  me,  under  existing 
circumstances,  to  be  out  of  place ;  and  the  consequence  is  that 
the  two  interests  do  coalesce,  and  there  is  no  reason  why  the 
married  woman  should  not  dispose  of  her  own  property  as  she 
pleases.  I  am  aware  that  the  result  of  that  is,  in  great  measure, 
to  displace  Whittle  v.  Eenning.  That  decision  will,  however, 
still  apply  to  reversionary  interests  which  are  not  of  the  same 
simple  character  as  that  with  which  I  have  here  to  deal.  But 
where,  as  in  the  present  case,  there  is  an  estate  for  life  followed 
by  an  estate  in  reversion,  both  limited  to  the  separate  use  of  a 
married  woman,  and  only  divided  by  a  power  of  appointment 
which  may  be  got  rid  of,  then  it  seems  to  me  that  I  should  be 
failing  to  carry  out  the  policy  and  principle  of  the  Married 
Women's  Property  Act,  1882,  and  the  law  established  by  it,  if  I 
declined  to  regard  the  married  woman  as  the  absolute  owner  for 
all  intents  and  purposes.  I  think,  therefore,  that  there  must  be 
a  declaration  that  the  married  women  releasing  their  powers  of 
appointment  are  absolutely  entitled  to  the  shares  settled  on  them 
in  the  way  I  have  mentioned.    Then  the  rest  of  the  summons 

(1)  2  Ph.  731. 
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must  be  dealt  with  in  Chambers.    I  have  said  that  the  married  KEKEWICH 

women  must  release  their  powers  because  I  am  now  only  making  ^' 

a  declaration.    If  I  went  on  at  their  request  to  order  payment,  I 

should  not  require  any  release  of  the  powers,  because  the  order  _ 

»  .  Davenport. 

for  payment  would  operate  as  a  release.    But  as  the  order  is  not  tuenes 

in  that  form,  I  think  there  must  be  releases  of  the  powers. 

Solicitors  :  Huxham  &  BawUnson  ;  Austin  &  Austin, 

C.  C.  M.  D. 


In  re  GILCHRIST  EDUCATIONAL  TEUST.  kekewich 

J. 

Charity — Endoiument — Trustees^  Discretionary  Power  of  dealing  with  Capital  1894 
— Mixed  Charity — Charity  Commissioners — Jurisdiction — Accounts — Con-  — ^ 
tempt — Attachment^  Motion  for — Form  of  Order — Charitable  Trusts  Act,  Dec^A^. 
1853  (16  (fc  17  Vict.  c.  137),  ss.  62,  66. 

A  testator  bequeathed  iiis  residuary  personal  estate  to  trustees  upon 
trust  to  apply  the  same  in  such  manner  as  they  should  "  in  their  absolute 
and  uncontrolled  discretion  think  proper  "  for  the  benefit  of  a  charity, 
which  was  not  supported  by  any  voluntary  subscriptions ; — 

Held,  that,  notwithstanding  this  absolute  discretionary  power  of  dealing 
with  the  trust  funds,  the  bequest  was  an  "  endowment "  of  the  charity 
within  sect.  66  of  the  Charitable  Trusts  Act,  1853,  and  that  the  charity, 
not  being  a  "  mixed  charity,"  was  not  exempted  by  sect.  62  from  the 
jurisdiction  of  the  Charity  Commissioners,  who  were  therefore  entitled  to 
demand  from  the  trustees  accounts  of  the  property  and  income  of  the 
charity. 

In  re  Clergy  Orphan  Corporation  (1)  considered. 

John  BOBTHWICK  GILGHBIST,  who  died  in  1841,  by  a 
codicil  dated  the  8th  of  December,  1840,  to  his  will  of  even  date, 
directed  that  the  trustees  or  trustee  for  the  time  being  of  his 
will  should  stand  possessed  of  "the  residue  or  surplus  of  the 
trust  moneys,  stocks,  funds,  and  securities  thereby  to  them 
bequeathed  in  trust,  upon  trust  to  apply  and  appropriate  the 
same  in  such  manner  as  they  my  said  trustees  or  trustee  shall 
in  their  absolute  and  uncontrolled  discretion  think  proper  and 
expedient  for  the  benefit,  advancement,  and  propagation  of 
education  and  learning  in  every  part  of  the  world,  as  far  as 
circumstances  will  permit."  This  gift  was  held  in  Whicker  v. 
(1)  [1894]  3  Ch.  145. 
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KEKEWICH  Hume  (1)  to  be  a  valid  charitable  bequest;  and  the  question 
now  aro?e  whether  it  was  exempted  by  sect.  62  of  the  Charitable 
^^^^       Trusts  Act,  1853  (16  &  17  Yict.  c.  137),  from  the  operation  and 


Gilchrist   ^^Q^i^'^^^^^ts  of  that  Act  and  the  subsequent  amending  Acts. 
Educational     The  question  was  raised  by  a  motion  by  the  Charity  Com- 

 *     missioners,  under  the  Charitable  Trusts  Acts,  1853  to  1891,  for 

leave  to  issue  a  writ  of  attachment  against  the  trustees  of  the 
charity — which  was  called  "  The  Gilchrist  Educational  Trust " — 
for  neglect  of  an  order  made  upon  them  by  the  Commissioners 
on  the  8th  of  December,  1893,  to  deliver  a  detailed  statement  of 
the  property  of  the  charity  and  accounts  of  the  income  of  the 
charity. 

The  property  of  the  charity  consisted  of  investments  in 
English  and  foreign  securities  amounting  to  £106,000,  of  which 
£2000  represented  capital,  and  the  rest  accumulated  income,  the 
net  income  being  about  £4000  per  annum. 

Cozens-Hardtf,  Q.C.,  and  Vaughan  Hawkins,  for  the  Charity 
Commissioners,  in  support  of  the  motion : — 

The  question  here  is  whether  this  is  a  charity  subject  to  the 
jurisdiction  of  the  Charity  Commissioners.  If  it  is  a  "  charity  " 
within  the  meaning  of  the  Charitable  Trusts  Act,  1853  (2),  then 

(1)  14  Beav.  509 ;  1  D.  M.  &  G.  shall,  witli  respect  to  such  charity, 
506 ;  7  H.  L.  C.  124.  extend  and  apply  to  the  income  from 

(2)  The  material  parts  of  sects.  62  endowment  only,  to  the  exclusion  of 
and  66  of  the  Charitahle  Trusts  Act,  voluntary  subscriptions,  and  the 
1853 — the  sections  which  were  more  application  thereof;  and  no  donation 
particularly  referred  to  in  the  argu-  or  bequest  unto  or  in  trust  for  any 
ment — are  as  follows  : —  such  charity  as  last  aforesaid,  of  which 

Sect.  62  :  "  Nor  shall  this  Act  no  special  application  or  appropriation 

extend  or  be  applied  ....  to  any  shall  be  directed  or  declared  by  the 

friendly  or  benefit  society,  or  savings  donor  or  testator,  and  which  may 

bank,  or  any  institution,  establish-  legally  be  applied  by  the  governing  or 

ment,  or  society  for  religious  or  other  managing  body  of  such  charity  as 

charitable  purposes,  or  to  the  auxiliary  income  in  aid  of  the  voluntary  sub- 

or  branch  associations  connected  there-  scriptions,  shall  be  subject  to  the 

with,  wholly  maintained  by  voluntary  jurisdiction  or  control  of  the  said 

contributions  ....  and  where  any  board,  or  the  powers  or  provisions  of 

charity  is  maintained  partly  by  volun-  this  Act ;  and  no  portion  of  any  such 

tary  subscriptions  and  partly  by  in-  donation  or  bequest  as  last  aforesaid, 

come  arising  from  any  endowment,  or   of  any  voluntary  subscription, 

the  powers  and  provisions  of  the  Act  which  is  now  or  shall  or  may  from 
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the  trustees  are  bound  to  render  the  accounts  half-yearly.    This  KEKEWIOH 
is  not  a  "  mixed  charity  " — that  is,  a  charity  supported  partly  by  ^^^^ 
voluntary  contributions,  and  partly  by  income  from  endowments, 


so  as  to  come  within  the  exemption  in  sect.  62.  It  is  plainly  a  oifcHMST 
"  charity  "  within  the  definition  clause,  sect  66,  of  that  Act  as 
amended  by  sect.  48  of  the  Charitable  Trusts  Amendment  Act,  - — 
1855  (18  &  19  Vict.  c.  124).  The  Act  of  1853  applies  to  any 
"  endowment,"  whether  permanent  or  temporary :  sect.  66.  A 
provision  for  a  charity  is  none  the  less  an  "  endowment "  because 
it  may  not  last  for  all  time  ;  nor  is  a  charity  less  a  "  charity  " 
within  sect.  66  because  its  endowment  is  not  perpetual :  In  re 
Sir  Robert  Peel's  School  at  Tamivorth  (1).  Until  the  trustees  of 
this  charity  expend  the  whole  of  their  capital  upon  charitable 
purposes  (which  is  scarcely  likely),  the  capital  is  an  "  endow- 
ment "  within  the  meaning  of  the  Act ;  and  therefore  it  follows 
that  the  trustees  must  submit  to  the  jurisdiction  of  the  Charity 
Commissioners  and  render  accounts  to  them. 

Warmington,  Q.C.,  and  Church,  for  the  Kespondents,  the  trustees 
of  the  charity  : — 

Under  the  terms  of  the  bequest  the  trustees  have  an  un- 
controlled discretion,  and  so  can  put  an  end  to  the  trust  at  any 


time  to  time  be  set  apart  or  appropri-  every  endowed  foundation  and  institu- 
ated  and  invested  by  the  governing  or  tion  taking  or  to  take  efifect  in  Eng- 
managing  body  of  the  charity,  for  the  land  or  Wales,  and  coming  within  the 
purpose  of  being  held  and  applied  or  meaning,  purvieu,  or  interpretation 
expended  for  or  to  some  defined  and  of  the  statute  of  the  forty-third  year 
specific  object  or  purpose  connected  of  Queen  Elizaheth,  chapter  four,  or  as 
with  such  charity,  in  pursuance  of  to  which,  or  the  administration  of  the 
any  rule  or  resolution  made  or  adopted  I  revenues  or  property  whereof,  the 
by  the  governing  or  managing  body  Court  of  Chancery  has  or  may  exercise 
of  such  charity,  or  of  any  donation  jurisdiction  ....  and  the  expression 
or  bequest  in  aid  of  any  fund  so  set  '  endowment '  shall  mean  and  include 
apart  or  appropriated  for  any  such  all  lands  and  real  estate  whatsoever, 
object  or  purpose  as  aforesaid,  shall  be  of  any  tenure,  and  any  charge  thereon, 
subject  to  the  jurisdiction  or  control  or  interest  therein,  and  all  stocks, 
of  the  said  board  or  the  powers  or  funds,  moneys,  securities,  investments, 
provisions  of  this  Act  .  .  .  ."  and  personal  estate  whatsoever,  which 
Sect.  66 :  "  In  the  construction  of  shall  for  the  time  being  belong  to  or 
this  Act,  except  where  the  context  be  held  in  trust  for  any  charity,  or 
or  other  provisions  of  the  Act  may  for  all  or  any  of  the  objects  or  pur- 
require  a  different  construction  ....  poses  thereof.  .  .  ." 
the  expression  'charity'  shall  mean        (1)  Law  Rep.  3  Ch.  543,  548,  552. 
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KEKEWIOH  time ;  they  are  at  liberty  to  dispose  of  every  part  of  the  property 
in  the  same  manner  as  income.    The  effect  of  the  exemption 

1894 

v-y^      clause,  sect.  62,  is  to  exempt  from  the  jurisdiction  of  the  Com- 
GiLc^isT  iiiissioners  every  donation  or  bequest  for  the  general  purposes 
^^^BusT^^^  of  the  charity  which  is  given  on  such  terms  that  the  capital  may 

—  legally  be  applied  for  the  maintenance  of  the  charity,  but  to 
leave  subject  to  the  jurisdiction  an  endowment  for  general 
purposes  the  income  of  which  is  applicable  to  maintenance: 
In  re  Clergy  Orphan  Corporation  (1).  Here  the  trustees  can  spend 
the  whole  of  the  gift,  both  capital  and  income,  for  the  object 
specified;  they  are  under  no  obligation  to  retain  any  part  of 
the  money.  There  is  no  case  in  which  the  word  "  endowment  " 
has  been  held  to  apply  to  a  fund  the  whole  of  which  can  be 
spent  as  income.  We  rely  on  that  part  of  the  exemption  clause, 
sect.  62,  beginning  "  And  no  portion  of  any  such  donation  or 
bequest  as  last  aforesaid,"  as  exempting  this  charity  from  the 
jurisdiction  of  the  Commissioners.  That  exemption  covers 
stronger  cases  than  the  present ;  and  we  submit  that  the  reason- 
able way  of  reading  the  section  is  to  say  that  funds  which  can 
be  spent  by  the  charity  as  income  are  not  within  the  jurisdiction 
of  the  Commissioners.  Here  no  permanent  trust  is  created — a 
circumstance  which  distinguishes  this  case  from  Sir  Bohert  PeeVs 
Case  (2).  The  scheme  of  the  Charitable  Trusts  Acty  1853,  and 
the  ground  of  the  decisions  upon  it,  is  that  there  must  be  some- 
thing in  the  nature  of  a  continuing  trust  which  the  Court  can 
lay  hold  of  and  administer.  The  nearest  case  to  the  present  is 
In  re  Lea  (3),  where  Mr.  Justice  North  refused  to  sanction  a 
scheme  on  the  ground  that  the  establishment  of  a  permanent 
trust  was  not  contemplated  by  the  testator  in  that  case.  We 
ask  your  Lordship  to  follow  the  reasoning  in  that  case,  and  to 
hold  that  when  the  whole  gift  can  be  put  an  end  to  by  one  stroke 
of  the  pen  the  exemption  in  sect.  62  applies. 

Kekewich  J. : — 

In  order  to  resist  this  application,  the  trustees  of  the  charity 
must  establish  that  their  charity  falls  within  one  or  more  of  the 
exceptions  of  sect.  62  of  the  Charitable  Trusts  Act,  1853.  It  is 
suggested  that  there  are  no  special  words,  or  that  there  may  be 
(1)  [1894]  3  Ch.  145, 150.       (2)  Law  Eep.  3  Ch.  543.      (3)  34  Cli.  D.  528. 


1  Ch. 


CHANCERY  DIVISION. 


371 


no  special  words,  which  cover  it,  but  that  there  are  provisions  of  KEKEWIOH 

a  wider  kind  within  which  this  charity  must,  upon  a  benevolent 

construction  of  the  section,  be  held  to  fall.    That  is  not  my  Jf^ 

view  of  the  proper  construction  of  the  Act.    Where  you  have  ^J^^^^^rj, 

an  Act,  such  as  the  Charitable  Trusts  Act,  1853,  conferring  general  Educational 

Tkust 

jurisdiction,  and  then  containing  specific  exceptions  from  that   

general  jurisdiction,  any  charity,  any  institution,  falling  within 
the  general  jurisdiction  must  come  precisely  within  the  limits 
of  some  exception  in  order  to  be  exempt.  That  the  general 
jurisdiction  is  applicable  if  the  exception  is  not  to  be  found, 
there  can  be  no  doubt.  This  is  an  endowed  charity,  and  certainly 
a  charity  having  an  endowment  is  within  the  meaning  of  the 
Act.  This  charity  is  not,  in  one  sense,  of  a  permanent  character ; 
but  it  has  already  lasted  some  time,  and  probably  will  last  very 
much  longer. 

There  is  no  doubt  a  power  in  the  trustees,  acting  in  their 
absolute  and  uncontrolled  discretion,  so  to  deal  with  the  endow- 
ment that  it  may  cease  to  be  the  endowment  of  this  particular 
charity — at  any  rate,  cease  to  be  applied  in  the  way  in  which  it 
is  being  applied  at  the  present  time.  I  may  remark  here  that  I 
am  not  called  upon  to  say  that  the  Court  will,  at  any  time,  direct 
a  scheme,  or  will  allow  the  Charity  Commissioners  to  lay  their 
hands  on  any  part  of  the  money  for  any  purpose,  or  to  control 
the  discretion  vested  in  the  trustees.  That  is  not  in  any  way 
the  question  before  me.  If  ever  the  question  is  raised,  then 
the  words  of  the  will  will  deserve  the  fullest  consideration.  All 
I  am  asked  now  to  decide  is,  whether  the  trustees  are  bound  to 
render  their  accounts  of  this  charity  on  the  ground  that  it  is 
a  charity  within  the  meaning  of  the  Act.  As  regards  their 
power  to  divert  the  charity  funds,  so  as  to  interfere  with  the 
permanency  of  the  charity.  Sir  Bohert  PeeVs  Case  (1)  is  not 
directly  in  point  in  one  respect,  because  there  the  trustees  were 
only  to  apply  the  income,  and  we  are  here  dealing  with  the  case 
where  the  trustees'  power  extends  to  the  corpus.  But  there  was  a 
power  of  revocation  which  might  be  exercised  at  any  moment ; 
and  the  Lords  Justices  distinctly  held  that  the  fact  that  the 
power  might  be  exercised  at  any  moment,  so  that  their  decision 
(1)  Law  Eep.  3  Ch.  543. 
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of  the   Charity  Commissioners  to  the  extent  of  demanding 

1894 

v^v-/       accounts,  and  did  not  prevent  it  being  the  duty  of  the  Court  to 
Gilchrist  ^^^^^^      ^^^^  being  done.    That  is  a  distinct  authority  against 
Educational  the  Eespondents  on  that  point. 

—  Then  the  only  other  question  is  whether  this  charity  comes 
within  the  exempting  clause,  sect.  62,  of  the  Act  of  1853.  The 
grounds  upon  which  it  has  been  argued  that  it  does  seem  to  me 
to  be  unfounded  and  not  to  be  based  upon  a  proper  construction 
of  the  clause.  It  is  unnecessary  for  me  to  criticize  the  language 
of  the  clause,  for  I  proceed  upon  the  more  satisfactory  ground 
that  the  decision  of  the  Court  of  Appeal,  consisting  of  Lord 
Herschell,  Lord  Justice  Lindleyy  and  Lord  Justice  Davey,  in  the 
recent  case  of  In  re  Clergy  Orphan  Corporation  (1),  distinctly 
covers  it.  The  considered  judgment  of  the  Court,  which  was 
delivered  by  Lord  Justice  Bavey,  expressly  says  (2)  that  the 
sentence  in  sect.  62,  which  must  be  read  as  a  proviso,  "is  made 
applicable  only  to  *  any  such  charity  as  last  aforesaid,'  i.e.  to 
what  has  been  called  at  the  Bar  a  mixed  charity."  Here  there 
is  not  "  any  such  charity  as  last  aforesaid  "  :  there  is  not  a  mixed 
charity ;  and,  therefore,  that  exemption  on  which  the  Respon- 
dents rely,  beginning  with  the  words  "  and  no  portion  of  any 
such  donation  or  bequest  as  last  aforesaid,"  is  not  applicable  to 
this  charity.  The  result  is  that  the  words  which  follow  in  the 
judgment  to  which  I  have  referred,  as  regards  the  effect  of  the 
proviso,  though  directly  in  point  as  regards  the  charity  then 
before  the  Court,  have  no  application  at  all  to  this  case,  and  I 
am  obliged  to  fall  back  on  the  general  jurisdiction,  and  to  hold 
that  the  general  jurisdiction  covers  this  charity. 

The  order  should  follow,  as  nearly  as  possible,  the  words  of 
the  order  in  Sir  Robert  PeeVs  Case  (3). 


The  operative  part  of  the  order  was  ultimately  drawn  up  in 
the  following  form  : — 
*'  This  Court,  being  of  opinion  that  the  above  mentioned  charity,  known  as 


(1)  [1894:]  3  Ch.  145.  (2)  [1894]  3  Ch.  151. 

(3)  Law  Rep.  3  Ch.  543. 
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the  Gilchrist  Educational  Trust,  is  one  within  the  control  of  the  said  Charity  KEKEWICH 
Commissioners,  and  that  the  said  order  made  by  them,  dated  the  8th  of 
December,  1893,  was  proper,  and  that  the  disobedience  to  that  order  was  im-  1894 
proper  and  must,  under  the  14th  section  of  the  Charitable  Trusts  Act,  1853,  be 
adjudged  to  be  a  contempt  of  this  Court,  doth  order  that  the  said  " — trustees  Qilchbist 
of  the  charity — "  do  pay  to  the  said  Charity  Commissioners  their  costs  of  this  Educational 
motion,  such  costs  to  be  taxed  by  the  Taxing  Master/'  Trust. 

Solicitors :  J.  M.  Clabon ;  F.  J.  &  G.  J.  Braikenridge. 

G.  I.  F.  C. 


In  re  HAMILTON.  KEKEWICH 
TKENCH  V.  HAMILTON.  ^' 

1894 

[1894    H.    317.]  ^;720. 

Will —  Construction — Precatory  Trust — "  /  wish  them  to  bequeath  the  same.'^ 

A  gift  purporting  to  vest  the  subject  of  a  testator's  bounty  in  a  legatee 
absolutely  and  for  his  own  benefit  is  not  confined  to  a  life  interest  or 
made  subject  to  a  precatory  trust  merely  by  an  expression  of  the  testator's 
wish  that  the  legatee  shall,  by  will  or  otherwise,  make  a  disposition  in 
favour  of  others  which  could  equally  be  effected  by  the  legatee  through 
his  beneficial  ownership. 

Malim  v.  Keighley  (1)  held  not  consistent  ^ifklLamhe  v.  Eames  (2), 
and  not  followed. 

Adjoukned  summons. 

Susanna  Hamilton^  who  died  on  the  3rd  of  May,  1857,  by 
her  will,  dated  the  5th  of  January,  1856,  made  the  following 
bequests:  "I  give  bequeath  and  appoint  to  my  dear  nieces 
Mrs.  Gascoigne  and  Lady  Ashtown  the  sum  of  £2000  apiece  for 
their  sole  and  separate  use  and  to  be  independent  of  their 
husbands,  and  I  wish  them  to  bequeath  the  same  equally  between 
the  families  of  my  nephew  Silver  Oliver  and  my  dear  niece  Mrs. 
Fahenham  in  such  mode  as  they  shall  consider  right." 

The  legacy  of  £2000  bequeathed  to  Lady  Ashtown  was  paid  or 
accounted  for  to  her.  She  died  on  the  23rd  of  February,  1893, 
having  made  a  will  which  in  no  way  referred  to  the  legacy. 
There  were  assets  in  the  hands  of  her  executors  sufficient  for 

(1)  2  Yes.  333,  529  a.  (2)  Law  Rep.  6  Ch.  597 
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KEKEWICH  payment  of  the  sum  of  £2000,  if  the  same  was  held  not  to  form 
part  of  her  estate. 

An  originating  summons  was  taken  out  by  the  two  executors 
of  Lady  Ashtown  (one  of  whom  had  since  died)  as  Plaintiffs 
against  the  legal  personal  representative  of  Susanna  Hamilton 
and  members  of  the  families  of  Silver  Oliver  and  Mrs.  PaJcenham, 
in  the  will  of  Susanna  Hamilton  mentioned,  as  Defendants,  for 
the  determination  (inter  alia)  of  the  question  whether,  upon 
the  true  construction  of  the  said  will,  the  legacy  of  £2000  was 
bequeathed  to  Lady  Ashtown  absolutely,  or  whether  the  same  was 
subject  after  her  decease  to  any  and  what  trusts  in  favour  of  the 
"  families  "  of  Silver  Oliver  and  Mrs.  PaJcenJiam,  or  otherwise. 

The  summons  was  adjourned  into  Court,  and  now  came  on  for 
argument  on  the  question  above  stated. 

Cann,  for  the  Plaintiff,  the  surviving  executor  of  Lady 
Ashtown : — 

I  submit  that  the  gift  of  this  legacy  of  £2000  is  absolute,  and 
not  subject  to  any  trust,  and  that  the  £2000  therefore  forms  part 
of  Lady  Ashtown's  estate.  Whatever  might  have  been  held 
formerly,  it  is  clear  that  according  to  the  recent  authorities  the 
words  used  by  this  testatrix,  expressive  of  her  wish  as  to  the 
ultimate  destination  of  the  £2000,  are  not  sufficient  to  create  a 
precatory  trust :  Lamhe  v.  Eames  (1) ;  In  re  Adams  and  the  Ken- 
sington Vestry  (2)  ;  In  re  Biggies  (3). 

[Kekewich  J.  referred  to  In  re  Hutchinson  and  Tenant  (4)]. 

J,  T.  Prior,  for  one  of  the  Defendants,  the  only  child  of  Silver 
Oliver : — 

I  submit  that  under  the  words  of  this  gift  there  is  a  good 
precatory  trust  in  favour  of  the  families  of  Silver  Oliver  and  Mrs. 
PaJcenham.  In  the  first  place,  it  is  to  be  observed  that  there  is 
here  no  absolute  gift  to  the  two  nieces  of  the  testatrix  in  the 
first  instance ;  the  gift  is  for  "  their  sole  and  separate  use  " — 
words  which  are  quite  consistent  with  their  taking  life  interests 
only.    It  must  be  admitted  that  the  doctrine  of  precatory  trusts 


(1)  Law  Kep.  6  Ch.  597. 

(2)  27  Ch.  D.  394. 


C3)  39  Ch.  D.  253. 
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has  been  somewhat  severely  attacked  in  the  recent  cases  ;  but  it  kekewich 
is  nowhere  laid  down  that  that  doctrine  is  exploded.    In  none 

1894 

of  those  cases  was  there  anything  amounting  to  such  a  direct  v^y^ 
expression  of  wish  as  is  to  be  found  in  the  present  case.    On  the  jj^^lton. 
other  hand,  in  Malim  v.  Keighley  (1)  words  substantially  identical  Tbench 
with  those  here  used  were  held  to  create  a  precatory  trust.    For  ham^ton. 

the  purpose  of  creating  such  a  trust  the  word  "  wish  "  is  the  very   

strongest  that  could  be  used.  It  comes  next  in  force  to  the 
word  "  direct,"  and  that  would  create,  not  a  precatory,  but  an 
express,  trust. 

;S'.  Zy.  BathuYst,  for  another  Defendant  in  the  same  interest, 
referred  to  Cruwys  v.  Colman  (2). 

B,  B,  Bogers,  and  E,  P.  Hewitt,  for  other  parties. 

Kekewich  J. : — 

The  question  which  I  have  to  consider  is  whether  a  precatory 
trust— a  well-known  form  of  expression  not  requiring  any  expo- 
sition— is  created  by  these  words  :  "  I  give  bequeath  and  appoint 
to  my  dear  nieces  Mrs.  Gascoigne  and  Lady  Ashtown,  the  sum  of 
£2000  apiece  for  their  sole  and  separate  use  and  to  be  inde- 
pendent of  their  husbands;  and  I  wish  them  to  bequeath  the 
same  equally  between  the  families  of  my  nephew  Silver  Oliver 
and  my  dear  niece  Mrs.  Pakenham  in  such  mode  as  they  shall 
consider  right."  I  propose  to  leave  out  of  consideration  the 
construction  of  the  latter  part  of  the  clause,  and  not  to  decide  or 
even  discuss  the  question  whether  the  cestuis  que  trust,  if  cestuis 
que  trust  there  be,  are  sufficiently  designated  so  that  there  would 
be  no  difficulty  in  giving  effect  to  the  trust  if  declared.  I 
decide  this  case  independently  of  that. 

It  may  safely  be  asserted  that  a  bequest  of  this  kind,  or 
substantially  the  same  as  this,  has  over  and  over  again  been 
held  to  constitute  a  precatory  trust.  The  case  which  was  cited 
by  Mr.  Prior  of  Malim  v.  Keighley  is  in  point.  There  the  pro- 
perty was  given  "  unto  such  surviving  daughter,  her  executors 

(1)  2  Ves.  333 ;  affirmed  on  appeal  2  Yes.  529  a. 
(2)  9  Yes.  319. 
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EEKEWIOH  and  administrators,"  so  that  there  were  definite  words  of  absolute 
J. 

gift  —  that  is  to  say,  the  language  used  was  that  which  is 
regarded  as  a  proper  limitation  of  personal  estate  when  it  is 

Hamilton    ^^sired  to  confer  an  absolute  interest,  and  a  precatory  trust  was 
Teench    raised  on  the  words  which  followed,  "  hereby  recommending  it 

Hamilton.       ^^^^  daughter  to  dispose  of  the  same  after  her  own  death " 

  among  the  children  of  one  of  the  testator's  daughters  and  his 

nephew.  That  is  only  one  example  of  many  cases  to  the  same 
effect.  But  those  cases  have  been  departed  from.  They  have 
not  been  expressly  overruled,  but  they  have  been  departed  from 
— notably  in  Lamhe  v.  Eames  (1)  and  the  case  before  Sir  George 
Jessel  of  In  re  EuicMnson  mid  Tenant  (2),  where  he  followed 
Lamhe  v.  Eames  and  called  attention  to  the  authorities,  ob- 
serving (3)  that  under  a  gift  by  a  testator  to  his  wife  absolutely, 
with  something  which  looks  like  a  superadded  power,  it  has  been 
held  that  the  wife  takes  a  life  interest  only.  The  effect  of  a 
precatory  trust,  if  it  is  to  be  extracted  out  of  a  will  like  this,  is 
to  reduce  an  absolute  interest  to  a  life  interest.  The  enjoyment 
must  necessarily  be  limited  to  the  life  of  the  first  taker,  if  other 
persons  are  to  enjoy  the  property  after  his  or  her  death.  In 
addition  to  Lamhe  v.  Eames  and  In  re  Hutchinson  and  Tenant 
there  is  another  case,  also  before  the  Court  of  Appeal,  of  In  re 
Adams  and  the  Kensington  Vestry  (4),  where  there  was  an  expression 
of  "  full  confidence "  following  on  a  gift  to  the  testator's  wife, 
her  heirs,  executors,  administrators,  and  assigns.  These  are  really 
only  examples  of  what  has  been  held  in  later  years.  My  opinion 
is  that  the  old  authorities,  though  not  expressly  overruled,  have 
been  ignored.  The  Court  has  taken  what,  I  venture  to  think,  is 
a  much  more  common  sense  and  sound  view,  based  more  or  less 
on  the  lines  of  the  judgments  of  the  Lords  Justices  James  and 
Mellish  in  Lamhe  v.  Eames,  and,  though  I  cannot  find  it  in  any 
particular  case  —  though  no  general  rule  is  laid  down  in  any 
particular  case — I  am  prepared  to  hold  that  where  there  is  a 
gift  purporting  to  vest  the  subject  of  the  testator's  bounty  in  the 
legatee  absolutely  and  for  his  own  benefit,  the  interest  of  the 
legatee  is  not  to  be  reduced  to  a  life  interest,  and  a  precatory 

(1)  Law  Eep.  6  Ch.  597.  (3)  8  Ch.  D.  542. 

(2)  8  Ch.  D.  540..  (4)  27  Ch.  D.  394. 
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trust  is  not  to  be  created,  merely  by  an  expression  of  the  testator's  KEKEWIOH 
wish  that  the  legatee  shall,  by  will  or  otherwise,  make  a  dis- 
position in  favour  of  others  which  could  equally  be  effected  by 
the  legatee  through  his  beneficial  ownership.  The  only  thing 
I  have  to  consider  is  whether  in  this  gift  the  language  fails  to 
give  the  full  beneficial  ownership  in  the  first  instance  to  the 
legatee.  It  is  suggested  that  the  words  "  sole  and  separate  use 
and  to  be  independent  of  their  husbands  "  point  to  a  life  interest. 
I  do  not  agree  in  that.  Corpus  as  well  as  income  may  well  be 
limited  to  the  separate  use  of  a  married  woman ;  and,  having 
regard  to  the  general  rule  as  to  the  construction  of  wills  which 
has  been  introduced  by  the  Wills  Act,  I  apprehend  this  must 
be  treated  as  a  gift  to  these  ladies  in  the  first  instance  of  the 
absolute  interest  in  the  property.  Having  arrived  at  that  con- 
clusion, the  rule  which  I  have  ventured  to  express  seems  to  me 
to  be  directly  applicable,  and  the  expression  on  the  testatrix's 
part  of  a  wish  that  the  legatees  should  bequeath  the  property 
becomes  immaterial — a  mere  expression,  as  I  apprehend  it  was 
intended  to  be,  of  her  desire  that  if  they  thought  fit  they  would 
dispose  of  it  in  the  manner  indicated,  and  not  amounting  to  a 
trust  of  legal  obligation. 


Solicitors :  Wilkinson  &  Son ;  Cope  &  Co.  ;  Hopgoods  & 
JDowson ;  Preston j  StoWj  &  Preston,  agents  for  BooJce  &  Coher, 
Bath. 

C.  C.  M.  D. 
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KEKEWIOH  SHACKELL  &  CO.      CHOELTON  &  SONS. 

J. 

1895  [1895    S.  5.] 

Jan.  11.  Company — Voluntary  Winding-up — Landlord  and  Tenant — Distress  for  Bent 
accrued  after  Winding-up  Resolution — Agreement  to  pay  Rent  "  in  Ad- 
vance " — Apportionment — Beneficial  Occupation — Expenses  of  Winding-up 
—Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ss.  85,  87,  138,  163. 

Under  an  agreement  in  1892  the  Defendants  let  to  the  Plaintiffs,  a 
limited  company,  a  shop  for  three  years  at  a  yearly  rent  payable  quarterly, 
"  two  quarters'  rent  to  be  always  due  and  payable  in  advance  if  required." 
On  the  20th  of  December,  1894,  the  company  went  into  voluntary  liquida- 
tion, but  the  liquidator  continued  to  occupy  the  shop  for  the  purposes  of 
the  winding-up.  The  quarter's  rent  due  on  the  25th  of  December  not 
being  paid,  the  Defendants,  on  the  28th,  demanded  payment  thereof,  and 
also  of  the  next  two  quarters'  rent  in  advance,  and,  on  payment  being 
refused,  proceeded  to  distrain. 
Upon  motion  by  the  company  for  an  injunction  : — 
Heldf  that  the  rent  for  the  December  quarter  must  be  apportioned,  and 
that  the  Defendants  had  only  the  right  to  prove  in  the  winding-up  for  the 
rent  accruing  up  to  the  20th  of  December,  when  the  winding-up  com- 
menced, but  were  entitled  to  be  paid  in  full  for  the  rest  of  the  December 
quarter,  and  also  for  so  much  of  the  next  two  quarters  as  the  liquidator 
should  continue  in  beneficial  occupation,  rent  during  such  occupation  being 
payable  by  him  as  expenses  in  the  winding-up :  In  re  Lancashire  Cotton 
Spinning  Company  (1) ;  but  that  for  the  balance  of  rent  for  those  two 
quarters  the  Defendants  could  only  prove  in  the  winding-up. 

Motion  for  injunction  to  restrain  the  sale  of  distrained  goods. 

By  an  agreement  made  the  3rd  of  May,  1892,  between  the 
Defendants,  Ghorlton  &  Sons  (thereinafter  called  "the  land- 
lord ")  of  the  one  part,  and  the  Plaintiffs,  Shackell  &  Co,,  Limited, 
piano  and  organ  manufacturers  (thereinafter  called  "  the  tenant ") 
of  the  other  part,  the  landlord  agreed  to  let  and  the  tenant  to 
take  a  leasehold  shop.  No.  71,  Piccadilly,  Manchester,  for  three 
years  from  the  25th  of  December,  1892,  at  the  yearly  rent  of 
£250,  to  be  paid  quarterly  on  the  usual  quarter-days,  "two 
quarters'  rent  to  be  always  due  and  payable  in  advance  if  re- 
quired," the  tenant  covenanting  to  pay  rates  and  taxes,  andj  to 
keep  the  premises  and  the  scheduled  fixtures  in  repair ;  with  a 

(1)  35  Ch.  D.  656. 


1  Ch. 


CHANCEKY  DIVISION. 


379 


1895 

Shackell 
&  Co. 

V. 

Chorlton 
&  Sons. 


proviso  for  re-entry  for  non-payment  of  rent  for  thirty  days  after  KEKEWICH 
becoming  due,  and  for  any  breach  of  the  agreement. 

The  Plaintiff  company  paid  rent  up  to  the  29th  of  September, 
1894.  On  the  20th  of  December,  1894,  they  passed  resolutions 
for  a  voluntary  winding-up  and  appointing  a  liquidator.  On 
the  22nd  the  Defendants  received  notice  from  the  liquidator  of 
the  winding-up.  The  quarter's  rent  due  on  the  25th  of  Decem- 
ber not  being  paid  on  that  day,  the  Defendants,  on  the  28th, 
demanded  payment  of  that  rent,  and  also  of  two  quarters'  rent 
in  advance  up  to  the  24th  of  June,  1895,  pursuant  to  the  agree- 
ment. As  the  company  refused  payment,  the  Defendants  pro- 
ceeded to  distrain ;  whereupon,  on  the  1st  of  January,  1895,  the 
company  issued  the  writ  in  this  action  for  an  injunction  to 
restrain  the  Defendants  from  selling  the  goods  and  chattels 
distrained  upon — consisting  of  a  stock  of  pianos  and  organs 
under  the  charge  of  the  company's  manager — and  for  an  order 
to  deliver  up  possession ;  and  on  the  same  day  the  liquidator 
obtained  an  ex  parte  injunction  restraining  the  Defendants  until 
after  the  11th  of  January,  1895,  the  first  motion  day  in  the 
Hilary  Sittings,  from  selling  or  removing  the  goods  and  chattels 
under  the  distress,  with  leave  to  serve  notice  of  motion  for  the 
11th  with  copy  of  the  writ.  The  Plaintiffs  then  served  the 
Defendants  with  notice  of  motion  for  injunction.  The  Defen- 
dants claimed  to  be  entitled  to  rent  from  the  20th  to  the  25th  of 
December,  1894,  and  also  to  two  quarters'  rent  in  advance  from 
the  25th  of  December.  They  were  still  in  possession  of  the 
premises  under  the  distress.  The  liquidator  of  the  company 
desired  to  continue  the  occupation  of  the  premises  in  order,  as  he 
stated  in  evidence,  to  effect  a  favourable  realization  of  the  stock- 
in-trade  for  the  benefit  of  the  company  and  its  creditors,  and  to 
carry  out  pending  negotiations  for  the  sale  of  the  business. 


Warmington,  Q.C.,  and  Waggett,  for  the  Plaintiffs : — 

This  motion  is  made  under  the  combined  operation  of  sect.  85 

of  the  Companies  Act,  1862,  which  empowers  the  Court  to  restrain 

proceedings  against  a  company  after  the  commencement  of  a 

winding-up  by  the  Court ;  of  sect.  87,  which  says  that  after  a 

winding-up  order  no  proceeding  shall  be  continued  against  the 
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KEKEWICH  company  except  by  the  leave  of  the  Court ;  and  of  sect.  138, 
which  enables  the  liquidator  in  a  voluntary  winding-up  to  apply 
to  the  Court  to  exercise  the  same  powers  as  in  a  winding-up  by 
the  Court.  It  would  also  seem  that  sect.  163,  rendering  a  distress 
absolutely  void  where  there  has  been  a  winding-up  order,  is 
applicable  also  to  a  voluntary  winding-up. 

We  admit  that  some  rent  is  due  to  the  Defendants,  the  land- 
lords ;  but  the  question  is.  What  are  their  rights  with  regard  to 
such  rent  ?  The  principle  seems  to  be  that  the  rent  due  up  to 
the  20th  of  December,  when  the  company  went  into  liquidation, 
must  be  apportioned  under  the  Apportionment  Act,  1870  (33  &  34 
Yict.  c.  35) ;  and  that  the  landlords  are  entitled  only  to  prove  in 
the  winding-up  for  that  apportioned  rent,  but  that  they  are 
entitled  to  be  paid  in  full  for  the  interval  between  the  20th  of 
December  and  the  25th,  the  end  of  the  quarter:  In  re  South 
Kensington  Co-operative  Stores  (1).  With  regard,  however,  to  the 
subsequent  rent,  the  landlords  cannot  claim  the  whole  of  the  two 
quarters'  rent  in  advance.  All  they  can  claim  from  the  liqui- 
dator is  the  rent  accruing  during  his  actual  occupation  of  the 
premises  on  behalf  and  for  the  benefit  of  the  company,  such  rent 
being  payable  by  him  as  part  of  the  costs  of  the  winding-up : 
In  re  Lancashire  Cotton  Spinning  Company  (2).  As  to  the  balance, 
they  must  be  left  to  their  proof  in  the  winding-up. 

Marten,  Q.C.,  and  0.  L.  Clare,  for  the  Defendants : — 

The  landlords  are  entitled  to  be  paid  in  full  the  two  quarters' 
rent  in  advance  as  well  as  the  accrued  rent  up  to  the  25th  of 
December,  according  to  the  agreement.  The  liquidator  must  be 
treated  as  being  in  the  beneficial  occupation  of  the  premises  at 
the  time  the  rent  payable  in  advance  was  demanded,  and,  having 
elected  to  remain  in  occupation  after  the  25th  of  December  on 
the  ground  that  his  so  doing  would  be  beneficial  to  the  company, 
he  has  thereby  affirmed  the  agreement,  and  is  bound  by  it,  and 
it  is  too  late  now  to  repudiate  his  liability.  There  is  no  authority 
to  be  found  in  which  the  Court  has  dealt  with  a  case  of  this  kind 
independently  of  the  subsisting  relation  of  landlord  and  tenant. 
Here  payment  of  rent  in  advance  was  the  condition  or  considera- 
(1)  17  Ch.  D.  161.  (2)  35  Oh.  D.  656. 
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tion  on  which  the  landlord  agreed  to  allow  the  tenant  to  remain  KEKEWIOH 
in  occupation ;  and  that  was  the  condition  subsisting  when  the 
liquidator  took  possession,  and  he  is  bound  by  the  bargain. 
Although  the  demand  for  the  rent  in  advance  was  made  after 
the  25th  of  December,  that  is  immaterial :  the  demand  might 
be  made  at  any  time  during  the  currency  of  the  quarter :  London 
and  Westminster  Loan  and  Discount  Company  v.  London  and  North- 
western Bailway  Gom]pany  (1). 

Kekewich  J. : — 

The  rent  must  be  apportioned.  There  is  no  difficulty  to  my 
mind  in  the  construction  of  the  agreement.  On  payment  being 
required,  on  the  28th  of  December,  1894,  two  quarters'  rent 
immediately  becomes  "  due  and  payable  in  advance " ;  that 
is,  the  rent  for  the  half-year  ending  the  24th  of  June,  1895. 
For  that,  therefore,  the  landlord  is  entitled  to  prove.  It  is  a 
debt  due  to  him  now.    He  can  prove  for  the  whole  amount. 

But  he  says  he  can  distrain  for  that  rent ;  and  so  I  apprehend 
he  could,  as  against  an  ordinary  tenant,  or  as  against  a  company 
tenant  not  in  liquidation  ;  but,  a  liquidation  having  ensued,  the 
provisions  of  the  Com]oanies  Act,  1862,  have  to  be  applied,  and  it 
really  makes  no  difference  that  this  is  a  voluntary  liquidation, 
because  the  Court  is  entitled  and  bound  to  make  what  order  is 
right  and  proper,  notwithstanding  that  it  is  only  a  voluntary 
liquidation,  just  as  if  there  had  been  an  order  for  winding-up  by 
the  Court. 

Now,  the  question  is  whether  the  landlord  is  entitled  to 
distrain.  He  says  he  is,  on  an  intelligible  and  simple  principle 
which  depends  upon  these  facts.  The  liquidation  commenced 
on  the  20th  of  December,  1894,  and  the  liquidator  was  advised 
and  thought  fit  to  continue  in  what  is  called  "  beneficial  occupa- 
tion " — that  is  to  say,  to  continue  in  occupation  of  the  premises 
for  the  purposes  of  the  winding-up  of  which  he  was  master. 
Therefore,  so  long  as  he  continues  in  that  occupation  he  must 
pay  the  rent,  and  pay  it  in  full ;  he  must  not  throw  the  landlord 
on  his  right  to  prove  for  the  rent  due  during  that  occupation, 
but  must  actually  pay  him  20s.  in  the  pound.  That  applies  to 
(1)  [1893]  2  Q.  B.  49. 
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KEKEWICH  the  interval  between  the  20th  of  December  and  the  end  of  that 
current  quarter.  Therefore  the  landlord  is  only  entitled  to  prove 
in  the  winding-up  for  so  much  of  that  quarter's  rent  as  accrued 
up  to  the  20th  of  December ;  but  he  is  entitled  to  be  paid  in 
full  for  the  interval  between  the  20th  and  the  25th. 

But  it  is  said  that  by  continuing  in  possession  the  tenant  has 
made  his  election — that  he  might  have  said,  "No;  I  am  not 
bound  by  this  contract.  From  to-day  I  reject  it,  and  the  landlord 
may  take  back  the  property  if  he  pleases,  but  I  will  pay  no 
rent  "  ;  but  that  he  exercised  his  election  in  a  different  way,  and 
said,  "  I  will  retain  for  the  benefit  of  the  company  " ;  and  that 
having  retained  for  the  benefit  of  the  company  he  must  pay, 
quarter  by  quarter,  or  half-year  by  half-year,  when  it  becomes 
due,  the  rent  in  full.  That  is  an  intelligible  principle;  but 
it  is  not  the  principle  on  which  the  Court  has  proceeded  in 
these  cases,  and  I  do  not  pause  to  examine  whether  it  is  a 
sound  principle  or  not.  It  is  enough  for  me  that  it  is  not  the 
principle  which  has  been  adopted.  The  principle  is  enunciated 
by  Lord  Justice  Cotton  in  In  re  Lancashire  Cottoti  Spinning 
Company  (1),  where  he  says :  "  In  my  opinion  the  landlord 
coming  to  ask  the  Court  to  exercise  the  power  which  according 
to  the  decisions  has  been  given  by  sect.  87  must  shew  one  of 
two  things,  either  that  it  is  inequitable  for  the  company  or  its 
liquidator  to  insist  on  sect.  163  "—that  means  that  it  is  inequit- 
able on  him  to  insist  that  the  landlord  should  not  distrain — "  that 
there  is  some  special  equity  which  entitles  the  landlord  to  ask 
the  Court  to  relieve  him  of  the  burthen  of  sect.  163."  That  is 
the  first  alternative.  Now,  pausing  there,  surely  it  cannot  have 
been  in  the  Lord  Justice's  mind  that  election  was  a  special 
equity.  Election  would  have  raised  a  legal  obligation.  There 
cannot  be  any  special  equity  in  election,  as  distinguished  from 
law ;  and  the  Lord  Justice  was  evidently  there  pointing  to  what 
is  called  equity  in  the  Court  of  Chancery,  that  is  to  say,  some 
reason  which  operates  as  against  the  conscience  of  the  person 
making  a  demand  and  obliges  the  Court  to  decide  on  that  con- 
scientious objection.  I  do  not  therefore  consider  that  this  case 
can  in  any  way  come  within  that. 

(1)  35  Ch.  D.  656,  662. 
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Then  the  Lord  Justice  states  the  other  alternative :  "  Or  that  KEKEWICH 
it  is  a  case  in  which  the  Court  will  allow  distress  to  be  put  in  so 
as  to  recover  the  rent  which  ought  to  be  paid  as  one  of  the 
expenses  of  winding-up."  That  is  a  perfectly  simple  principle ; 
it  runs  through  a  very  large  number  of  cases.  The  notion  is 
that,  if  the  liquidator  uses  the  property  for  the  purposes  of 
winding-up,  it  is  just  the  same  as  where  any  costs  are  incurred 
in  advertising  the  property  for  sale ;  it  is  part  of  the  expenses 
incurred,  and  which  ought  to  be  paid  in  full. 

What  expenses  has  the  liquidator  incurred  ?  Has  he  incurred 
the  whole  of  this  half-year's  rent  ?  He  certainly  has  not  yet. 
He  has  only  incurred  up  to  the  present  time  whatever  is  incident 
to  his  actual  possession:  but  how  can  I  now,  on  this  11th  of 
January,  say  that  he  has  incurred  this  expense  as  on  the  24th 
of  June,  1895?  I  cannot  now  say  how  long  he  will  require  to 
occupy  the  property :  that  is  a  matter  in  which  he  has  to  exer- 
cise his  discretion,  with  the  assistance  of  the  Court,  if  an  order 
of  the  Court  is  required.  I  cannot  see  how  I  can  bring  this 
within  the  principle ;  and  having  found  the  principle  laid  down 
for  me,  I  think  I  must  follow  it,  though  under  somewhat  novel 
circumstances.  One  thing  is  perfectly  clear,  namely,  that  the 
mere  fact  of  the  rent  being  due  and  payable  does  not  make 
it  leviable  by  distress,  and  I  have  to  consider  whether  there  is 
anything  else  which  makes  it  leviable — anything  to  assist  the 
landlord.    It  seems  to  me  that  there  is  not. 

What  ought  to  be  done,  I  think,  is  this.  The  liquidator  must 
have  a  reasonable  time  to  consider  when  he  is  prepared  to  give 
up  possession  and  remove  his  chattels.  At  the  end  of  that  time 
he  must  pay  the  rent  to  that  date  as  a  condition  of  being  allowed 
to  remove  his  chattels  from  the  distress,  and,  of  course,  he  must 
pay  what  is  due  up  to  the  25th  of  December. 

The  rest  of  the  rent  during  the  two  quarters  ending  the  24th 
of  June,  1895,  is,  as  I  have  said,  a  debt  due  for  which  the  land- 
lord will  have  a  right  of  proof  in  the  winding-up.  That  is  all  I 
can  do  on  the  present  occasion. 

What  is  to  happen  to  the  rest  of  the  rent  in  future  I  am  not 
now  considering.  Probably  the  case  need  not  come  back  to  me 
to  be  mentioned,  and,  therefore,  I  had  better  deal  with  the  costs 
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I  do  not  think  that  it  is  a  case  in  which  the  landlords 
can  be  regarded  as  having  exercised  a  right  of  distress  improperly 
by  doing  any  violence  to  the  law  of  the  Court  as  laid  down  by 
decisions,  or  to  the  rights  of  the  liquidator.  As  I  decide  against 
the  landlords  I  cannot  give  them  any  costs,  but  I  shall  not 
make  them  pay  any.  The  liquidator  will  have  his  out  of  the 
estate. 


The  motion  was  then  treated  as  the  trial  of  the  action,  and 
a  perpetual  injunction  was  granted  against  the  Defendants' 
realizing  the  distress;  the  liquidator  undertaking  to  quit  and 
deliver  up  possession  on  the  19  th  of  January,  and  to  pay  the 
apportioned  sum  for  rent  to  that  date  from  the  20th  of  December. 

Solicitors:  Carthew  &  Wheeler,  agents  for  James  Morgan, 
Cardiff ;  Chester,  Mayhew,  Broome,  &  Griffithes,  agents  for  Lawson, 
Coppoch,  &  Hart,  Manchester, 

a.  I.  F.  0. 
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Vendor  and  Purchaser — Specific  Performance — Power  to  Bescind  if  Requisi- 
tions not  withdrawn — Election — Wilful  delay — Negotiations  with  third 


A  vendor's  power  to  rescind  the  contract  may  be  exercised  only  in  good 


Where  a  vendor  having  such  power  under  the  agreement  took  advantage 
of  it  for  purposes  of  delay  while  he  opened  negotiations,  unknown  to  the 
purchaser,  for  sale  to  a  third  person : — 

Held,  that  by  his  conduct  he  deprived  himself  of  his  election  to  affirm 
the  contract,  and  the  purchaser  was  entitled  to  treat  it  as  rescinded. 


.CTION  by  purchaser  for  return  of  deposit  and  counterclaim 


By  an  agreement  dated  the  19th  of  January,  1894,  and  made 
between  /.  M.  Wallace  (thereinafter  called  "  the  vendor  ")  of  the 
one  part,  and  W.  8.  Smith  (thereinafter  called  "  the  purchaser  ") 
of  the  other  part,  it  was  agreed  that  the  vendor  should  sell  and 
the  purchaser  should  purchase,  at  the  price  of  £13,500,  some 
leasehold  cement  works  at  Dartford,  with  certain  fixed  plant 
and  machinery,  loose  chattels,  and  effects  thereon. 

A  deposit  of  £1350  was  to  be  paid  on  the  execution  of  the 
agreement,  which  also  provided  that  the  balance  of  the  purchase- 
money  should  be  paid,  and  the  purchase  completed,  on  the  24th 
of  March,  1894. 

By  clause  3  of  the  agreement  all  requisitions  on  the  title,  or 
the  evidence  of  title  or  the  abstract,  were  to  be  delivered  within 
fourteen  days  after  delivery  of  the  abstract  of  title,  and  this 
clause  also  provided  as  follows  : — 

"  If  the  purchaser  should  take  any  objection  or  make  any 
requisition,  whether  in  respect  of  the  matters  aforesaid  or  in 
respect  of  the  conveyance  or  otherwise,  which  the  vendor  is 
unable  or  unwilling  to  remove  or  comply  with,  and  should  not 
withdraw  the  same  within  seven  days  after  being  required  so  to 
do,  the  vendor  may,  by  notice  in  writing  delivered  to  the  pur- 
chaser or  his  solicitor,  and  notwithstanding  any  intermediate 


person. 
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1894  and  the  purchaser  shall  thereupon  return  all  abstracts  and 

Smith  papers  which  may  have  been  delivered  to  him  or  his  solicitor  by 

Wallace.  behalf  of  the  vendor,  and  shall  not  make  any  claim  on  the 
  vendor  for  costs  or  otherwise." 

Clause  7  contained  a  provision  for  compensation  being  paid  to 
the  purchaser  if  it  should  turn  out  that  any  of  the  plant  or 
machinery  did  not  pass  as  fixtures. 

The  purchaser  paid  the  deposit  on  the  execution  of  the  agree- 
ment, and  the  vendor  delivered  an  abstract  of  title. 

The  Defendant  made  requisitions  on  the  abstract,  and  in 
particular  with  regard  to  the  trade  machinery,  as  he  had  received 
notice  that  this  belonged  to  the  legal  personal  representative  of 
one  Eastf  and  that  an  action  would  be  brought  to  recover  it. 

In  February  and  March  the  purchaser  asked  the  vendor  to 
give  him  an  indemnity  in  respect  of  the  machinery  in  the  event 
of  his  completing  the  purchase. 

On  the  7th  of  March  the  vendor's  solicitors  wrote  to  the 
purchaser's  solicitors  a  letter  expressing  regret  that  the  latter 
should  press  for  an  indemnity,  and  containing  the  following 
passage :  As  the  day  for  completion  is  fast  approaching,  we 
regret  that  we  cannot  allow  this  matter  to  remain  in  its  present 
position,  and  have  therefore  to  give  you  notice  that  the  vendor 
is  unwilling  to  remove  or  comply  with,  and  calls  upon  you  to 
withdraw,  your  requisitions  or  objections,"  giving  the  numbers  of 
certain  requisitions  which  related  to,  amongst  other  things,  the 
trade  fixtures. 

On  the  9th  of  March  the  purchaser's  solicitors  replied,  in 
effect  declining  to  withdraw  the  requisitions ;  and  on  the  same 
day  Messrs.  Emanuel  &  Simmonds,  solicitors,  wrote  to  the  vendor's 
solicitors  stating  that  they  had  been  expecting  to  hear  from 
them  in  accordance  with  the  suggestions  made  at  an  interview 
with  the  gentleman  in  the  vendor's  solicitors'  office  who  was 
attending  to  the  matter,  and  saying  that  they  would  be  glad  to 
know  whether  the  vendor's  solicitors  would  forward  a  draft 
contract  upon  the  terms  stated. 

This  letter  referred  to  negotiations  which  the  gentleman 
therein  mentioned,  without  the  knowledge  of  the  purchaser  or 
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his  solicitors,  had  entered  on  with  a  view  to  selling  the  property  ROMER;j. 
to  a  client  of  Messrs.  Emanuel  &  Simmonds.    In  the  subsequent  1894 
correspondence  this  gentleman  wrote  the  letters  sent  by  the  smith 
vendor's  solicitors.  Wallace. 

On  the  15th  of  March  the  vendor's  solicitors  sent  Messrs,   

Emanuel  &  Simmonds  a  draft  form  of  contract  of  sale  for  their 
client  to  accept,  and  stated  in  a  letter  that  on  certain  terms  the 
vendor  would  be  willing  to  sell  the  property  to  the  client  in  the 
event  of  the  vendor  being  entitled  to  determine  the  existing 
contract. 

On  the  same  day  Smith's  solicitors  wrote  to  the  vendor's 
solicitors,  referring  to  their  letter  of  the  7th  of  March  and 
likewise  to  the  fact  that  the  requisitions  had  not  been  with- 
drawn, and  saying,  "  we  shall  feel  obliged  by  your  informing  us 
whether,  in  consequence  of  such  non-withdrawal,  it  is  your 
client's  intention  to  rescind  the  contract,  and  if  not  we  have  to 
ask  you  forthwith  to  proceed  to  arrange  with  us  as  to  our  client's 
claim  under  clause  7,  so  that  we  may  proceed  to  get  ready  for 
completion,  which  it  is  of  course  useless  for  us  to  do  while  we 
are  in  doubt  as  to  your  client's  intentions  as  to  the  rescission  of 
the  contract." 

On  the  same  day  the  vendor's  solicitors  answered  as  follows : 
"  We  have  received  your  letter  of  the  9th  inst.  and  of  to-day, 
and  the  questions  you  raise  are  of  considerable  moment.  Until 
we  have  considered  the  matter  a  little  more  fully  we  cannot  write 
you  definitely,  but  hope  to  do  so  before  the  end  of  the  week." 

On  the  17th  of  March  the  purchaser's  solicitors  sent  another 
letter  to  the  vendor's  solicitors,  stating  that  they  relied  on  hearing 
from  them  definitely  "  on  or  before  to-morrow  as  promised  "  ; 
pointing  out  that  the  course  pursued  by  the  vendor  had  placed 
the  purchaser  in  a  very  awkward  position ;  and  stating  that, 
failing  compliance  with  their  requirements,  their  client  would 
take  prompt  action  in  the  matter.  The  same  day  a  letter  was 
sent  by  the  vendor's  solicitors  to  Messrs.  Emanuel  &  Simmonds, 
stating  that  circumstances  had  arisen  which  made  it  important 
that  the  agreement  with  their  client  should  be  completed  on  the 
following  Monday,  or  Tuesday  morning  at  the  latest ;  and  on 
the  same  day  they  wrote  a  letter  to  the  purchaser's  solicitors 
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EOMEE  J.  regretting  that  they  should  not  be  able  to  write  finally  on  the 
1894      matter  till  the  following  Monday  or  Tuesday. 
Smith         The  new  contract  with  Messrs.  Emanuel  &  Simmonds'  client 
Wallace  !  however,  finally  arranged ;  and  on  Monday  the  19th  of 

  March  the  purchaser's  solicitors  wrote  to  the  vendor's  solicitors 

that,  not  having  heard  from  them  definitely  as  promised,  the 
purchaser  considered  the  contract  at  an  end,  and  had  accordingly 
made  other  arrangements.  They  also  asked  for  a  return  of  the 
deposit.  The  negotiations  with  Messrs.  Emanuel  &  Simmonds^ 
client  still  went  on ;  and  on  the  21st  of  March  the  purchaser's 
solicitors  wrote  to  the  vendor's  solicitors,  expressing  surprise  at 
not  receiving  an  answer  to  their  letter  of  the  19th  of  March,  and 
not  hearing  from  them  finally  as  promised  in  the  letter  of  the 
17th,  and  stating  that  the  deposit  must  be  returned  by  the 
following  day,  or  otherwise  their  instructions  were  to  issue  a  writ. 

Further  letters  of  regret  and  delay  were  sent  by  the  vendor's 
solicitors  on  the  21st,  22nd,  and  27th  of  March. 

On  the  29th  of  March  the  purchaser  issued  a  writ  against  the 
vendor,  claiming  a  return  of  the  deposit,  and  this  writ  was  sent 
to  the  vendor's  solicitors  on  the  same  day. 

On  the  30th  of  March,  no  binding  agreement  having  been 
come  to  with  Messrs.  Emanuel  &  Simmonds'  client,  the  vendor's 
solicitors  wrote  to  the  purchaser's  solicitors  suggesting  an  arrange- 
ment with  the  purchaser  on  the  footing  that  the  contract  with 
him  was  still  binding.  Some  further  correspondence  followed ; 
but  the  purchaser  went  on  with  his  action,  and  made  a  further 
claim  in  his  statement  of  claim  for  payment  of  the  expenses 
which  he  had  been  put  to  in  investigating  the  title. 

The  vendor  by  his  defence  denied  that  he  had  determined  the 
agreement  for  sale,  and  he  counter-claimed  for  specific  perform- 
ance of  it. 

The  action  was  tried  before  Mr.  Justice  Bomer  on  the  19  th 
and  20th  of  November,  1894.  Several  legal  questions  were 
discussed,  but  the  only  point  decided  was  that  the  argument  of 
which  is  reported  below. 

Neville,  Q.C.,  and  B,  F,  Norton,  for  the  Plaintiff:— 

This  is  not  a  case  in  which  the  Court  will  grant  specific  per- 
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formance  at  the  suit  of  the  vendor.  It  would  be  inequitable  for 
the  Court  to  interpose  in  his  favour.  The  power  to  rescind, 
though  express,  is  one  which  a  vendor  must  exercise  bond  fide 
and  with  promptitude,  and  such  a  power  cannot  be  used  to  put 
unfair  pressure  on  the  purchaser  or  with  an  ulterior  object.  The 
Court  will  not  encourage  vendors  in  shilly-shallying  with  a 
purchaser,  particularly  where  delay  is  thus  obtained  for  the 
purpose  of  negotiating  for  a  sale  to  a  third  person. 

The  Plaintiff  was  right  in  treating  the  contract  as  rescinded. 
If  it  was  not  rescinded,  the  vendor  had  no  right  to  offer  the 
property  to  another  person. 


ROMEB  J. 
1894 
Smith 

V. 

Wallace. 


Eophinson,  Q.C.,  and  Sarganty  for  the  Defendant : — 

Either  the  contract  was  rescinded  or  it  was  not  rescinded. 

It  could  only  be  rescinded  by  the  Defendant.  He  put  him- 
self in  a  position  to  rescind  it,  but  did  not  rescind  it ;  and  the 
correspondence  shews  that  both  parties  considered  the  contract 
as  in  existence  long  after  the  expiration  of  seven  days  from  the 
letter  of  the  7th  of  March.  There  was  never  any  definite  con- 
tract between  the  vendor  and  any  third  person  for  a  sale  to  the 
latter.  The  Plaintiff's  demands  having  been  refused,  it  was  not 
unreasonable  for  the  vendor  to  regard  him  as  an  unwilling 
purchaser,  and  to  see  whether  the  existence  of  a  willing  pur- 
chaser would  prevent  the  necessity  of  litigation.  The  Plaintiff 
was  not  injured  by  the  negotiations  with  the  other  proposed 
purchaser. 

Neville,  in  reply : — 

A  vendor  has  no  right  to  place  himself  under  the  temptation 
to  which  he  would  be  subject  if  he  could  hold  the  power  to 
rescind  over  a  purchaser  while  he  himself  looked  out  for  a  better 
bargain  elsewhere.  The  time  must  come  when  a  purchaser  has 
a  right  to  say,  "  I  must  know  whether  you  intend  to  rescind  or 
not,"  and  when  he  may  call  on  the  vendor  to  elect  whether  the 
contract  is  to  go  on  or  not.  If  the  vendor  does  not  make  his 
election  within  a  reasonable  time,  the  Court  will  not  afterwards 
enforce  the  contract  just  because  he  says  he  has  not  in  terms 
given  actual  notice  to  rescind.    The  vendor  here  cannot  aver 
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ROMER  J.  that  he  has  always  been  ready  and  willing  to  perform  the  contract 
1894      to  sell. 
Smith 

Wal'aob.    1894.  Dec.  3.    Eomee  J.  :- 

In  this  case  I  think  the  Plaintiff  is  entitled  to  relief,  having 
regard  to  the  conduct  on  the  side  of  the  Defendant  in  relation  to 
the  contract  which  I  am  about  to  describe ;  and  this  renders  it 
unnecessary  for  me  to  consider  the  other  points  raised  by  the 
Plaintiff.  That  conduct,  in  my  opinion,  was  not  proper  or  fair, 
and  entitled  the  Plaintiff,  when  he  issued  his  writ,  to  treat  the 
contract  as  rescinded,  and  to  have  the  deposit  returned  to  him. 

At  the  beginning  of  the  correspondence,  to  which  I  shall 
refer,  the  Plaintiff,  as  purchaser,  had  made  certain  requisitions 
on  title — which  I  need  not  go  into  beyond  saying  that  they 
raised  serious  and  substantial  questions — and  the  time  fixed  for 
completion  (the  24th  of  March)  was  fast  approaching.  On  the 
7th  of  March  the  Defendant's  solicitors  wrote  to  the  Plaintiff's 
solicitors,  and  gave  formal  notice,  under  clause  3  of  the  contract, 
that  the  vendor  was  unwilling  to  remove  or  comply  with,  and 
calling  upon  the  Plaintiff  to  withdraw,  the  requisitions  in  ques- 
tion. On  the  9th  of  March  a  reply  is  sent,  in  substance  refusing 
to  withdraw  the  requisitions ;  and  at  the  expiration  of  the  seven 
days  mentioned  in  clause  3  the  vendor  was  in  the  position  of 
being  able,  by  giviug  formal  notice,  to  determine  the  contract. 
The  purchaser,  under  the  circumstances,  naturally  supposed  that 
such  a  notice  would  be  promptly  sent  and  the  vendor's  power  to 
rescind  be  speedily  exercised.  That  power  was  a  formidable 
weapon  in  the  vendor's  hands,  and  he  was  bound  to  exercise  the 
rights  given  to  him  by  clause  3  fairly,  and  to  determine  promptly 
whether  he  would  exercise  the  power  or  not.  He  was  not  entitled 
to  take  advantage  of  his  position,  and  to  leave  the  purchaser  in 
ignorance  whether  the  contract  was  to  be  treated  as  rescinded 
or  not.  He  certainly  was  not  entitled  intentionally  to  delay 
deciding  whether  the  contract  was  to  be  gone  on  with  or  not,  and 
still  less  was  he  entitled  to  use  that  delay  for  his  own  purposes 
in  trying  to  effect  another  and  more  beneficial  contract  with  a 
third  person  for  sale  of  the  property  to  that  third  person.  I 
need  not  point  out  the  hardship  upon  the  purchaser  of  allowing 
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the  vendor  to  play  fast  and  loose  with  him  in  such  a  matter.  ROMER  J. 
The  purchaser  would  not  know  whether  he  was  to  get  ready  1894: 
for  completion  or  not — whether  his  requisitions  would  be  further  Smith 
answered,  or  how  they  were  to  be  dealt  with,  or  what  step  he  Wallace. 

should  take,  and  this  at  a  time  when  the  day  fixed  for  com-   

pletion  was  close  at  hand  and  he  might  be  held  liable  under  the 
contract  to  pay  interest  on  his  purchase-money  if  the  contract 
was  not  completed  on  the  day  fixed. 

Now,  what  did  the  vendor  do  in  this  case  ?  The  correspondence 
speaks  for  itself,  and  I  need  only  specially  refer  to  the  most 
important  of  the  letters.  Substantially,  what  he  did  was  this — 
and,  of  course,  in  speaking  of  the  vendor,  I  am  referring  to  what 
he  did  by  the  solicitor  who  attended  to  this  matter  on  behalf  of 
the  firm  of  Messrs.  Paine  &  Co.,  the  Defendant's  solicitors  and 
agents — the  vendor  intentionally  delayed  informing  the  pur- 
chaser whether  the  contract  was  to  go  on  or  not,  and  he  used  the 
delay  to  try  and  effect  a  more  or  equally  beneficial  contract  with 
a  client  of  Messrs.  Emanuel  &  Simmonds  for  the  sale  of  the  pro- 
perty to  that  client.  I  infer  that  it  was  intended  on  behalf  of 
the  vendor,  if  he  could  effect  a  new  contract,  to  exercise  his 
power  and  rescind  the  contract  with  the  Plaintiff.  And  I  fear 
it  was  also  intended  on  his  behalf,  if  a  new  contract  could  not 
be  finally  made,  to  turn  round  and  say  to  the  Plaintiff  that  the 
vendor  always  contemplated  carrying  out  the  contract,  and  that 
therefore  the  old  contract  was  still  binding.  In  fact,  he  tried  to 
play  fast  and  loose  with  the  Plaintiff.  The  Plaintiff  was  not 
made  aware  of  what  the  Defendant  was  doing  with  respect  to  the 
client  of  Messrs.  Emanuel  &  Simmonds ;  but  the  Defendant  cannot 
obtain  any  advantage  because  he  concealed  what  he  was  doing 
from  the  Plaintiff.  The  Plaintiff,  fortunately  for  himself,  not- 
withstanding the  concealment,  apparently  could  see  he  was  being 
trifled  with ;  and,  the  seven  days  having  expired,  he  on  the  15th 
of  March  wrote  a  very  proper  letter  asking  the  vendor  whether 
he  was  going  to  rescind  the  contract  or  not,  and,  if  he  was  not, 
then  to  proceed  with  the  Plaintiff's  requisitions.  Now,  even 
before  the  expiration  of  the  seven  days,  namely,  as  early  as  the 
9  th  of  March  (see  letter  of  Messrs.  Emanuel  &  Simmonds  of  that 
date),  the  gentleman  acting  for  the  vendor  had  been  negotiating 
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KOMBE  J.  with  Messrs.  Emanuel  <&  Simmonds  for  a  sale  of  the  property  to 
1894       their  client ;  and  on  the  15th  he  had  sent  to  Emanuel  &  Simmonds 
Smith      a  draft  form  of  contract  for  their  client  to  accept,  and  stated  in 
Wallace.        letter  of  that  date  that  on  certain  terms  the  vendor  would  be 

  willing  to  sell  the  property  to  the  client  in  the  event  of  the 

vendor  being  entitled  to  determine  the  existing  contract — an 
event  which,  of  course,  happened  at  the  end  of  the  seven  days — 
and  on  the  same  day — the  15th — as  the  negotiations  were  still 
proceeding  with  Emanuel  &  Simmonds,  the  gentleman  I  have 
referred  to  replied  to  the  letter  of  the  purchaser's  solicitors  of 
the  9th  of  March  by  asking  for  a  delay  to  the  end  of  the  week 
as  if  for  the  purpose  of  further  considering  the  purchaser's 
requisitions  —  in  reality  (as  I  conclude)  for  the  purpose  of 
arranging  a  binding  contract  with  Messrs.  Emanuel  &  Simmonds^ 
client.  The  purchaser's  solicitors  wrote  again  on  the  16th  of 
March,  pointing  out  the  embarrassing  position  in  which  their 
client  was  placed,  and  stating  that  they  relied  on  hearing  from 
the  vendor's  solicitors  definitely  by  the  following  day,  as  promised. 
On  the  17th  of  March  the  vendor's  solicitors  urge  Emanuel  & 
Simmonds  to  complete  the  agreement  with  their  client  the  fol- 
lowing Monday  or  Tuesday ;  and  on  the  same  day  the  vendor's 
solicitors  write  to  the  purchaser's  solicitors  asking  for  time,  and 
stating  they  will  write  finally  on  the  following  Monday  or  Tues- 
day whether  the  contract  is  to  go  on  or  not — clearly  a  letter 
written  for  the  purpose  of  getting  time  to  arrange  with  Messrs. 
Emanuel  &  Simmonds,  The  new  contract  with  Messrs.  Emanuel 
&  Simmonds'  client  cannot,  however,  be  finally  arranged  as  soon 
as  expected  by  the  vendor's  solicitors  ;  and  on  the  19th  of  March 
the  purchaser's  solicitors,  tired  of  being  longer  trifled  with,  write 
to  rescind  the  contract  and  demand  back  the  deposit.  Now,  I 
need  not  pause  to  consider  what  would  have  been  the  position  if 
even  then  the  vendor  had  promptly  replied  by  saying  the  con- 
tract was  to  go  on,  for  the  matter  does  not  rest  there.  The 
vendor  still  delays  giving  a  decision  while  he  prosecutes  the 
negotiations  with  Messrs.  Emanuel  &  Simmonds ;  and  on  the  21st 
the  purchaser's  solicitors  write  saying  that,  as  they  have  not  heard 
finally  from  the  vendor,  as  promised  by  the  letter  of  the  17th, 
they  must  issue  a  writ.    Still  only  dilatory  letters  are  sent  to 
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the  purchaser  by  the  vendor's  solicitors,  and  the  day  fixed  for  ROMEE  j. 
completion  comes  and  goes,  and  the  vendor  is  not  on  that  day  1894 
determined  or  prepared  to  regard  the  contract  as  one  that  is  to  Smith 
be  carried  out,  and  is  not  ready  to  complete.    On  the  29th  the  ^^llace. 

writ  in  this  action  is  issued  ;  and  then,  as  the  negotiations  with   

Messrs.  Emanuel  &  Simmonds  had  not  resulted  in  a  binding 
contract  with  their  client,  on  the  30th  of  March  the  vendors' 
solicitors  write  a  letter  suggesting  an  arrangement  with  the 
purchaser  and  trying  to  treat  the  contract  as  still  in  force — a 
position  which  the  purchaser  naturally  refuses  to  accept.  It 
appears  to  me  that,  under  these  circumstances,  at  the  date  of  the 
writ  the  Defendant  was  not  entitled  to  treat  his  contract  with 
the  Plaintiff  as  still  in  force,  and  that  to  allow  him  to  do  so 
would  be  to  lend  the  sanction  of  the  Court  to  tricky  dealing  on 
his  part.  How  can  he  be  heard  to  say  that  he  regarded  his 
contract  with  the  Plaintiff  as  binding  at  the  time  when  he  was 
offering  and  endeavouring,  behind  the  back  of  the  Plaintiff,  to 
sell  the  same  property  to  another  person  ?  Moreover,  through 
the  wilful  default  of  the  vendor,  the  contract  could  not  be  com- 
pleted at  the  time  fixed  for  completion  ;  and,  though  in  this  case 
time  could  not  be  said  within  the  authorities  strictly  to  be  of  the 
essence  of  the  contract,  yet,  I  think,  even  in  such  a  case,  a  vendor 
cannot  be  allowed,  wilfully  and  for  his  own  purposes,  outside  the 
contract,  to  prevent  completion  on  the  day  fixed,  and  then  to  say 
that  the  delay  was  not  essential,  and  that  he  ought  to  be  allowed 
to  complete  at  such  later  time  as  might  be  convenient  to  him. 
I  think  a  vendor  is  in  every  case  bound  to  exert  himself  in  good 
faith  and  with  due  diligence,  so  that  the  contract  may,  so  far  as 
he  is  concerned,  be  carried  out  at  the  date  fixed  for  completion. 
And  if  he  has  shewn  (as  I  think  the  vendor  has  shewn  here) 
want  of  good  faith  and  of  due  diligence,  he  cannot  properly  say 
that  at  the  date  fixed  for  completion  he  was  able,  ready,  and 
willing  to  carry  out  the  contract  on  his  part. 

It  is  said  that  in  this  case  what  the  Plaintiff  was  entitled  to 
do,  when  the  Defendant  refused  or  neglected  to  say  whether  he 
would  determine  the  contract  or  go  on  with  it,  was  to  wait  a 
reasonable  time,  and  then  say  that  the  contract  could  not  be 
rescinded.    No  doubt  the  Plaintiff  had  that  right ;  but,  under 

Vol.  I.  1895.  2  E  1 
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EOMEK  J.  the  circumstances  of  this  case,  was  that  his  only  right  ?    For  the 
1894      reasons  herein  stated,  I  think  not.    I  think  he  was  also  entitled 
Smith         Say  that  the  Defendant  could  not  on  his  side  play  fast  and 
"Wallace    ^^^^e  with  the  contract,  and  yet  hold  the  Plaintiff  bound  on  hi& 

  part.    If  the  Plaintiff  had  been  informed  (and  he  is  not  in  a 

worse  position  than  he  would  have  been  had  he  been  informed) 
of  what  was  going  on — of  the  Defendant  offering  the  property 
for  sale  elsewhere  and  intending  to  send  the  formal  notice  to 
rescind  if  such  other  sale  could  be  effected — then  he  would,  in 
my  opinion,  also  be  entitled  to  say  (as  he  did)  that  the  contract 
was  no  longer  binding  on  him,  and  the  deposit  must  be  returned.. 
The  Defendant  could  not  be  in  a  better  position  than  if  he  had 
promply  sent  the  notice  to  rescind,  which  in  fairness  he  ought  to 
have  sent  when  he  began  to  try  and  sell  the  property  away  from 
the  Plaintiff. 

[His  Lordship  commented  on  some  of  the  evidence,  and  con- 
cluded his  judgment  as  follows  : — ] 

I  think,  therefore,  that  the  deposit  must  be  returned  to  the 
Plaintiff  and  the  counter-claim  dismissed,  and  the  Defendant 
must  pay  the  costs  of  the  action  and  counter-claim.  But  I  do 
not  think  the  Defendant  ought  to  be  put  in  a  worse  position 
than  if  he  had  sent  the  notice  to  rescind,  and  I  therefore  only 
order  the  Defendant  to  pay  interest  on  the  deposit  at  4  per  cent, 
as  from  the  date  of  the  writ,  and  I  make  no  further  order  in 
favour  of  the  Plaintiff  as  to  payment  of  his  expenses,  or  as  to  a 
lien  on  the  property,  and  the  Plaintiff  must  return  to  the  vendor 
all  abstracts  and  papers  delivered  to  him  or  his  solicitors  by  or 
on  behalf  of  the  vendor. 

Solicitors  for  Plaintiff:  WilMnson,  Howlett,  <&  Wilkinson. 
Solicitors  for  Defendant :  Paines,  Blyth,  &  EuxtaUe, 

F.  E, 


1  Ch. 


CHANCERY  DIVISION. 


395 


In  re  NEW  TEAYELLERS'  CHAMBERS,  LIMITED.      ROMER  j. 
[00195  of  1894.] 

Company —  Winding-up — Public  Examination — Companies  ( Winding-up)  Act, 
1890  (53  &  54  Vict.  c.  63),  s.  8. 

Where  the  Court  has  jurisdiction  to  make,  and  has  exercised  its  discre- 
tion by  making,  an  order  for  public  examination  under  sect.  8  of  the 
Companies  (Winding-up)  Act,  1890,  the  order  will  not  be  discharged  on 
the  ground  that  fraud  is  not  sufficiently  shewn  by  the  Official  Receiver's 
report  on  which  the  order  is  based. 

And  where  the  report  is  made  in  good  faith,  the  Court  will  not  allow 
evidence  to  be  adduced  to  rebut  the  charge  of  fraud  thereby  made ;  and 
will  not  take  the  report  off  the  file,  or  remit  it  to  the  Official  Receiver  in- 
order  that  other  facts,  on  which  the  person  ordered  to  be  examined  relies^ 
may  be  stated  in  the  report. 

The  New  Travellers'  Chambers,  Limited,  was  incorporated  on  the 
28th.  of  May,  1891,  as  a  company  with  liability  limited  by  shares,, 
some  of  its  objects  being  to  establish  and  conduct  a  club,  and 
acquire  the  benefit  of  agreements  under  which  the  company  was 
to  become  entitled  to  a  lease  of  a  house  in  Piccadilly,  and  to  the 
right  to  use  the  name  of  "  The  New  Travellers'  Club" 

On  the  18th  of  July,  1894,  it  was  ordered  that  the  company 
should  be  wound  up  by  the  Court. 

On  the  11th  of  January,  1895,  the  Official  Receiver  filed  his 
further  report  under  sect.  8,  sub-sect.  2,  of  the  Comjoanies  (Wind- 
ing-up) Act,  1890. 

The  report  stated  (amongst  other  things)  that  a  certain  person 
acting  as  nominee  for  one  Douglas  or  Boss  was  the  promoter 
of  the  company,  and  that  certain  persons  (including  three  officers 
of  the  company)  had  assisted  Douglas  in  the  promotion,  and  had 
shared  in  the  consideration,  consisting  of  cash  and  shares,  given 
by  the  company  on  purchasing  the  property.  The  report  also 
stated  that  the  company  had  adopted  an  agreement  for  the 
acquisition  of  the  lease  of  the  club-house  at  a  meeting  of  directors, 
and  that  one  of  the  directors  present  received  £1500  from  the 
landlord. 

The  report  also  contained  allegations  with  reference  to  an 
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HOMER  J.  issue  of  debentures,  which  was  said  to  be  in  excess  of  the  com- 
1895  pany's  borrowing  powers,  and  an  issue  of  preference  shares, 
In  re      which,  it  was  suggested,  had  been  taken  up  by  the  directors  with 

Tra^ei^ers'  ^  ^^^^      controlling  a  meeting  of  the  company.    The  report 

Chambers,  also  stated  that  a  certain  resolution  had  been  passed  at  a  board 
Limited.  »         •  i      n  •  „  . 
  meeting  with  reference  to  the  appointment  of  a  receiver  in  an 

action  brought  to  enforce  the  debentures.    It  also  contained 

allegations  as  to  the  circumstances  under  which  a  new  company 

had  been  formed  to  take  over  the  assets,  and  as  to  certain 

evidence  relating  to  value  adduced  to  the  Court  on  an  application 

for  its  sanction  to  a  sale  of  furniture  and  effects  belonging  to  the 

company  in  liquidation. 

The  report  did  not  contain  any  specific  charge  of  fraud  against 

any  person  in  particular,  but  concluded  as  follows  :    The  Official 

Eeceiver  is  of  opinion  that  the  facts  hereinbefore  set  out  shew  a 

frima  facie  case  of  fraud  on  the  part  of  some  persons,  being 

directors  or  officers  of  the  company,  in  relation  to  its  affairs 

since  its  formation ;  and  that  it  is  desirable  that  a  public 

examination  should  be  held  of  the  persons  named  in  the  schedule 

hereto." 

The  schedule  gave  the  names  of  four  directors  and  the  secre- 
tary of  the  company. 

On  the  16th  of  January,  1895,  an  order  was  made  for  the  public 
examination  of  all  the  persons  named  in  the  schedule  to  the 
report.  Three  of  the  directors  and  the  secretary  served  on  the 
'Official  Eeceiver  notice  of  motion  that  the  report  of  the  Official 
Receiver  might  be  ordered  to  be  amended  or  taken  off  the  file  on 
the  ground  that  the  same  was  not  in  accordance  with  the  Com- 
panies (Winding-up)  Act,  1890,  and  that  the  same  materially 
misstated  or  misrepresented  the  effect  of  the  affidavits  and 
documents  on  which  it  purported  to  be  founded  (particulars  of 
the  alleged  misstatements  being  contained  in  a  schedule  to  the 
summons),  and  was  otherwise  inaccurate,  and  that  the  order  made 
on  the  16th  of  January,  1895,  on  that  report,  for  the  public  ex- 
amination of  the  Applicants,  might  be  discharged,  for  the  reasons 
aforesaid,  and  also  because  (1.)  the  report  did  not  shew  that  the 
Official  Receiver  was  of  opinion  that  any  fraud  had  been  com- 
mitted by  any  person  in  the  promotion  or  formation  of  the 
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company  or  by  any  officer  or  director  of  the  company  in  relation  ROMER  J. 
to  the  company  since  the  formation  thereof;  (2.)  the  facts  stated  1895 
in  the  report  did  not  shew  that  any  fraud  had  been  committed 
by  any  person,  and  did  not  even  raise  a  'prima facie  case  of  fraud  tbaveITers' 
against  any  person  ;  and  (3.)  if  such  facts  were  considered  as  ^-^^j^^^®' 

making  out  a  ijrima  facie  case  of  fraud,  the  fraud  was  not  that  of   

any  person  in  the  promotion  or  formation  of  the  company  or  of 
any  officer  or  director  thereof. 

The  particulars  alleged  (1.)  that  the  report  represented  that 
the  evidence  as  to  the  value  of  the  furniture  and  effects  was 
given  by  the  secretary,  whereas  it  was  not  given  by  him,  but  by 
a  valuer,  named  in  the  particulars,  who  never  was  either  a 
director  or  officer  of  the  company  ;  (2.)  that  the  report,  although 
it  referred  to  the  valuer's  affidavit,  which  consisted  of  only  two 
paragraphs,  did  not  state  the  fact  that  the  first  paragraph  con- 
tained his  evidence  that  he  had  valued  the  furniture  and  effects ; 
(3.)  and  (4.)  that  the  report  did  not  state  certain  other  facts  as 
to  the  secretary's  affidavit  and  the  value  of  the  lease. 

Sivinfen  Eady,  Q.C.,  and  George  Henderson,  in  support  of  the 
motion : — 

The  report  does  not  allege  any  fraud  in  the  promotion  or  for- 
mation of  the  company ;  and,  as  regards  directors  or  officers  of 
the  company,  it  does  not  shew  facts  which  amount  to  fraud.  It 
only  insinuates  that  a  director  received  a  commission  improperly ; 
that  a  secret  profit  was  possibly  received ;  that  an  agreement 
was  adopted  by  directors,  one  of  whom  was  not  independent ;  that 
there  was  borrowing  ultra  vires ;  that  debentures  and  preference 
shares  were  issued  improperly  or  with  improper  motives ;  and 
that  the  sanction  of  the  Court  to  a  sale  was  improperly  obtained 
on  the  evidence,  as  to  value,  of  the  secretary  alone. 

Only  part  of  a  resolution  is  set  out,  but  it  is  stated  as  if  it 
were  the  whole  of  the  resolution.  The  affidavit  of  the  secretary 
was  not  the  only  evidence  on  which  the  Court's  sanction  to  the 
sale  was  obtained ;  the  affidavit  of  an  independent  valuer  was 
also  produced.  Other  material  facts  are  omitted  or  misstated, 
and  we  have  an  affidavit  shewing  the  true  facts. 

[RoMER,  J. : — I  decline  to  look  at  it.] 
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ROMER  J.  The  report  is  insufficient  on  the  face  of  it ;  it  shews  no  case  of 
1895  fraud,  and  the  order  founded  on  it  should  be  discharged,  and  the 
In  re      report  itself  should  be  taken  off  the  file,  or  sent  back  to  the 

Travellers'  ^^^^^^  Eeceiver  to  be  amended. 

Chambers,      The  Court  clearly  has  lurisdiction  to  discharge  an  order  for 
Limited.  .  j         j  o 
  public  examination:   In  re  Great  Kruger  Gold  Mining  Com- 

pany  (1). 

[EoMER  J.: — I  can  understand  the  Court  discharging  the 
order  on  the  ground  that  there  was  no  jurisdiction  to  make  it.] 

It  may  also  discharge  it  on  the  ground  that  the  report  on 
which  it  is  based  does  not  comply  with  the  requirements  of 
sect.  8,  sub-sect.  2,  of  the  Act  of  1890. 

The  report  must  allege,  not  merely  suggest,  fraud:  In  re 
General  Phosphate  Corporation  (2). 

[KoMER  J. : — In  that  case  the  Official  Eeceiver  had  declined 
to  state  whether  in  his  opinion  any  fraud  had  been  committed, 
or  that,  the  facts  alleged  in  the  report  constituted  a  prima  facie 
case  of  fraud.] 

The  case  shews  the  principles  to  be  acted  on  in  framing  the 
report ;  it  also  shews  that  the  Court  can  send  the  report  back  to 
the  Official  Eeceiver,  who  is  an  officer  of  the  Court. 

[EoMER  J. : — Your  suggestion  is  that  at  the  instance  of  the 
party  examined  a  sort  of  half-trial  of  the  case  may  be  had.] 

We  only  say  that  evidence  may  be  adduced  to  shew  that  the 
report  is  not  one  on  which  a  public  examination  should  be 
ordered. 

Sir  B.  T.  Beid,  A.-G.,  and  Ingle  Joyces  for  the  Official  Ee- 
ceiver : — 

The  application,  so  far  as  it  seeks  to  have  the  report  taken  off 
the  file  or  sent  back  for  amendment,  is  novel ;  and  a  preliminary 
trial  of  the  case  on  its  merits,  which  is  what  the  Applicants 
desire,  was  never  contemplated  by  the  Legislature. 

If  the  report  were  corrupt,  or  the  Court  had  no  jurisdiction — 
e.g.,  because  the  person  ordered  to  be  examined  was  never  a 


(1)  [1892]  3  Ch.  307. 


(2)  [1895]  1  Ch.  1, 10. 
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promoter  or  officer  of  the  company — the  Court  might  discharge  ROMEE  J. 

the  order.  1895 

But  the  report  follows  the  directions  judicially  laid  down  in 

In  re  General  Phosphate  Corporation  (1).    It  alleges  facts  which  Tj^^^^^^^j^g, 

constitute  a  prima  facie  case  of  fraud.  Chambers, 

■L  .  1  •        1  Limited. 

The  creditors  of  the  company  in  liquidation  have  been  stripped   

of  the  assets  in  favour  of  a  new  company,  which  may  pay  them, 
or  not  pay  them,  as  it  thinks  fit. 

The  statement  as  to  the  evidence  of  value,  if  insufficient,  is 
only  a  slip  in  an  immaterial  portion  of  the  report,  and  makes  no 
difference  as  to  its  effect. 

The  Court  has  a  discretion  whether  it  will  make  an  order  on 
the  report ;  but  when  once  an  order  has  been  made,  the  person 
directed  to  be  examined  cannot  move  to  discharge  the  order  on 
the  ground  that  the  report  states  an  insufficient  case. 

[They  also  referred  to  In  re  Trust  and  Investment  Corporation 
of  South  Africa  (2).] 

Swinfen  Eady,  in  reply. 

KOMER  J. : — 

This  application  raises  two  questions. 

In  the  first  place,  it  is  said,  on  behalf  of  the  Applicants,  that 
they  rely  on  facts  which  are  not  stated  in  the  Official  Keceiver's 
report,  but  which,  if  formulated  in  that  report,  would  tend  to 
shew  that  even  a  prima  facie  case  of  fraud  could  not  be  made 
out.  In  fact,  the  Applicants  ask  the  Court  to  be  allowed  to  go 
into  evidence  to  see  whether  the  prima  facie  case  of  fraud  shewn 
by  the  report  cannot  be  rebutted  or  answered.  I  decline  to  go 
into  such  further  evidence  at  all.  I  think  that  a  practice  of 
allowing  a  sort  of  half -trial,  in  the  kind  of  way  sought  for  by  the 
Applicants,  and  a  conflict  of  evidence  on  affidavit,  would  be,  not 
only  inconvenient,  but  most  prejudicial  to  the  proper  working 
of  the  provisions  of  the  Act ;  and  I  will  certainly  not  be  a  party 
to  any  such  practice.  In  my  judgment,  it  was  not  contemplated 
by  the  Act  that  there  should  be  a  preliminary  contest  of  this 
kind ;  and  I  may  add  that  in  this  case  there  is  no  suggestion 

(1)  [1895]  1  Ch.  1, 10.  (2)  [1892]  3  Ch.  332. 
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KOMERJ.  that  the  Official  Eeceiver  has  not  acted  in  good  faith.  The 
1895      motion,  therefore,  so  far  as  it  is  based  upon  the  ground  that  the 
In  re      Applicants  should  be  allowed  to  go  into  evidence  to  supplement 
TkavelTees'       report,  and  that  the  report  should  for  this  purpose  be  sent 
k  Chambees,   back  or  taken  off  the  file,  is  wholly  misconceived.    I  think  that 

LlMITEH, 

—  the  Court  ought  not  to  listen^to  any  such  application.  So  much 
for  the  application  so  far  as  it  seeks  to  have  the  report  sent  back 
or  amended,  or  to  in  corporate  Jn  it  facts  which  do  not  now  appear 
on  the  face  of  it. 

Then  it  is  said  that  the  report  shews  no  case  of  fraud  within 
the  meaning  of  sub-sect.  2  of  sect.  8  of  the  Act.  But  this  report 
fulfils  in  terms  the  requirements  of  the  Act,  which  gives  the 
Court  jurisdiction  to  make  an  order  for  public  examination  if  it 
thinks  fit  so  to  do.  This  report  does  state  the  opinion  of  the 
'  Official  Eeceiver  that  fraud  has  been  committed  by  directors  or 
officers  of  the  company  in  relation  to  the  company  since  its 
formation,  and  therefore,  so  far  as  the  report  itself  is  concerned^ 
it  gives  the  Court  jurisdiction  to  make  an  order  for  examination 
if  it  thinks  fit.  Moreover,  I  think  the  case  was  one  in  which  the 
Court,  having  jurisdiction,  rightly  exercised  its  discretion  by 
ordering  the  examination  provided  for  by  sect.  8,  sub-sect.  3,  of 
the  Act.  For  not  only  is  there  the  opinion  of  the  Official 
Eeceiver,  but  the  facts  stated  in  his  report  shew,  in  my  opinion, 
that  that  opinion  had  a  substantial  basis,  and  that  it  was  advis- 
able to  make  an  order  for  public  examination.  The  Court  both 
had  jurisdiction  to  make,  and  in  the  exercise  of  its  discretion 
has  made,  the  order.  Under  these  circumstances,  is  a  person  who 
has  been  ordered  to  be  examined  at  liberty  to  move  to  discharge 
the  order  on  the  ground  that  no  fraud,  strictly  speaking,  is 
proved  by  the  statements  in  the  report,  and  to  raise  a  preli- 
minary argument  upon  the  wording  of  the  report,  or  as  to  the 
precise  fraud  shewn  by  the  report,  and  so  forth  ?  I  think  not. 
It  would  be  a  most  inconvenient  course,  and  one  which,  in  my 
judgment,  was  not  contemplated  by  the  Legislature.  If  the^ 
report  states  a  case  which,  in  the  opinion  of  the  Official  Eeceiver, 
acting  honestly  and  in  good  faith,  shews  fraudj  and  he  states 
that  opinion,  and  the  Court  then,  on  consideration  of  the  report, 
thinks  that  ground  is  shewn  in  the  report  for  the  Official 
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Keceiver's  opinion,  there  is  jurisdiction  in  the  Court  to  make  KOMER  J. 
the  order  for  examination.    And  if  the  Court,  having  jurisdic-  1895 
tion  to  make  the  order,  in  the  exercise  of  its  discretion  does  j„ 


re 


make  the  order,  I  think  that  ends  the  matter;  and  that  the  tkav^llers' 
persons  affected  by  the  report  ought  not  to  be  allowed  to  apply  Chambers, 

to  the  Court  and  argue  the  case  whether  the  Court  has  exercised   

its  discretion  rightly.  No  doubt,  if  the  Court  has  gone  beyond 
its  jurisdiction,  then  a  person  aggrieved  can  apply ;  but  that  is 
not  the  present  case.  For  these  reasons  I  think  the  application 
fails,  and  that  it  must  be  dismissed  with  costs. 

Solicitors  :  Hunters  &  Haynes ;  Solicitor  to  the  Board  of  Trade. 

F.  E. 
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VAUGHAN 
WILLIAMS 
J. 


In  re  BLAZER  FIRE  LIGHTER,  LIMITED. 


r0092  of  189i.] 


1894 


Company — Winding-up — Payment  of  Bates — Liquidator's  Possession — Bene- 
ficial Occupation— Companies  Act,  18G2  (25  &  26  Vict,  c.  89),  ss.  138,  163. 

The  true  test  to  be  applied,  in  order  to  ascertain  wlietlier  rates  ought  to 
be  paid  in  full  in  respect  of  property  of  a  company,  possession  of  which 
has  been  retained  by  the  liquidator,  is  that  suggested  by  Bowen  L.J.  in 
In  re  National  Arms  and  Ammunition  Company  (1)  : — whether  there 
has  been  a  "beneficial  occupation"  within  the  meaning  of  the  rating 
statutes. 

Therefore,  where  a  caretaker  is  employed  by  the  liquidator  to  take  posses- 
sion of  the  company's  business  premises  and  the  plant  thereon  to  prevent 
trespass  and  injury,  though  the  business  is  not  carried  on  and  there  is  no 
intention  to  sell  it  as  a  going  concern,  there  is  a  "  beneficial  occupation " 
in  respect  of  which  rates  must  be  paid  in  full. 

The  test  laid  down  by  Bacon  V.C.  in  In  re  West  Hartlepool  Iron  Com- 
pany (2)  and  that  laid  down  by  Kay  J.  in  In  re  Watson,  Kipling  &  Co.  (3) 
(so  far  as  it  applies  to  rates)  not  adopted. 

The  Blazer  Fire  Lighter,  Limited,  was  a  company  which,  on 
the  2nd  of  March,  1894,  passed  an  extraordinary  resolution  in 
favour  of  voluntary  winding-up  and  appointing  a  liquidator 
in  the  winding-up. 

Part  of  the  company's  property  consisted  of  a  leasehold  work- 
shop and  yard  in  Yorh  Boad,  Islington,  where  the  company  had 
carried  on  business.  The  business  had  ceased  to  be  carried  on 
before  the  winding-up,  and  was  not  continued  by  the  liquidator. 
He,  however,  shortly  after  he  was  appointed,  took  possession  of  the 
premises  and  placed  them  in  charge  of  a  caretaker.  According 
to  the  evidence  of  the  liquidator  in  the  proceedings  mentioned 
below,  the  caretaker  was  placed  in  possession  only  to  prevent 
trespass  and  injury ;  no  profit,  but  expense  to  the  company, 
resulted  from  retaining  possession,  and  it  was  not  intended  to 
sell  the  business  as  a  going  concern,  but,  as  soon  as  possible,  to 
sell  the  premises  and  the  plant  thereon  belonging  to  the 
company. 


(1)  28  Ch.  D.  474,  482. 


(2)  34  L.  T.  (N.S.)  568. 


(3)  23  Ch.  D.  500. 
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On  the  24tli  of  March,  1894,  the  vestry  of  St.  Mary,  Islington,  VAUGHAN 
made  rates  amounting  to  2s.  lOJcZ.  in  the  pound,  for  the  half-year  j. 
ending  the  29th  of  September,  1894,  payable  in  two  portions,  1394 
on  the  2nd  of  April  and  2nd  of  July,  1894,  and  the  rates  were 
duly  confirmed  and  allowed.    The  portion  payable  in  respect  of  ^^^^^^llj^^ 
the  company's  premises  in  April  was  £3  2s.  4cZ.,  and  the  portion  Limited.' 
payable  in  July  was  £3  4s.  2d. 

On  the  20th  of  June,  1894,  an  order  was  made  restraining  the 
vestry  until  further  order  from  levying  a  distress  on  the  com- 
pany's property  for  rates  made  subsequent  to  the  2nd  of  March, 
1894. 

The  plant  and  the  caretaker  remained  on  the  premises  till  the 
6th  of  September,  1894,  when  the  whole  of  the  property  was 
sold. 

The  vestry  applied  to  the  Court  to  discharge  the  order  made 
in  June,  1894,  and  that  the  liquidator  might  be  ordered  to  pay 
£6  6s.  6d.y  or  such  damages  as  the  Court  should  be  of  opinion 
that  the  vestry  had  sustained,  and  also  to  pay  the  costs  of  the 
vestry's  application. 

Chester  Jones,  for  the  Applicants  : — 

The  vestry  are  entitled  to  payment  of  the  rates  in  full,  as  the 
possession  of  the  liquidator  is  a  "  beneficial  occupation." 

Where  the  liquidator  occupies  for  the  purposes  of  the  com- 
pany, and  with  a  view  to  acquiring  gain  or  avoiding  loss  to  the 
company,  the  rates  will  be  ordered  to  be  paid  in  full:  In  re 
National  Arms  and  Ammunition  Company  (1).  In  that  case 
Lord  Justice  Boiven  (2)  doubted  whether  the  test  laid  down  by 
Vice- Chancellor  Bacon  in  In  re  West  Hartlepool  Iron  Company  (3) 
was  the  true  one,  and  suggested  what  is  no  doubt  the  true  test, 
namely,  whether  there  has  been  a  "  beneficial  occupation  "  within 
the  meaning  of  those  words  in  cases  as  to  rating ;  but  the 
question  was  purposely  left  open. 

If  the  test  suggested  by  Lord  Justice  Bowen  is  the  correct 
one,  the  liquidator  must  in  this  case  pay  in  full,  for  a  caretaker's 
occupation  is  a  beneficial  one  within  the  meaning  of  the  rating 

(1)  28  Ch.  D.  474.  (2)  28  Ch.  D.  482. 

(3)  34  L.  T.  (N.S.)  568. 
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VAUGHAN  statutes :  Hicks  v.  Bunstable  Overseers  (1).    The  liquidator  will 
J.        probably  rely  on  the  decision  of  Mr.  Justice  Kay  in  In  re  Watson^ 
1394       Kipling  and  Co.  (2)  ;  but  that  decision  turned  on  special  facts 
^J^^      very  different  from  those  of  the  present  case.    No  doubt  it 
Blazer  Fire  was  referred  to  by  the  Court  of  Appeal  in  In  re  National  Arms 
Limited.'    and  Ammunition  Company  (3) ;  but  the  decision  of  Mr.  Justice- 
Kay  was  neither  overruled  nor  approved. 

[He  also  referred  to  In  re  International  Marine  Hydropathic 
Company  (4).] 

J,  G,  Wood,  for  the  liquidator : — 

The  question,  according  to  In  re  Watson,  Kipling  &  Co,  (5),  is^ 
"  whether  in  this  case  there  has  been  such  a  beneficial  occupa- 
tion  and  enjoyment  of  the  property  as  to  induce  the  Court,  in 
the  exercise  of  its  discretionary  jurisdiction,  to  order  these  rates 
to  be  paid  in  full."  Mr.  Justice  Kay  apparently  approved  of 
Vice-Chancellor  Bacons  test — viz.,  whether  there  has  been  some- 
thing  in  the  nature  of  enjoyment,  besides  mere  possession  or 
occupation — and  held  that  where  the  liquidator  has  not  made 
any  profit,  or  attempted  to  make  any,  his  possession  is  not  a 
beneficial  occupation  (6). 

The  reference  made  by  the  Court  of  Appeal,  in  In  re  National 
Arms  and  Ammunition  Company  and  In  re  International  Marine 
Hydropathic  Company,  to  In  re  Watson,  Kipling  &  Co.,  shews  that 
the  Court  of  Appeal  did  not  intend  to  depreciate  Mr.  Justice 
Kay^s  decision  in  that  case.  The  effect  of  the  decisions  is  that 
beneficial  occupation  and  merely  keeping  the  premises  in  statu 
quo  are  not  synonymous,  but  that  something  besides  the  latter  is 
requisite  to  constitute  the  former. 

If  the  contention  of  the  Applicants  is  right,  rates  are  always 
payable  in  full  unless  possession  has  been  actually  abandoned. 

[He  also  referred  to  In  re  Oak  Pits  Colliery  Company  (7) ;  In  re 
Lundy  Granite  Company  (8).] 

Jones  in  reply. 

(1)  48  J.  P.  326.  (5)  23  Oh.  D.  500,  505. 

(2)  23  Ch.  D.  500.  (6)  Ibid.  508,  509. 

(3)  28  Ch.  D.  474.  (7)  21  Ch.  D.  322. 

(4)  Ibid.  470.  (8)  Law  Kep.  6  Ch.  462, 
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Vaughan  Williams  J. :—  X^?.^.?^^ 

WILLIAMS 

I  think  the  vestry  are  entitled  to  have  the  rates  paid  in  full. 
In  other  words,  they  ought  to  be  allowed  to  distrain  for  them,  ^^^^ 


and  I  ought  to  discharge  the  order  restraining  them  from  so      In  re 

•  Slaz£iR  Fire 

doing,  and  leave  them  to  their  rights  on  that  basis.  Lighter, 

There  have  been  differences  of  opinion  in  the  cases  decided, 
and  no  amount  of  legal  ingenuity  could  maintain  that  all  the 
judgments  which  have  been  delivered  could  stand  together.  I 
give  up  that  task  myself  as  being  too  difficult.  I  adopt  the 
view  taken  by  Lord  Justice  Bowen  in  In  re  National  Arms  and 
Ammunition  Company  (1).  No  case  later  in  date  than  that  has 
been  cited  before  me.  I  do  not  say  that  that  case  is  a  decision 
of  the  Court  of  Appeal  in  favour  of  the  view  I  am  about  to 
take ;  but  Vice-Chancellor  Bacon  had  in  In  re  West  Hartlepool 
Iron  Company  (2),  suggested  that  the  test  whether  the  rates  were 
payable  in  full  was  whether  there  had  been  a  beneficial  enjoy- 
ment by  the  liquidator ;  and  Lord  Justice  Bowen,  in  In  re  National 
Arms  and  Ammunition  Company,  said :  "  I  wish  to  add  that  I  am 
not  satisfied  that  the  test  given  by  Vice-Chancellor  Bacon  in 
the  case  of  In  re  West  Hartlepool  Iron  Company  is  the  true  one. 
I  am  disposed  to  think  that  the  true  test  is  whether  there  has 
been  a  beneficial  occupation  within  the  ordinary  meaning  of 
those  words  in  cases  as  to  rating,  and  I  wish  to  leave  this 
question  open,  in  case  it  should  ever  call  for  decision." 

I  intend  to  adopt  that  view,  and  I  will  state  my  reasons  for  so 
doing.  The  Companies  Acts  take  away  the  power  to  make  a 
distress  on  the  property  of  a  company  after  the  commencement 
of  a  winding-up,  but  give  the  Court,  in  its  discretion,  power  to 
allow  the  distress  to  go  on.  The  question  is  whether  the  Court 
should  allow  it  to  go  on  in  this  case.  It  is  admitted  that  the 
rate,  in  so  far  as  it  constituted  a  debt,  was  incurred  after  the 
liquidation  and  not  before  it,  and  therefore  this  is  not  a  case 
in  which  it  can  be  said  that  those  who  claim  to  be  paid  ought 
to  come  in  and  prove  pari  passu  with  creditors  whose  debts  were 
incurred  before  the  winding-up.  If  the  vestry  are  creditors,  they 
have  become  so  since  the  commencement  of  the  liquidation. 
And  I  cannot  see  why  a  debt  in  respect  of  rates  should  not  be 
(1)  28  Ch.  D.  474,  482.  (2)  34  L.  T.  (N.S.)  568. 
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WILLIAMS  T     .-,  ^  .  T  , 

J.        wnicn  the  liquidator  acquires  or  uses  after  the  liquidation  has 

ig94  commenced. 

If  he  takes  new  premises,  he  has  to  pay  the  rent  in  full.  If 
Blazer  Fire  he  keeps  up  the  old  ones,  he  has  also  to  pay.  But  whichever 
Limited."  course  he  takes  he  has  to  pay  the  rates.  Under  the  circum- 
stances  the  test  applied  by  Lord  Justice  Bowen  is  much  the 
plainest  and  simplest.  Here  it  is  said  that  the  liquidator 
occupied  in  a  beneficial  way  within  the  meaning  of  the  words 
in  the  rating  statutes,  and  it  cannot  be  disputed  that  he  did. 

Having  said  that,  I  wish  to  make  one  observation  as  to  the 
effect  of  the  decision  of  the  Court,  as  distinguished  from  the 
observations  of  the  judges,  in  In  re  National  Arms  and  Ammuni- 
tion Company  (1).   After  the  decision  in  that  case  it  is  impossible 
to  say  that  In  re  Watson,  Kipling  &  Co,  (2)  can  stand  as  an  autho- 
rity, so  far  as  it  distinguishes  the  case  of  rent  from  that  of  rates. 
In  In  re  National  Arms  and  Ammunition  Company  all  the  Lords 
Justices  decided  the  question  before  them  on  the  basis  that  rents 
and  rates  were  to  be  dealt  with  on  the  same  principle.    Even  if 
this  were  a  case  of  rent,  Mr.  Wood  could  not  be  heard  to  say  that 
it  would  not  be  payable  if  the  occupation  of  the  premises  were 
with  the  object  of  getting  a  good  purchaser,  and  the  premises 
w^ere  used  in  the  meantime  for  the  storage  of  the  plant  and 
machinery  of  the  company.    In  support  of  such  an  argument  he 
could  not  rely  on  In  re  Watson,  Kipling  &  Co.,  for  there  Mr. 
Justice  Kay  said  (3) :  "  I  am  not  satisfied  that  the  question  of 
the  payment  of  rates  should  be  determined  on  absolutely  the 
same  principle  as  that  of  the  payment  of  rent  due  to  a  landlord, 
because  there  is  this  difference,  as  was  pointed  out  by  Mr.  Bighy, 
and  I  agree  that  it  is  a  substantial  distinction ;  in  the  case  of  a 
landlord  the  company  occupying  his  property  are  keeping  him 
out  of  possession,  and  if  the  company  have,  and  deliberately 
exercise,  enjoyment  of  the  property  of  the  landlord,  no  doubt 
the  rent  ought  to  be  paid  in  full." 

I  should  say  Sir  Edward  Kay  meant  that  if  the  liquidator 
chooses  to  occupy  premises  whilst  waiting  for  a  purchaser,  he 


(1)  28  Ch.  D.  474.  (2)  23  Ch.  D.  500. 

(3)  23  Ch.  D.  507. 
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will  have  to  pay  the  rent  in  full.    Therefore  Mr.  Wood  was  not,  vaughan 

'1         \       x-xi  J  X       1         XI,  X  WILLIAMS 

in  my  judgment,  entitled  to  rely  on  that  case.  j. 
This  case  is  really  unarguable  unless  reliance  is  placed  on  the  i894 
test  applied  by  Vice-Chancellor  Bacon  in  In  re  West  Hartlepool 
Iron  Company  (1),  that  mere  possessory  occupation  is  not  sufficient  Blazer  Firk 
to  render  the  liquidator  liable.    Having  regard  to  subsequent  Limited. 
cases  that  test  no  longer  stands.    In  In  re  Oah  Pits  Collier ij 
Company  (2),  Lord  Justice  Lindley  says :  "  No  authority  has  yet 
gone  the  length  of  deciding  that  a  landlord  is  entitled  to  dis- 
train for  or  be  paid  in  full  rent  accruing  since  the  commence- 
ment of  the  winding-up,  where  the  liquidator  has  done  nothing 
except  abstain  from  trying  to  get  rid  of  the  property  which  the 
company  holds  as  lessees."    He  does  not,  however,  go  the  length 
of  affirming  the  test  of  Vice-Chancellor  Bacon. 

If  the  liquidator  deliberately  chooses  to  occupy  premises,  and 
thinks  that  loss  will  be  avoided  by  waiting  before  selling  them, 
the  rates  ought  to  be  paid  in  full. 

The  order  of  the  20th  of  June,  1894,  must,  therefore,  be 
discharged. 

Solicitor  for  Applicants :  William  Lewis. 
Solicitors  for  liquidator :  B.  &  W.  Priest. 

(1)  34  L.  T.  (N.S.)  568.  (2)  21  Ch.  D.  322,  331. 

F.  E. 
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Nov.  22,  23. 


[1894   B.  3313.] 

— Mortgage — Equitable  Charge  —  Debenture  —  Begistration  —  Priority  — 
Notice— Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  ss.  43,  69— 
Merchant  Shipping  Act  Amendment  Act,  1862  (25  &  26  Vict.  c.  63),  s.  3 — • 
Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  ss.  33,  56,  57. 

Sect.  3  of  the  Merchant  Shipping  Act  Amendment  Act,  1862  (re-enacted 
by  sect.  57  of  tlie  Merchant  Shipping  Act,  1894)  did  not  repeal  any  part, 
but  only  explained  the  meaning,  of  sect.  69  of  the  Merchant  Shipping  Act, 
1854  (re-enacted  by  sect.  33  of  the  Act  of  1894). 

Therefore,  although  equitable  interests  in  ships  are  recognised,  a  legal 
mortgage  of  a  ship,  in  statutory  form  and  registered,  has  priority  over  an 
equitable  charge  previously  given,  even  where  the  legal  mortgagee  takes 
with  notice  of  the  charge. 

The  Victoria  Steamboat  Association,  Limited,  was  registered 
early  in  the  year  1888,  under  the  Companies  Acts,  1862  to  1886, 
its  objects,  as  stated  in  the  memorandum  of  association,  being 
(amongst  others)  "  to  carry  on  the  business  of  steamboat  owners," 
and  to  borrow  money ;  to  mortgage  or  charge  all  or  any  part  of 
its  property,  including  its  uncalled  capital ;  to  issue  debentures 
or  other  securities  for  money,  and  to  vest  all  or  any  part  of  such 
property  in  any  persons  for  the  security  of  debenture-holders  or 
other  persons  lending  money  to  the  company. 

Clause  113  of  the  articles  of  association  gave  the  directors 
power  from  time  to  time  at  their  discretion  to  borrow  money  for 
the  purposes  of  the  company,  and  to  secure  the  repayment 
thereof  in  such  manner  and  upon  such  terms  and  conditions  as 
they  might  think  fit,  and  in  particular  by  mortgage  of,  or  charge 
upon,  or  the  issue  of  debentures  charged  upon,  the  property  of 
the  company  (both  present  and  future),  including  its  unpaid 
capital  for  the  time  being. 

The  borrowing  of  money,  not  exceeding  £50,000  at  any  time, 
on  debentures  creating  a  first  charge  on  the  undertaking  of  the 
company  was  resolved  upon  at  a  meeting  of  directors  held  on  the 
26th  of  September,  1888,  and  at  the  end  of  that  year,  and  in  1889, 
the  company  issued  first  mortgage  debentures  under  its  common 


ICh. 


CHANCEEY  DIVISION. 


409 


Williams. 


seal  charging  with  the  principal  sums  borrowed  and  the  interest  ^^lSms 
thereon  "  its  undertaking  and  all  its  property,  both  present  and  j. 
future,  and  both  real  and  personal,  including  its  uncalled  capital  i894 
for  the  time  being."  Black 

Each  debenture  was  issued  subject  to  conditions  annexed. 
These  conditions,  so  far  as  material  to  this  report,  were  as 
follows : — 

"1.  This  debenture  is  one  of  a  series  of  debentures  of  the 
company  for  securing  principal  sums,  not  at  any  one  time 
exceeding  in  the  aggregate  £50,000.  All  such  debentures  shall 
rank  ^ari  passu,  one  with  the  others,  irrespective  of  the  dates  of 
their  issue,  as  a  first  charge  upon  the  undertaking  and  property 
of  the  company  above  mentioned,  without  any  preference  or 
priority  one  over  another. 

"  2.  The  charge  created  by  this  debenture  shall  be  a  floating 
security,  and  accordingly  the  company  may  in  the  course  of  its 
business,  and  for  the  purpose  of  carrying  on  the  same,  use, 
employ,  sell,  lease,  exchange,  or  otherwise  deal  with  all  or  any 
part  of  its  property  hereby  charged  in  such  manner  as  the 
company  may  think  fit.  .  .  . 

"  3.  Nothing  herein  contained  shall  authorize  the  creation  of 
any  mortgage  or  charge  on  any  of  the  property  for  the  time 
being  of  the  company  in  priority  to  the  charge  hereby  created." 

By  a  debenture  trust  deed,  dated  the  8th  of  November,  1889, 
and  made  between  the  company  of  the  one  part  and  A,  E.  Williams 
and  S.  J.  Montagu  (thereinafter  called  "the  present  trustees") 
of  the  other  part,  after  reciting  that  the  company  had  issued 
debentures  to  secure  part  of  the  £50,000  and  was  desirous  of 
issuing  the  balance,  but  that,  in  order  to  place  such  balance,  it 
was  necessary  to  further  secure  such  balance  in  manner  therein- 
after appearing,  and  reciting,  by  reference  to  the  first  schedule, 
the  form  of  the  debentures  already  issued,  and  that  the  further 
debentures  would  be  in  like  form  save  that  reference  to  the 
trust  deed  would  be  placed  thereon,  it  was  witnessed  that  the 
company  demised  certain  hereditaments  and  assigned  the  benefit 
of  certain  agreements  to  the  present  trustees. 

Clause  4  of  the  deed  provided  that  the  company  would  at  its 
Vol.  I.  1895.  2  F  1 
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WIlSams  execute  to  tlie  trustees  a  legal  mortgage  (to  be  after- 

j.  wards  duly  registered)  of  each  of  the  vessels  or  steamboats 
1894  specified  in  the  3rd  schedule  thereto,  and  of  every  other  vessel 
Black  steamboat  which  during  the  continuance  of  the  security  should 
Williams        acquired  by  the  company,  to  secure  the  payment  of  £50,000 

  and  interest,  and  that  such  mortgages  should,  as  regarded  each 

of  the  scheduled  vessels,  be  executed  and  registered  forthwith, 
and,  as  regarded  each  of  the  after-acquired  vessels,  forthwith 
after  the  acquisition  thereof. 

By  clause  5  the  premises  demised,  assigned,  and  covenanted  to 
be  mortgaged,  thereinafter  called  "  the  mortgaged  premises," 
were  to  be  held  by  the  trustees,  upon  trust  to  permit  the  com- 
pany and  its  assigns  to  hold  and  enjoy  the  same,  and  carry  on 
therein  and  therewith  the  business  authorized  by  the  memo- 
randum of  association,  until  the  security  authorized  by  the  trust 
deed  became  enforceable  as  thereinafter  provided,  and  then  upon 
trust,  and  with  powers  to  take  possession  and  sell. 

By  clause  11  the  trustees  were  to  hold  the  proceeds  [of  sale 
upon  trust,  after  paying  costs  and  expenses,  to  apply  the  residue, 
first  and  secondly,  in  or  towards  payment  of  the  arrears  of 
interest  and  the  principal  sums  due  on  the  debentures,  and, 
thirdly,  in  payment  of  the  surplus  to  the  company  or  its  assigns. 

By  clause  16  the  company  was  empowered,  at  any  time  before 
entry  by  the  trustees,  without  their  consent,  to  sell  any  of  the 
vessels  mentioned  in  the  3rd  schedule,  or  to  be  thereafter 
acquired,  notwithstanding  any  mortgage  under  clause  4,  but  as 
to  any  scheduled  vessel  at  a  price  not  less  than  the  sum  set 
opposite  to  the  name  of  the  vessel  in  the  3rd  schedule.  The 
trustees  were  to  do  all  acts  necessary  for  effectuating  every  such 
sale  and  vesting  the  property  in  the  purchaser,  and  were  to  hold 
the  proceeds  upon  the  trusts  thereinafter  declared,  which  in- 
cluded a  trust  for  purchasing  other  vessels. 

Schedule  3  included,  amongst  other  vessels,  three  steamships 
called  the  Victoria,  the  Princess  Beatrice,  and  the  Queen  of  the 
Orwell,  all  of  which  were,  at  the  time  of  the  execution  of  the 
trust  deed,  the  subject  of  legal  mortgages. 

Early  in  January,  1891,  the  company  was  negotiating  with  the 
Marine  Securities  Corporation,  Limited,  with  a  view  to  a  loan 
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from  the  corporation ;  and  on  the  13th  of  January,  1891,  A,  E. 

WilliamSf  as  managing  director  of  the  company,  wrote  to  the  j. 

secretary  of  the  corporation  sending  him  the  memorandum  and  1394 

articles  of  association  of  the  company,  a  copy  of  a  valuation  blIct: 

made  by  a  Mr.  Blacky  and  a  working  account,  and  containing  y^^J^^^^^ 

the  following  words : —   

"  From  Mr.  Blades  figures  it  will  be  seen  that  the  valuation, 
December  18th  last,  amounted  to  £150,318,  and  which  will  be 
increased  by  his  further  additions  as  mentioned  in  his  further 
memorandum.  The  present  issue  of  debentures  amounts  to  only 
£50,000,  at  the  date  of  which  issue  the  large  additions  were  not 
contemplated.  The  association,  for  the  purposes  of  further 
development,  are  issuing  a  second  series  of  debentures  for  £50,000 
at  6  per  cent.,  and  for  which  it  will  be  seen  there  is  ample 
security.  Since  the  first  issue  of  debentures  was  dealt  with, 
seven  new  vessels  have  been  added  and  are  running.  There  are 
new  ones  building  at  Messrs.  Samuda's,  and  the  Lord  of  the  Isles 
will  be  shortly  added  .  .  .  The  association  is  desirous  of  raising 
further  moneys  by  the  further  issue  of  debentures  as  above 
mentioned  at  6  per  cent,  for  five,  seven,  or  ten  years,  either  by 
their  being  taken  absolutely  at  an  agreed  price  or  by  a  loan  on 
the  security  thereof.  We  should  like  a  sum  of,  say,  £150,000, 
payable  at  dates  to  be  mutually  agreed  upon." 

On  the  10th  of  June,  1891,  the  company  entered  into  an 
agreement  with  the  Marine  Securities  Corporation,  whereby  they 
agreed  to  execute  a  mortgage  upon  three  steamers  called  the 
Lord  of  the  Isles,  the  Mermaid,  and  the  Fairi/  Queen.  Clause  12 
of  this  agreement  was  as  follows :  "  The  shipowners  shall  not 
whilst  any  money  is  owing  on  the  security  of  these  presents, 
without  the  consent  in  writing  of  the  said  mortgagees,  execute 
any  further  mortgage  except  by  way  of  second  mortgage  to  the 
trustees  for  the  debenture-holders,  or  any  transfer  of  the  said 
Lord  of  the  Isles  and  Mermaid  and  Fairy  Queen,  or  either  or  any 
of  them,  or  execute  any  mortgage  or  charge  upon  any  freight 
or  passage-money  of  the  said  Lord  of  the  Isles  and  Mermaid 
and  Fairy  Queen,  or  either  or  any  of  them."  The  last-named 
ship  was  the  vessel  which,  in  the  3rd  schedule  to  the  trust  deed, 


412 


CHANCEKY  DIVISION. 


[1895] 


Williams. 


y,^J^?^HAN  was  called  Queen  of  the  Orwell :  but  the  other  two  ships  were  not 
J.        m  existence  at  the  time  when  that  deed  was  executed. 
1894  In  accordance  with  this  agreement,  legal  mortgages  were,  on 

Black  ^^^^      June,  1891,  executed  by  the  company,  in  favour  of 

the  corporation,  on  the  Lord  of  the  Isles  and  the  Mermaid,  and 
these  mortgages  were  registered  in  London,  the  port  of  registry, 
on  the  15th  of  June,  1891,  and  the  11th  of  August,  1891. 

On  the  26th  of  June,  1891,  the  mortgage  on  the  Fairy  Queen 
was  transferred  to  the  corporation,  and  this  transfer  was  regis- 
tered on  the  18th  of  November,  1891. 

In  pursuance  of  another  agreement  dated  the  27th  of  October, 
1891,  transfers  of  the  registered  mortgages  on  the  steamships 
Victoria  and  Princess  Beatrice  were  executed  in  favour  of  the 
corporation,  and  the  transfers  were  registered  about  the  29th  of 
October,  1891. 

In  pursuance  of  another  agreement,  similar  mortgages  were, 
on  the  3rd  of  November,  1891,  given  by  the  company  to  the 
corporation  on  the  steamships  Bismarck  and  Empress  Frederick, 
neither  of  which  was  scheduled  to  the  trust  deed,  and  these 
mortgages  were  registered  on  the  3rd  of  November,  1892. 

In  pursuance  of  an  agreement  contained  in  a  letter,  a  mort- 
gage was,  on  the  29th  of  September,  1893,  given  to  the  corpora- 
tion on  the  steamship  Palm,  which  was  not  in  existence  when 
the  trust  deed  was  executed,  and  this  mortgage  was  registered 
on  the  30th  of  September,  1893. 

During  the  negotiations  between  the  representatives  of  the 
company  and  the  corporation  with  reference  to  the  proposed 
loans  from  the  latter,  certain  conversations  took  place  in  which  it 
was  assumed  that  the  specific  mortgages  to  the  corporation  would 
have  priority  over  the  debentures. 

In  accordance  with  the  trust  deed,  the  company  executed,  in 
favour  of  the  trustees  thereof,  specific  mortgages  of  the  vessels 
referred  to  in  the  3rd  schedule,  and  of  the  vessels  acquired 
after  the  execution  of  the  trust  deed ;  but  the  mortgages  given 
or  transferred  to  the  corporation  were  all  registered  before  the 
mortgages  given  by  the  company  to  the  trustees. 

In  pursuance  of  a  resolution  passed  by  the  directors  on  the 
18th  of  November,  1891,  the  company  borrowed  a  sum  of 
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£50,000  on  the  security  of  a  series  of  B  mortgage  debentures 
charging  its  undertaking  and  present  and  future  property,  in-  j. 
eluding  its  uncalled  capital,  with  certain  sums,  but  subject  to  1894 
the  deed  of  the  8th  of  November,  1889,  and  to  the  first  mortgage 
debentures  and  the  moneys,  the  payment  whereof  was  thereby 
secured. 

The  company  also  issued  certain  C  debentures. 

In  July,  1894,  Catherine  Blacky  on  behalf  of  the  holders  of  the 
first  mortgage  and  B  debentures,  commenced  an  action  against 
the  trustees  of  the  deed  of  the  8th  of  November,  1889,  P.  B,  Black, 
a  holder  of  C  mortgage  debentures,  and  the  company,  for  a 
declaration  that  the  holders  of  the  first  mortgage  debentures 
were  entitled  to  a  first  charge,  and  that  the  B  mortgage  deben- 
ture-holders were  entitled,  subject  thereto,  to  a  charge  ;  to  have 
the  trusts  of  the  deed  of  the  8th  of  November,  1889,  carried  into 
execution ;  and  for  accounts  and  incidental  relief. 

On  the  19th  of  July,  1894,  receivers  and  a  manager  of  the 
undertaking  and  property  of  the  company  were  appointed  by  an 
order  made  in  the  action. 

On  the  8th  of  August,  1894,  the  company  was  ordered  to 
be  wound  up  by  the  Court  under  the  Companies  Acts,  1862  to 
1893. 

Assuming  that  the  corporation  were  entitled  as  first  mortgagees 
in  priority  to  the  debenture-holders  and  their  trustees,  the  cor- 
poration were  under  the  powers  in  their  mortgage  deeds  entitled 
to  take  possession  of  the  vessels  comprised  therein ;  and  they 
issued  a  summons  asking  that,  notwithstanding  the  appointment 
of  the  receivers  and  manager,  the  corporation  might  be  at 
liberty  to  take  possession  of  the  Lord  of  the  Isles,  the  Mermaid, 
the  Fairy  Queen,  the  Victoria,  the  Princess  Beatrice,  the  Bismarck, 
the  Empress  Frederick,  and  the  Palm,  and  to  sell  the  same,  or 
otherwise  exercise  their  powers  as  mortgagees  thereof. 

The  summons  was  adjourned  into  Court  and  heard  by  Mr. 
Justice  Vaughan  Williams  on  the  22nd  and  23rd  of  November, 
1894. 


Farwell,  Q.C.,  and  W,  Baker,  in  support  of  the  summons  : — 
The  question  of  notice  does  not  really  arise. 
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VAUGHAN     Even  if  the  Applicants  had  notice  of  the  debentures,  their 
J.        mortgages  confer  a  legal  title  which  has  priority  over  the  equit- 
1894       ^^1®  titl®  of  the  debenture-holders. 

Under  the  Merchant  Shipping  Act,  1854  (sects.  30,  32,  33),  a 
V.        British  ship  is  registered  in  "  the  register-book  "  at  "  her  port 

  of  registry  or  the  port  to  which  she  belongs,"  and  changes  of 

ownership  must  be  registered ;  and  by  sect.  43  notice  of  a  trust 
is  not  to  be  entered  in  the  register-book,  and,  subject  to  the 
rights  of  any  person  appearing  by  the  register-book,  the  registered 
owner  has  power  absolutely  to  dispose,  in  manner  thereinafter 
mentioned,  of  the  ship  or  any  share  therein.  A  mortgage  of  a 
ship  must  be  in  a  specified  form,  and  must  be  under  seal  and 
attested  (sect.  66);  this  mortgage  must  be  produced  to  the 
registrar,  who  is  to  record  it  in  the  order  of  time  in  which  he 
receives  it  (sect.  67)  ;  and  if  more  mortgages  than  one  are 
registered,  the  mortgagees,  "  notwithstanding  any  express,  im- 
plied, or  constructive  notice,"  have  priority  over  one  another 
according  to  the  date  of  registration,  and  not  of  each  instrument 
itself  (sect.  69).  It  was  held,  under  sect.  69,  that  the  Court 
could  not  recognise  equitable  titles :  Liverpool  Borough  Bank  v. 
Turner  (1). 

In  consequence  of  that  decision,  the  Legislature  passed  sect.  3 
of  the  Merchant  Shipping  Act  Amendment  Act,  1862,  which  com- 
pels the  Courts  to  recognise  equitable  titles  by  notice,  but  does 
not  prefer  them  to  legal  titles.  That  section  only  interprets 
the  Act  of  1854.  Sect.  69,  therefore,  must  be  now  read  as  if 
sect.  3  of  the  Act  of  1862  were  incorporated  with  it ;  but  the 
words  "notwithstanding  any  express,  implied,  or  constructive 
notice  "  have  still  full  force.  This  interpretation  of  the  clauses 
of  the  two  Acts  has  received  legislative  sanction,  for  by  sects.  56 
and  33  of  the  Merchant  Shipping  Act,  1894,  which  will  come  into 
operation  on  the  1st  of  January,  1895,  sects.  43  and  69  of  the 
Act  of  1854  are  re-enacted,  and  sect.  57  of  the  Act  of  1894  is  a 
re-enactment  of  sect.  3  of  the  Act  of  1862.  "  The  policy  of  the 
Act  is,  that  a  true  statement  of  the  incumbrances  should  appear 
'  upon  the  register  "  :  Bell  v.  Blyth  (2). 

(1)  IJ.  &  H.  159  ;  on  appeal  2  D.  F.  &  J.  502. 
(2)  Law  Kep.  4  Oh.  136,  141. 
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Kegistration  of  a  ship  is  analogous  to  that  of  land  in  a  register  VAUGHAN 
county,  in  which  case  priority  of  registration  is  only  affected  by  j. 
the  existence  of  actual  fraud :  Le  Neve  v.  Le  Neve  (1) ;  Wyatt  1894 
V.  Barwell  (2) ;  47  &  48  Yict.  c.  54,  s.  14. 

But  the  Applicants  never  had  notice  that  the  debentures 
affected  these  ships.  The  mere  fact  of  their  knowing  that  de- 
bentures had  been  issued  would  not  stand  in  the  way  of  their 
taking  a  mortgage  which  would  override  the  debentures : 
Wheatley  v.  Silhstone  and  Haigh  Moor  Coal  Company  (3).  Nor 
were  they  affected  with  constructive  notice  or  put  upon  inquiry : 
English  and  Scottish  Mercantile  Investment  Company  v.  Brunton  (4). 

Such  information  as  the  Applicants  had  was  to  the  effect  that 
the  debentures  did  not  affect  these  ships.  If  inquiry  had  been 
made,  it  would  not  have  satisfied  the  Applicants  that  the  deben- 
tures would  take  priority  over  a  statutory  mortgage. 

Alexander,  Q.C.,  and  Bundas  Gardiner,  for  the  debenture- 
holders  : — 

The  title  of  the  Applicants  to  the  ships  in  respect  of  which 
they  took  transfers  of  mortgages  registered  before  execution  of 
the  trust  deed  is  not  disputed. 

Sect.  69  of  the  Act  of  1854,  being  inconsistent  with  sect.  3  of 
the  Act  of  1862,  is  partially  repealed  by  the  subsequent  enact- 
ment :  Hardcastle  on  the  Construction  of  Statutes  (5)  ;  Stapleton 
V.  Haymen  (6). 

Sect.  3  is  wide  enough  in  its  terms  to  include  all  equities,  and 
therefore  so  far  repeals  or  amends  sect.  69  as  to  compel  the 
Courts  to  recognise  equitable  rights  which  would  be  enforceable 
if  the  subject-matter  had  not  been  ships  but  some  other  kind  of 
personal  property.  The  words  "notwithstanding  any  express, 
implied,  or  constructive  notice  "  in  sect.  69,  though  still  in  force 
as  between  two  legal  mortgagees,  are  so  qualified  by  the  later 
enactment  as  to  give  the  equitable  title  priority  over  a  subse- 
quent legal  mortgagee  with  notice,  though  he  has  completed  his 
legal  title  by  a  registration  prior  in  date  to  that  when  the 

(1)  Amb.  436 ;  2  W.  &  T.  L.  0.  (3)  29  Ch.  D.  715. 
eth  Ed.  p.  26.  (4)  [1892J  2  Q.  B.  700. 

(2)  19  Ves.  435,  439.  (5)  2nd  Ed.  p.  345. 

(6)  2  H.  &  C.  918. 
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VAUGHAN  equitable  mortgagee  registered  his  completed  mortgage.  There 
J.        is  no  analogy  between  ships  and  land,  the  title  to  which  has  to  be 
1894      registered.    Sect.  3 — which  says  that  equities  are  to  be  enforced 
■^^^      against  ships  as  if  they  were  any  other  personal  property— refers 
Williams        such  other  personalty  as  Consols  or  shares  in  a  company. 
— "  Even  in  the  case  of  land  in  a  register  county,  constructive 

notice  is  sufficient  to  prevent  priority  by  previous  registration  : 
Wormald  v.  Maitland  (1).  The  Applicants  do  not  stand  in  the 
position  of  purchasers  with  notice  taking  their  title  from  a 
mortgagee  who  had  not  notice,  as  in  The  Celtic  King  (2).  Having 
notice  that  there  were  debentures  affecting  the  ships,  they  were 
put  on  inquiry  as  to  how  far  they  did  so. 

\Farwell,  Q.C. : — The  Applicants  admit  they  knew  the  deben- 
tures were  a  charge  on  the  ships  then  in  existence,  and  do  not 
suggest  that  any  misrepresentation  was  made  to  them.] 

The  Applicants  cannot  rely  on  statements  made  as  to  the  effect 
of  the  debentures  :  English  and  Scottish  Mercantile  Investment  Com- 
pany V.  Brunton  (3).  The  case  does  not  come  within  the  second 
class  of  cases  mentioned  by  Vice- Chancellor  Wigram  in  Jones  v. 
Smith  (4),  because  neither  fraud  nor  wilful  abstention  from  inquiry 
is  charged.  But  an  intending  mortgagee  who  knows  of  the  exis- 
tence of  prior  charges  and  makes  no  inquiry  comes  within  the 
first  class  of  cases  referred  to  by  the  Yice-Chancellor :  Patman 
V.  Harland  (5).  The  cases  on  which  the  Applicants  rely  were 
not  decided  on  questions  of  priority. 

Upjohn,  and  Solomon,  for  the  trustees  of  the  debenture  trust 
deed. 

P.  F.  S,  Stohes,  for  the  liquidator. 
Far  well,  in  reply : — 

Wormald  v.  Maitland  was  overruled  hj  Agra  Banlc  v.  Barrg  (6). 
The  true  effect  of  sect.  69  of  the  Act  of  1854  and  sect.  3  of 
the  Act  of  1862  is  shewn  by  Hughes  v.  Sutherland  (7). 

(1)  35  L.  J.  (Ch.)  69.  (4)  1  Hare,  43,  55. 

(2)  [1894]  P.  175.  (5)  17  Ch.  D.  353. 

(3)  [1892]  2  Q.  B.  700.  (6)  Law  Eep.  7  H.  L.  135. 

(7)  7  Q.  B.  D.  160. 
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Vaughan  Williams  J. :—  vaughan 

WILLIAMS 

This  is  a  summons  by  mortgagees  of  ships  claiming  under  J. 
mortgages  which  are  iu  the  statutory  form,  and  the  registration  1894 
of  which  was  prior  in  time  to  the  registration  of  mortgages  in  Blaok 
the  statutory  form  under  which  the  debenture-holders  under  a  Williams. 

trust  deed  executed  by  the  mortgagors  claim.    Some  of  the   

Applicants'  mortgages  are,  however,  subsequent  in  point  of  time 
to  the  issue  of  the  debentures  under  which  the  debenture-holders 
claim ;  and  the  question  which  I  have  to  decide  is  a  question  of 
priority,  namely,  whether  the  title  of  the  Applicants  under  the 
mortgages  which  I  have  mentioned  does  or  does  not  take  pre- 
cedence over  that  of  the  holders  of  the  debentures  which,  at  a 
date  prior  to  the  registration  of  the  mortgages,  were  issued  by 
this  company. 

The  first  point  which  I  have  to  consider  arises  on  the  con- 
struction of  the  Merchant  Shipping  Acts.  The  Merchant  Shipping 
Act,  1854,  s.  43,  says :  "  No  notice  of  any  trust,  expressed,  implied, 
or  constructive,  shall  be  entered  in  the  register-book,  or  receiv- 
able by  the  registrar ;  and,  subject  to  any  rights  and  powers 
appearing  by  the  register-book  to  be  vested  in  any  other  party, 
the  registered  owner  of  any  ship  or  share  therein  shall  have 
power  absolutely  to  dispose  in  manner  hereinafter  mentioned  of 
such  ship  or  share,  and  to  give  effectual  receipts  for  any  money 
paid  or  advanced  by  way  of  consideration." 

When  that  section  and  the  Act  of  Parliament  which  contains 
it  were  first  construed  in  Liverpool  Borough  Bank  v.  Turner  (1),  it 
was  held  that  the  Courts  could  in  no  way  recognise  equitable 
titles.  That  was  not  a  case  in  which  any  question  of  priorities 
was  raised.  The  owners  of  a  ship  had  given  a  letter,  which  in 
equity  would  have  created  a  charge  on  some  vessels  belonging 
to  them.  After  they  had  become  bankrupt  the  question  arose 
whether  any  effect  could  be  given  to  that  letter  as  against  the 
assignees  in  bankruptcy  of  the  shipowners,  and  it  was  held 
that  no  effect  whatever  could  be  given  to  the  letter,  but  that  the 
effect  of  the  43rd  section  and  the  other  sections  of  the  Act  of 
1854  was  that  equitable  titles  could  not  be  recognised. 

The  commercial  world  regarded  that  decision  as  a  great 

(1)  IJ.  &  H.  159 ;  on  appeal  2  D.  F.  &  J.  502. 
Vol.  L  1895.  2  Cf  1 


418 


CHANCERY  DIVISION. 


[1895] 


VAUGHAN  hardship ;  and  in  the  result  the  Legislature,  by  enacting  sect.  3 
J,        of  the  Merchant  Shipping  Act  Amendment  Act,  1862,  gave  effect  to 
1894      the  view  of  the  mercantile  community,  and  in  effect  provided 
that  equitable  titles  should  be  recognised. 
^  «•  That  provision  was  not  a  statement  of  the  law  which  was  to 

  *   prevail  in  future,  but  the  section  declared  what  had  been  the 

state  of  the  law  under  sect.  43  of  the  Act  of  1854  as  it  originally 
stood.  It  did  not  profess  to  create  a  new  law,  but  it  did  profess 
to  declare  what  was  the  true  meaning  of  the  Act  of  1854  as  it 
was  passed. 

Now,  sect.  3  of  the  Act  of  1862  runs  thus :  "  It  is  hereby 
declared  that  the  expression  *  beneficial  interest,'  whenever  used 
in  the  second  part  of  the  principal  Act,  includes  interests  arising 
under  contract  and  other  equitable  interests ;  and  the  intention 
of  the  said  Act  is  that,  without  prejudice  to  the  provisions  con- 
tained in  the  said  Act  for  preventing  notice  of  trusts  from  being 
entered  in  the  register-book  or  received  by  the  registrar,  and 
without  prejudice  to  the  powers  of  disposition  and  of  giving 
receipts  conferred  by  the  said  Act  on  registered  owners  and 
mortgagees  " — all  those  words  refer  to  the  43rd  section  of  the  Act 
of  1854 — "  and  without  prejudice  to  the  provisions  contained  in 
the  said  Act  relating  to  the  exclusion  of  unqualified  persons 
from  the  ownership  of  British  ships  " — that  refers  to  the  18th 
section,  I  think,  taken  in  conjunction  with  the  38th  and  39th 
sections — "  equities  may  be  enforced  against  owners  and  mort- 
gagees of  ships  in  respect  of  their  interest  therein,  in  the  same 
manner  as  equities  may  be  enforced  against  them  in  respect  of 
any  other  personal  property." 

Before  dealing  with  the  contentions  of  counsel  as  to  the  con- 
struction of  that  section,  I  wish  to  say  that  the  words  with  regard 
to  "  beneficial  interest,"  which  at  first  sight  seem  difficult  to 
account  for,  are  easily  accounted  for  when  one  looks  at  the  argu- 
ment which  was  addressed  to  the  Court  in  Liverpool  Borough 
Bank  v.  Turner  (1),  and  the  judgments  of  the  Vice-Chancellor 
Page  Wood  and  the  Lord  Chancellor  (Lord  Camphell)  in  that  case. 

It  is  quite  plain  that,  the  question  being  whether  the  Court 
could  recognise  equitable  interests,  Sir  John  Bolt  had  called 
(1)  IJ.  &  H.  159 ;  on  appeal  2  D.  F.  &  J.  502. 
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attention  to  sects.  18,  38,  and  39  of  the  Act  of  1854,  which  did  VAUGHAN 
make  use  of  that  term,  and  had  argued  that  it  was  impossible  to  j. 
say  that  the  statute  did  not  intend  to  recognise  equitable  ^394 
interests,  because  in  these  sections  it  seemed  expressly  so  to  do. 

That  argument,  whether  good  or  bad,  did  not  prevail  with  the  v. 

Vice-Chancellor  or  the  Lord  Chancellor.    They  both  thought   

that,  notwithstanding  those  words,  the  true  effect  of  the  statute 
was  to  prevent  any  effect  being  given  to  equitable  interests. 

Having  said  that,  I  will  deal  with  the  arguments  of  counsel  in 
this  case  as  to  the  effect  of  sect.  3  of  the  Act  of  1862.  It  is  not 
in  dispute  that  equitable  interests  are  now  to  be  recognised ;  but 
in  effect,  Mr.  Alexander  s  argument  is  that  equitable  interests  in 
ships,  and  legal  interests  under  mortgages  in  the  statutory  form 
and  registered  in  the  way  contemplated  by  the  statute,  are  to  be 
put  upon  an  equality,  and  that,  at  all  events,  if  they  are  not  put 
upon  an  equality,  any  priority  or  advantage  which  a  registered 
mortgage  in  the  statutory  form  would  get  over  a  mere  equitable 
mortgagee  is  to  be  disregarded  if  the  statutory  mortgagee  had, 
at  the  time  when  he  acquired  his  interest,  express,  implied,  or 
constructive  notice  of  the  title  of  the  equitable  mortgagee. 

In  considering  which  of  these  two  conclusions  is  right,  I  have 
to  examine  sect.  69  of  the  Act  of  1854 ;  but  before  I  deal  with 
the  very  words  of  that  section  I  must  state  the  principle  upon 
which  I  ought  to  construe  the  3rd  section  of  the  Act  of  1862. 
Having  regard  to  the  fact  that  that  section  is  merely  a  declara- 
tion of  the  meaning  of  a  prior  enactment,  I  ought  to  read  the 
3rd  section  exactly  as  I  should  have  read  it  if  it  had  been  in 
terms  introduced  into  the  statute  of  1854  as  declaring  the  mean- 
ing of  that  statute  in  its  initiation.  That  being  so,  I  am  of 
opinion  that  I  am  bound  to  give  some  effect  to  the  69th  section, 
because  it  is  perfectly  impossible  to  suppose  that  the  Legislature 
could  have  passed  an  Act  of  Parliament  and  introduced  into 
it  two  sections  with  the  intention  that  one  should  absolutely 
nullify  the  other.  If  I  am  right  in  saying  that  the  3rd  section 
of  the  Act  of  1862  is  to  be  dealt  with  and  construed  as  if  it  had 
appeared  in  the  Act  of  1854,  it  is  absolutely  impossible  that  I 
should  put  a  construction  upon  that  3rd  section  which  would 
nullify  any  one  section  in  the  Act  of  1854.    Not  only  is  it 
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mLLlAMS  ^"^P^^^^^^®  should  put  that  construction  upon  the  3rd 

J.        section  of  the  Act  of  1862  (I  mean  the  construction  that  it 
1894      should  nullify  any  section  in  the  Act  of  1854) ;  but  I  cannot 
-^^^     and  ought  not  to  read  sect.  3  so  that  it  should  nullify  or  prevent 
effect  being  given  to  one  single  word  in  any  section  of  the  Act 
of  1854.    I  am  bound,  therefore,  to  give  effect  to  every  word  in 
the  69th  section. 

It  is  quite  true  that,  in  giving  effect  to  the  words  of  sect.  69, 1 
must  not  forget  or  leave  out  of  notice  that  there  is  the  3rd 
section  of  the  Act  of  1862.  On  the  contrary,  I  am  bound  to 
read  the  69th  section  of  the  Act  of  1854  in  the  light  of  the  3rd 
section  of  the  Act  of  1862,  though  I  am  bound  to  give  effect  to 
every  word  of  sect.  69.  That  section  says  that,  "  If  there  is  more 
than  one  mortgage  registered  of  the  same  ship  or  share  therein, 
the  mortgagees  shall,  notwithstanding  any  express,  implied,  or 
constructive  notice,  be  entitled  in  priority  one  over  the  other, 
according  to  the  date  at  which  each  instrument  is  recorded  in 
the  register-books,  and  not  according  to  the  date  of  each  instru- 
ment itself."  Now,  Mr.  Alexander  naturally  was  unwilling  to 
say  that  his  argument  involved  a  contention  on  his  part  that  the 
69th  section  was  repealed.  He  said  that  his  argument  was  not 
inconsistent  with  an  effect  being  given  to  the  69th  section. 
When  I  pressed  him  as  to  what  effect  could  be  given  to  it,  he 
and  his  learned  junior  both  gave  an  effect  to  the  69th  section 
which  entirely  ignored  the  words  "  notwithstanding  any  express, 
implied,  or  constructive  notice."  They  are  asking  me  not  to 
give  priority  to  the  Applicants  by  disregarding  the  words  "  not- 
withstanding any  express,  implied,  or  constructive  notice,"  but 
to  regulate  the  priorities  because  of  the  fact  of  notice  expressed, 
implied,  or  constructive  having  been  given. 

According  to  my  view,  it  is  impossible  that  I  should  do  that. 
It  seems  to  me  that  the  69th  section  is  a  living  section,  that 
every  word  of  it  is  a  living  word,  and  that  I  must  give  effect  to 
it.  Then  it  was  said  :  "  Give  effect  to  the  section  in  the  case  of 
legal  mortgages,  but  do  not  give  effect  to  it  in  the  case  of 
equitable  mortgages.  Give  effect  to  it  when  legal  mortgages  are 
in  competition,  but  not  where  you  have  a  legal  mortgage  and 
an  equitable  mortgage  in  competition."    It  is  impossible  to  put 
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such  a  construction  upon  an  Act  of  Parliament.    To  do  so  would  VAUGHAN 
be  to  say  that  it  was  better  to  possess  an  equitable  title  than  a 
statutory  legal  title ;  and  I  do  not  believe  that  the  Act  of  Par-  1894 
liament  meant  or  could  have  meant  anything  of  the  sort.  Under 
these  circumstances  I  have  come  to  the  conclusion  that,  although   ^  v. 

sect.  3  of  the  Act  of  1862  was  intended  to  declare  that  the  Act   

of  1854  did  not  ignore  and  did  not  intend  that  the  Court  should 
ignore  equitable  titles,  it  nevertheless  did  intend  that  all  the 
provisions  of  the  Act  of  1854  with  regard  to  the  registration  of 
titles  and  the  priority  of  unregistered  titles  should  have  effect 
given  to  them.    That  is  my  conclusion.    I  recognise,  as  I  am 
bound  to  do,  the  equitable  title  of  the  debenture-holders ;  but  I 
say  that  that  equitable  title  is  controlled  by  the  plain  words  of 
that  part  of  the  Act  of  1854  which  relates  to  mortgages,  begin- 
ning with  sect.  66  and  ending  with  sect.  75.    I  hold,  therefore, 
that  the  title  of  the  Applicants,  who  have  got  a  mortgage  in  the 
statutory  form  which  has  been  registered,  is  to  be  preferred  to  the 
title  of  the  debenture-holders,  who,  having  a  prior  equitable  title, 
and  being  entitled  to  get  that  converted  into  a  legal  title  in  the 
statutory  form  and  registered,  chose  not  to  do  so.    There  is  no 
hardship  whatever  in  such  a  decision.    The  Act  of  Parliament 
was  passed  for  the  benefit  of  commerce,  and  in  order  that  English 
ships  might  be  easily  dealt  with  by  English  shipowners.  The 
Legislature  has  recognised  that  occasions  arise  when  it  is  to  the 
interest  of  the  whole  community  that  people  should  be  able  to 
raise  money  on  ships  by  sale  or  mortgage,  and  in  the  interests 
of  the  general  public  it  has  therefore  provided  that  registered 
titles  in  the  statutory  form  shall  have  a  priority,  thus  enabling 
those  who  are  disposed  to  purchase  or  lend  money  upon  ships  to 
do  sb  with  perfect  confidence  that  their  titles  will  not  be  over- 
ridden by  priority  being  obtained  by  equitable  unregistered 
titles  which  happen  to  be  prior  in  point  of  time,  and  which,  for 
reasons  of  their  own,  the  owners  of  those  equitable  titles  have  not 
thought  fit  to  convert  into  the  legal  form,  or  to  register  in  the 
way  pointed  out  by  the  statute. 

Solicitors :  Gresham,  Davzes,  &  Dallas ;  E,  Montagu ;  Parher^ 
Garrett,  &  Parker ;  E.  0.  Goss, 

F.E. 

Vol.  I.  1895.  2  H  1 
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0.  A.  In  re  HUME. 

Tm  EOEBES  v.  HUME. 

STIRLING  J.  _ 

Oct  25;  tl894    H.  1275.] 

Nov.  14, 

Will — Gift  to  Charity — Mortmain — Reversionary  Interest  in  Land — Mort- 

O.A.  main  and  CliaritaUe  Uses  Act,  1888  (51<&  52  Vict.  c.  42),  s.  4 — Mortmain 
1895  Charitable  Uses  Act,  1891  (54  &  55  Vict.  c.  73),  ss.  3,  5. 


Jan.  22. 


A  testatrix,  who  died  in  1892,  devised  her  reversionary  real  estate  to 
certain  persons  for  life  with  remainder  to  a  charity  :  — 

Held  (affirming  the  decision  of  Stirling  J.),  that  the  gift  of  the  rever- 
sionary interest  to  a  charity  was  valid. 

Sect.  4  of  the  Mortmain  and  Charitable  Uses  Act,  1888,  so  far  as  it 
applies  to  wills,  is  inconsistent  with  and  repealed  by  sect.  5  of  the  Mortmain 
and  Charitable  Uses  Act,  1891,  but  remains  in  force  so  far  as  it  is 
applicable  to  deeds. 

CeABLOTTE  HUME,  by  her  will,  dated  the  24th  of  October, 
1890,  gave  her  residuary  real  and  personal  property  to  her 
husband,  F,  W,  Hume,  during  his  life,  and  after  his  death,  subject 
as  to  parts  thereof  to  certain  life  interests,  to  trustees  upon  trust 
either  to  allow  the  same  to  remain  in  its  actual  state  of  invest- 
ment, or  to  convert  the  same  into  money,  and  to  stand  possessed 
of  the  same,  and  the  proceeds  thereof,  subject  to  certain  other 
life  interests,  upon  trust  that  the  whole  of  such  property,  or  such 
part  or  parts  thereof  as  might  be  lawfully  applicable  for  the 
purpose,  should  go  and  belong  to  the  charity  known  as  the 
Croydon  Rescue  and  Preventive  Association,  and  in  case  such 
charity  should  have  ceased  to  exist,  then  to  the  Croydon  Hospital ; 
and  subject  as  aforesaid  she  declared  that  the  said  residuary 
estate,  and  the  income  thereof  and  the  investments  thereof,  should 
be  in  trust  for  Christina  C.  Forhes  absolutely. 

The  testatrix  died  on  the  6th  of  March,  1892,  possessed  of 
considerable  real  and  personal  property.  Her  husband,  F,  W. 
Hume,  and  some  others  entitled  to  life  interests,  were  still 
living. 

A  summons  was  taken  out  by  (7.  (7.  Forhes  to  obtain  the  opinion 
of  the  Court  as  to  the  validity  of  the  gift  of  the  residuary  real 
estate  after  the  death  of  F,  W.  Hume  and  the  other  tenants  for 
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life  to  the  two  charitable  institutions,  and  whether,  if  the  Court 
should  be  of  opinion  that  the  gift  was  valid,  the  time  for  the 
sale  thereof  should  be  extended  (1). 

The  summons  was  heard  before  Mr.  Justice  Stirling  on  the 
25th  of  October,  1894. 

Hastings,  Q.C.,  and  Alexander  Young,  for  the  Plaintiff : — 

The  gifts  in  favour  of  the  charities  fail,  as  to  the  real  estate 
comprised  therein,  and  the  trustees  hold  such  real  estate  in 
trust  for  the  Plaintiff  under  the  ultimate  gift  in  remainder 
contained  in  the  will. 


(1)  The  clauses  in  the  Acts  of  1888 
and  1891  specially  referred  to  in  the 
argument,  were  as  follows  : — 

51  &  52  Yict.  c.  42,  s.  4  :  "  (1.)  Sub- 
ject to  the  savings  and  exceptions  con- 
tained in  this  Act,  every  assurance  of 
land  to  or  for  the  benefit  of  any 
charitable  uses,  and  every  assurance 
of  personal  estate  to  be  laid  out  in  the 
purchase  of  land  to  or  for  the  benefit 
of  any  charitable  uses,  shall  be  made  in 
accordance  with  the  requirements  of 
this  Act,  and  unless  so  made  shall  be 
void. 

"  (2.)  The  assurance  must  be  made 
to  take  effect  in  possession  for  the 
charitable  uses  to  or  for  the  benefit  of 
which  it  is  made  immediately  from 
the  making  thereof. 

"  (3.)  The  assurance  must,  except  as 
provided  by  this  section,  be  without 
any  power  of  revocation,  reservation, 
condition,  or  provision  for  the  benefit 
of  the  assuror  or  of  any  person  claim- 
ing under  him." 

"  (6.)  If  the  assurance  is  of  land,  not 
being  land  of  copyhold  or  customary 
tenure,  or  is  of  personal  estate,  not 
being  stock  in  the  public  funds,  it 
must  be  made  by  deed  executed  in 
the  presence  of  at  least  two  witnesses." 

Sect.  10.  "  In  this  Act,  unless  the 
context  otherwise  requires : — 

"  (i.)  '  Assurance '  includes  a  gift, 

2  // 


conveyance,  appointment,  lease,  trans- 
fer, settlement,  mortgage,  charge,  in- 
cumbrance, devise,  bequest,  and  every 
other  assurance  by  deed,  will,  or  other 
instrument;  and  'assure'  and  'assuror' 
have  meanings  corresponding  with 
assurance." 

"  (iii.)  *  Land  '  includes  tenements 
and  hereditaments  corporeal  and  in- 
corporeal of  whatsoever  tenure,  and 
any  estate  and  interest  in  land." 

54  &  55  Vict.  c.  73,  s.  3  :  " '  Land ' 
in  the  Mortmain  and  Charitable  Uses 
Act,  1888,  and  in  this  Act,  shall  in- 
clude tenements  and  hereditaments, 
corporeal  or  incorporeal,  of  any  tenure, 
but  not  money  secured  on  land  or 
other  personal  estate  arising  from  or 
connected  with  land ;  and  the  defini- 
tion of  land  contained  in  the  Mortmain 
and  Charitahle  Uses  Act,  1888,  is 
hereby  repealed." 

Sect.  5  :  "  Land  may  be  assured  by 
will  to  or  for  the  benefit  of  any  charit- 
able use,  but,  except  as  hereinafter  pro- 
vided, such  land  shall,  notwithstanding 
anything  in  the  will  contained  to  the 
contrary,  be  sold  within  one  year 
from  the  death  of  the  testator,  or 
such  extended  period  as  may  be 
determined  by  the  High  Court,  or  any 
Judge  thereof  sitting  at  Chambers,  or 
by  the  Charity  Commissioners." 


C.  A. 

^895 

In  re 
Hume. 

Forbes 

V. 

Hume. 
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0.  A.  In  the  report  of  In  re  Bridger  (1),  upon  which  the  charities 
1895  may  possibly  rely,  it  does  not  appear  whether  Ann  Bridger,  the 
j„  owner  of  the  life  interest,  was  living  or  not.  We  have  ascertained 
that  she  was  living;  but  the  present  point  was  not  raised  or 
mentioned  in  that  case,  and  the  only  question  there  was  as  to  the 
meaning  of  the  words  in  the  will,  "  which  may  by  law  be  given  for 
charitable  purposes." 

[Stikling  J. : — The  decision  ought  to  be  treated  according  to 
the  true  state  of  the  facts.] 

In  any  case,  as  this  point  was  the  subject  neither  of  argument 
nor  decision,  it  cannot  be  treated  as  an  authority  binding  on  the 
Court  so  as  to  conclude  the  present  question.  Under  the  law  of 
mortmain  in  force  on  the  24th  of  October,  1890,  the  date  of  the 
will,  the  disposition  in  favour  of  the  charity  would  have  failed  as 
to  such  part  of  the  residuary  estate  as  consisted  of  land  ;  but  it  is 
contended  that  the  gift  can  take  effect  under  sect.  5  of  the  Act 
of  1891.  That  section,  however,  provides  that  land  assured  by 
will  for  the  benefit  of  any  charitable  use  must  be  sold  within  a 
year  from  the  death  of  the  testator,  unless  the  period  be  extended 
in  manner  therein  mentioned.  This  shows  that  the  Legislature 
only  contemplated  an  immediate  gift  by  will  to  a  charitable  use, 
and  that  a  reversionary  gift  is  not  within  the  statute.  The 
conditions  under  which,  according  to  sect.  4  of  the  Act  of  1888, 
assurances  to  charitable  uses  may  be  made  still  remain  in  force, 
although,  by  the  Act  of  1891,  another  mode  of  assurance,  i.e.,  by 
will,  is  made  lawful,  subject  to  the  provisoes  therein  contained. 

Dihdin,  for  the  Croydon  Eosjoital : — 

The  conditions  imposed  by  the  Act  of  1888  do  not  apply  to 
the  testamentary  mode  of  assurance  introduced  by  the  Act  of 
1891.  For  instance,  sub-sect.  7  of  sect.  4  enacts  that  an 
assurance  of  land  in  favour  of  a  charity  "  must  be  made  at  least 
twelve  months  before  the  death  of  the  assuror." 

Buckley,  Q.C.,  and  Eve,  for  the  Croydon  Bescue  and  Preventive 
Association : — 

.   Although  the  question  does  not  appear  to  have  been  raised  in 

(1)  [1893]  ICh.  44. 
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In  re  Bridger  (1),  that  case  covers  the  present  in  point  of  prin-  C.A. 
ciple.  The  subject  of  this  gift  is  an  interest  in  land,  and  under  1895 
the  Act  of  1891  any  interest  in  land  may  be  assured  by  will.  j^^g 

Under  the  definition  clause  "  land  "  includes  "  hereditaments  of  Hume. 

Forbes 

any  tenure."  Why  should  a  reversionary  interest  in  land  be  v. 
excluded  ?  It  could  be  sold  like  any  other  interest.  The  Act  Hume. 
of  1891  was  a  new  departure,  and  only  such  of  the  old  safeguards 
as  were  thought  necessary  were  preserved.  The  effect  of  the 
Act  was  that  the  gift  of  land  by  will  was  to  be  good,  but  it  was 
to  take  effect  as  money  and  not  as  land :  Wichham  v.  Marquis  of 
Bath  (2) ;  Doe  v.  Lloyd  (3)  ;  Milhaiik  v.  Lambert  (4) ;  Tudor  on 
Charitable  Trusts  (5) ;  Bristowe  on  the  Mortmain  Acts  (6). 

Mulligan,  for  the  trustees. 

Hastings,  in  reply. 

Cur.  adv,  vuU, 

1894.  Nov.  14.    Stirling  J.  :— 

This  is  an  originating  summons  asking  the  opinion  of  the 
Court  whether,  on  the  true  construction  of  the  will  of  the 
testatrix,  the  freehold  and  copyhold  property  forming  her  real 
estate,  and  thereby  devised,  and  the  investments  and  proceeds 
of  sale  thereof,  will,  on  the  determination  of  the  respective  life 
interests,  go  by  the  will  to  certain  beneficiaries.  The  question 
is  whether  assurances  of  land  by  will  to  or  for  the  benefit  of  a 
charitable  use,  under  sect.  5  of  the  Mortmain  and  Charitable  Uses 
Act,  1891,  are  subject  to  any  of  the  restrictions  contained  in 
sect.  4  of  the  Mortmain  and  Charitable  Uses  Act,  1888,  and 
particularly  to  those  imposed  by  sub-sects.  2  and  3  of  that 
section. 

Part  2  of  the  Act  of  1888  (which  begins  with  sect.  4)  is  in 
substance  a  re-enactment  of  the  Act  of  9  Geo.  2,  c.  36,  intituled 
"  An  Act  to  restrain  the  disposition  of  lands  whereby  the  same 
became  unalienable."  The  Preamble  to  the  Act  of  Geo.  2  is  in 
these  terms  :  "  Whereas  gifts  or  alienations  of  lands,  tenements 

(1)  [1893]  1  Ch.  44.  (4)  28  Beav.  206. 

(2)  Law  Kep.  1  Eq.  17.  (5)  .3  Ed.  p.  391. 

(3)  5  Bing.  N.  C.  741.  (6)  Page  2. 
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C.  A.  or  hereditaments,  in  Mortmain,  are  prohibited  or  restrained  by 
1895  Magna  Chartay  and  divers  other  wholesome  laws,  as  prejudicial  to 
^.g  and  against  the  common  utility ;  nevertheless  this  publick 
mischief  has  of  late  greatly  increased  by  many  large  and  im- 
provident alienations  or  dispositions  made  by  languishing  or 
dying  persons,  or  by  other  persons,  to  uses  called  Charitable 
stiriiDg^j.  Uses,  to  take  place  after  their  deaths,  to  the  disherison  of  their 
lawful  heirs."  Then  sect.  3  of  that  Act  prohibited  all  gifts 
and  grants  of  land  or  hereditaments,  or  of  any  estate  or  interest 
therein,  or  of  any  charge  or  incumbrance  affecting  lands  or  here- 
ditaments, or  of  any  personal  estate  to  be  laid  out  or  disposed  of 
in  the  purchase  of  any  lands  or  hereditaments,  or  of  any  estate 
or  interest  therein,  or  of  any  charge  or  incumbrance  thereon,  to 
or  in  trust  for  any  charitable  uses  whatever;  except  in  the 
manner  and  form  by  the  Act  directed,  being  by  deed  satisfying 
certain  requirements  therein  prescribed. 

The  policy  of  the  Act  is  thus  explained  by  Lord  Justice 
James  in  delivering  the  judgment  of  the  Court  of  Appeal  in  the 
case  of  Attree  v.  Eawe  (1),  and  I  cannot  do  better  than  read  a 
short  passage  from  that  judgment :  "  It  had  from  the  earliest 
times  been  the  policy  of  the  Common  Law  as  interpreted  by  the 
Judges  to  discourage  the  inalienability  of  land,  and  this  altogether 
irrespective  of  the  peculiar  mischiefs  supposed  to  arise  from  the 
vesting  of  lands  in  mortmain,  which  deprived  the  Sovereign  and 
the  Lords  of  the  profitable  incidents  of  feudal  tenures.  And 
this  policy  in  more  modern  times  approved  itself  to  the  Legis- 
lature. It  was  deemed  in  itself  a  mischief  that  lands  should  be 
rendered  inalienable,  and  the  Legislature  found  that  this  mis- 
chief was  being  mischievously  increased  in  one  particular  way — 
that  is  to  say,  it  was  found  that  dying  persons  were,  sometimes 
from  spontaneous  weakness,  and  sometimes  from  their  readiness 
to  yield  to  the  many  influences  which  can  be  brought  to  bear  on 
persons  in  extremis^  too  easily  minded  to  give  lands  to  charitable 
uses  (words  of  the  widest  signification),  and  to  be  posthumously 
benevolent  at  the  expense  of  their  lawful  heirs.  And  this  was 
the  mischief,  and  the  sole  mischief,  which  the  Legislature  set 
itself  to  prevent,  viz.,  to  prevent  the  increase  of  inalienable  land 
(1)  9  Ch.  D.  337,  345. 
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through  the  weakness  of  or  practices  upon  dying  persons,  or  c.A. 
through  posthumous  charity.  And  upon  examination  of  the  i895 
enactments  it  will  be  found  that  the  Act  is  in  entire  consistency 
with  the  recital.  In  the  Act  there  is  no  prohibition  of  gifts  of  Hume. 
land  by  deeds  inter  vivos,  but  there  are  regulations  securing  that 
such  gifts  shall  not  be  in  substance  posthumous  merely  by 
avoiding  the  form.  There  is  no  prohibition  of  any  amount  of  surung  j. 
testamentary  charity  confined  to  pure  personal  property.  But 
the  Act  does  in  the  most  comprehensive  terms  forbid  any  such 
testamentary  or  posthumous  charity  as  to  any  interest  in  land  or 
other  real  estate,  or  as  to  any  charge  or  incumbrance  affecting 
the  same.  At  first  sight  it  may  seem  that  the  enactment  has 
gone  far  beyond  the  scope  of  the  recited  object,  for  it  extends,  as 
has  always  been  held,  even  to  a  pecuniary  legacy,  so  far  as  it  is 
payable  out  of  land  or  any  charge  or  incumbrance  on  land.  But 
it  will  be  found  on  examination  that  all  the  comprehensive 
words  in  the  prohibitory  enactment  were  in  truth  necessary  or 
useful  to  prevent  evasions  and  devices  contrary  to  the  main 
intent  of  the  Act,  although  from  the  impossibility  of  legislating 
for  every  particular  case  they  have  been  found  to  apply  in  a 
great  many  cases  to  gifts  which  were  neither  in  effect  or  inten- 
tion contrary  to  the  real  object  of  the  Legislature." 

The  result  has  been  that,  while  ever  since  the  passing  of  the 
Act  testators  have  enjoyed  unrestricted  power  of  giving  by  will 
to  charities  personal  estate  unconnected  with  land  (or  as  it  is 
often  called  pure  personal  estate)  of  any  amount  (so  long  as  the 
dispositions  did  not  involve  in  the  execution  of  them  the  pur- 
chase of  land  or  interests  therein  or  incumbrances  thereon),  the 
Courts  have  enforced  with  great  strictness  the  provisions  of  the 
statute  in  the  case  of  attempted  testamentary  dispositions  of 
personal  estate  consisting  of  interests  in  land,  or  charges  or 
incumbrances  thereon,  commonly  termed  impure  personal  estate. 
Considerable  difficulty  has  arisen  in  many  cases  in  determining 
whether  particular  kinds  of  personal  estate  fall  within  one  class 
or  the  other.  Keported  decisions  (some  of  recent  date)  shew  how 
narrow  is  the  line  which  divides  the  two  classes.  Gifts  of  pure 
personal  estate  have  been  held  invalid  where  the  connection  with 
land  was  extremely  remote,  and  Judges  of  great  eminence  have 
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C.  A.      expressed  their  astonishment  at  the  great  extent  to  which  the  Act 
1895       has  been  carried  :  see,  for  example,  the  judgment  of  the  present 
"j^Q      Master  of  the  Rolls  in  Ashworth  v.  Munn  (1). 
Hume.        rjij^^       ^£  -j^gg^  appears  to  have  been  passed  with  the  object  of 
restraining  within  narrower  limits  the  application  of  the  pro- 
hibitory legislation  of  9  Geo.  2,  c.  36.    By  sect.  3  the  definition 
Stirling  J.    q£  lojidi  contained  in  the  Act  of  1888  is  altered  so  as  to  exclude 
from  it  money  secured  on  land,  and  other  personal  estate  arising 
from  and  connected  with  land :  and  all  such  personal  estate 
has  ceased  to  be  subject  to  the  restrictions  originally  imposed 
by  the  Act  of  Geo.  2,  and  continued  by  that  of  1888.  Agaiuj, 
sect.  7  renders  valid  bequests  in  favour  of  charities  of  personal 
estate  to  be  laid  out  in  the  purchase  of  land.    It  provider 
that  such  bequests  shall  be  held  to  or  for  the  benefit  of  the 
charitable  use  as  though  there  had  been  no  direction  to  lay  out 
the  personal  estate  in  the  purchase  of  land. 

The  question  in  the  present  case  arises  on  sect.  5,  which  pro- 
vides that  "  land  may  be  assured  by  will  to  or  for  the  benefit  of 
any  charitable  use,"  words  which,  in  themselves,  appear  to  me  to 
confer  the  widest  power  of  testamentary  disposition  of  land  in 
favour  of  charities :  that  is  to  say,  to  enable  testators  to  devise 
land  in  favour  of  charities  for  any  estate  or  interest  therein. 
The  section  goes  on  to  provide  that  such  land  shall,  notwith- 
standing  anything  in  the  will  contained,  be  sold  within  one  year 
from  the  death  of  the  testator,  or  such  extended  period  as  may 
be  determined  by  the  Court  or  the  Charity  Commissioners ;  and 
sect.  6  provides  that,  so  soon  as  the  time  limited  for  the  sale  of 
any  lands  by  any  such  assurance  shall  have  expired  without 
completion  of  the  sale,  the  land  unsold  shall  vest  forthwith  m 
the  official  trustee  of  charity  lands.  These  enactments  (like  the 
concluding  provision  of  sect.  7)  appear  to  be  directed  to  the 
prevention  of  the  mischief  pointed  out  in  the  judgment  of 
Attree  v.  Eawe  (2),  namely,  the  increase  of  inalienable  land  by 
means  of  charitable  gifts ;  and,  so  far  as  I  can  see,  the  remedy 
thus  provided  by  the  Legislature  is  perfectly  adequate  for  that 
purpose. 

I  must  now  examine  the  words  of  sect.  4  of  the  Act  of  1888^. 
(i;  15  Ch.  D.  363,  371.  (2)  9  Ch.  D.  337,  345. 
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That  section  requires  that  all  assurances  under  it  shall  be  by  act  C.  A. 
inter  vivos — "  Subject  to  the  savings  and  exceptions  contained  in  1S95 
this  Act,  every  assurance  of  land  to  or  for  the  benefit  of  any 

charitable  uses,  and  every  assurance  of  personal  estate  to  be  laid  Hume. 

Forbes 

out  in  the  purchase  of  land  to  or  for  the  benefit  of  any  charitable  v. 
uses,  shall  be  made  in  accordance  with  the  requirements  of  this  H^^. 
Act,  and  unless  so  made  shall  be  void."    The  requirements  there     skirling  j. 
referred  to  are  contained  in  the  following  sub-sections  of  sect.  4. 
I  need  only  read  sub-sects.  6  and  7.    [His  Lordship  read  those 
sub-sections,  and  continued  : — ] 

These  sub-sections  effect  the  main  object  of  the  Act,  namely, 
the  prohibition  of  charitable  gifts  of  land  otherwise  than  by  act 
inter  vivos.  It  was  conceded  in  argument  that  sub-sect.  6  is 
impliedly  repealed  by  sect.  5  of  the  recent  Act.  It  was  said, 
however,  that  this  repeal  by  implication  does  not  extend  to  the 
other  sub-sections,  and  in  particular  to  sub-sects.  2  and  3,  and 
that  the  testamentary  assurance  authorized  by  sect.  5  of  the  Act 
of  1891  must  satisfy  the  requirements  of  those  sub-sections. 
These,  however,  are  merely  subsidiary  to  the  attainment  of  the 
object  aimed  at  by  sub-sect.  6.  They  are,  in  the  language  of  Lord 
Justice  James,  regulations  securing  that  charitable  gifts  inter  vivos 
"  shall  not  be  in  substance  posthumous  merely  by  avoiding  the 
form,"  and  naturally  fall  with  the  removal  of  the  restriction  im- 
posed by  sub-sect.  6.  If,  indeed,  the  Act  of  1891  had  omitted  to 
provide  any  remedy  for  the  mischief  which  the  provisions  of  the 
Act  of  1888  were  intended  to  prevent,  there  might  be  ground  for 
placing  a  limited  meaning  on  the  wide  terms  of  sect.  5;  but, 
where  a  new  and  apparently  adequate  remedy  is  afforded,  I  fail 
to  see  why  that  section  should  be  read  in  a  narrower  sense  than 
its  language  warrants. 

The  statutory  provision  that  land  assured  by  will  in  favour  of 
charities  ought  to  be  sold  within  one  year  from  the  death  of  the 
testator  is  relied  on  as  shewing  that  an  estate  or  interest  so 
assured  must  take  effect  in  possession  within  that  period.  I  am, 
however,  unable  to  follow  that  argument.  A  future  interest  in 
land  may  be  sold  no  less  than  an  immediate  interest.  Moreover, 
a  sale  within  a  year  is  not  absolutely  imperative.  The  Legisla- 
ture recognises  that,  in  particular  cases,  reasons  may  exist  which 
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0.  A.      render  a  sale  within  that  time  undesirable,  and  has  provided  the 
1895       means  for  extending  the  term. 

In  re  these  reasons,  I  think  that  the  charitable  gifts  contained 

Hume.      -^^       ^. testatrix  are  valid. 

I  may  add  that  in  point  of  decision  the  present  case  is  covered 
by  In  re  Bridger  (1),  because  there,  as  here,  the  dispositions  in 
Stirling  J.  favour  of  the  charities  were  not  immediate  but  future.  Inasmuch 
as  the  question  discussed  before  me  does  not  appear  to  have  been 
raised  in  argument,  and  is  certainly  not  expressly  dealt  with  in 
the  judgment  delivered  in  In  re  Bridger,  I  have  thought  it  right 
to  express  my  opinion  upon  it,  without  relying  on  that  case  as 
an  authority.  At  the  same  time  I  find  great  difficulty  in 
supposing  that  if  the  contention  of  the  present  Plaintiff  had 
any  solid  foundation,  it  would  have  entirely  escaped  the  atten- 
tion of  all  the  learned  Judges  before  whom  In  re  Bridger  was 
argued. 

W.  W.  K. 

C.  A.         The  Plaintiff,  G.  0.  Forbes,  appealed  from  this  decision.  The 
appeal  was  heard  on  the  22nd  of  January,  1895. 

Hastings,  Q.C.,  and  Alexander  Young,  for  the  Appellant : — 

The  restrictions  placed  upon  assurances  of  land  to  charitable 
uses  imposed  by  sect.  4  of  the  Act  of  1888  became  applicable 
to  gifts  by  will  as  soon  as  such  gifts  were  made  lawful  by  the  Act 
of  1891.  A  will  is  an  assurance  within  the  definition  contained 
in  sect.  10  of  the  Act  of  1888.  Sect.  4  of  the  Act  of  1888  ought 
to  be  read  now  as  if  the  words  "  or  by  will "  were  introduced. 
Therefore,  by  sub-sect.  2,  a  gift  by  will  must  take  effect  in 
possession  for  the  charitable  uses  intended :  and  by  sub-sect.  3, 
there  must  be  no  reservation  or  provision  for  the  benefit  of  the 
assuror  or  any  person  claiming  through  him.  Both  these  con- 
ditions are  violated  if  a  testator  devises  land  to  a  tenant  for  life 
with  remainder  to  a  charity. 

But  the  present  gift  is  also  void  under  the  terms  of  the  Act 
of  1891.  There  is  no  power  under  that  Act  to  devise  a  rever- 
sionary interest.  The  definition  of  land  in  the  10  th  section  of 
the  Act  of  1888  is  entirely  repealed  by  the  3rd  section  of  the 
(1)  [1893]  1  Ch.  44 ;  [1894]  1  Ch.  297. 
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x\ct  of  1891,  and  a  new  definition  given,  in  which  the  words  0.  A. 
"any  estate  and  interest  in  land  "  are  omitted.  That  shews  the  i895 
intention  of  the  Legislature  that  only  the  land  in  possession  ^J^^ 
should  be  devised,  and  not  a  particular  estate  or  interest  in  it.  Hume 
And  the  same  is  clear  from  the  5th  section,  which  provides  that 
the  land  should  be  sold  within  a  year,  which  cannot  be  done 
if  the  charity  has  only  a  reversionary  interest,  or  other  limited 
interest,  in  it. 

Mulligan,  for  the  trustees. 
Dihdin,  for  the  Croydon  Hospital : — 

A  reversionary  interest  is  "  land  "  within  the  meaning  both  of 
the  Act  of  1888  and  the  Act  of  1891.  Under  the  old  Mortmain 
Act,  such  an  interest  could  always  be  conveyed  for  the  benefit 
of  a  charity  by  deed  enrolled,  and  there  was  no  intention  to 
alter  that  power  by  either  of  the  recent  Acts.  A  reversion  will 
pass  under  a  devise  of  land,  and  there  was  no  need  to  insert  the 
words  "  any  estate  in  land  "  in  the  definition  in  the  Act  of  1891. 
The  Act  of  1891  was  a  new  departure,  and  altered  the  whole 
policy  of  the  law  respecting  devises  of  land  to  charity.  It  would 
therefore  be  unreasonable  to  apply  to  it  the  restrictions  enacted 
by  sect.  4  of  the  Act  of  1888.  With  respect  to  the  sale  of  the 
land  in  obedience  to  sect.  5  of  the  Act  of  1891,  there  would  be 
no  difficulty  in  selling  the  reversion  at  once,  or  else  the  Court 
would  give  leave  to  postpone  the  sale  till  the  death  of  the 
tenants  for  life. 

Buckley,  Q.C.,  and  Eve,  for  the  Croydon  Rescue  and  Preventive 
Association : — 

If  the  restrictions  in  the  4th  section  of  the  Act  of  1888  apply 
to  gift  by  will  this  devise  is  valid.  The  interest  in  the  land 
given  to  charitable  uses  is  vested  and  unconditional;  that  is 
what  is  meant  by  being  in  possession.  It  would  be  absurd  to 
say  that  a  man  who  had  only  a  reversionary  interest  in  land  or 
an  equity  of  redemption  in  land,  of  which  the  mortgagee  was  in 
possession,  could  not  convey  or  leave  it  to  charity.  Nor  has  the 
testator  reserved  anything  to  any  person  claiming  under  him 
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1895  placed  upon  assurances  by  the  Act  of  1888  have  no  application 

^l^e  gifts  of  land  by  will.    The  mischief  which  was  struck 

Hume.  Mortmain  Act  and  by  the  Act  of  1888  is  now 

Forbes  • 

^,  avoided  in  a  totally  different  way,  namely,  by  directing  that  all 
land  devised  to  charities  must  be  turned  into  money.  If,  there- 
fore, the  restrictions  in  the  Act  of  1888  can  be  construed  as 
applying  to  devises,  those  restrictions  are  now  repealed  by 
implication.  With  respect  to  the  objection  that  the  words 
"  estate  and  interest  "  which  are  contained  in  the  old  definition 
of  land  in  the  Act  of  1888  which  is  repealed,  are  not  repeated 
in  the  new  definition  in  the  Act  of  1891, — the  word  "  interest  " 
was  probably  omitted  because  it  might  have  been  supposed  to 
include  money  secured  on  land,  which  would  have  been  incon- 
sistent with  the  latter  part  of  the  section.  It  was  unnecessary 
to  insert  the  word  "  estate  "  for  no  one  can  hold  land  without 
having  an  estate  in  it,  or  can  convey  land  without  conveying  an 
estate  in  it. 


Hastings,  in  reply. 


LoKD  Halsbuky  : — 

This  is  an  appeal  from  an  order  of  Mr.  Justice  Stirling,  in 
which  it  is  declared  that  the  devise  of  real  estate  in  the  will  of 
Charlotte  Hume,  after  the  death  of  certain  tenants  for  life,  to  the 
Croydon  Bescue  and  Preventive  Association,  and,  in  case  such 
charity  should  have  ceased  to  exist,  then  to  the  Croydon  Hospital, 
is  a  valid  devise.  That  is  the  part  of  the  learned  Judge's  order 
against  which  this  appeal  is  directed ;  and  it  appears  to  me, 
after  a  full  consideration  of  this  matter,  that  the  question  prac- 
tically depends  on  the  simple  construction  of  sect.  5  of  the 
Mortmain  and  Charitable  Uses  Act,  1891. 

Now,  the  state  of  the  law  in  1888  was  reduced  to  this  condi- 
tion of  things — that  practically  that  which  the  Legislature  dealt 
with  then  was  the  inalienability  of  land ;  and  one  knows  his- 
torically that  from  the  earliest  period  when  the  Mortmain  Acts 
were  passed,  various  ingenious  devices  by  learned  persons  were 
invented  for  the  purpose  of  evading  them.    Money  was  left  for 
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the  purpose  of  building  a  school  for  example.  It  was  money,  0.  A. 
and  the  object,  that  of  building  a  school,  was  a  very  wholesome  1895 
object,  and  a  very  proper  one.  Nevertheless,  the  Courts  saw 
through  the  object  of  it,  and  as  they  could  not  build  a  school 
without  land,  they  held  that  to  be  within  the  Mortmain  Act.  1 
need  not  go  through  the  long  series  of  cases  with  which  one  is 
familiar,  and  the  various  ingenious  devices  that  have  been  used  Lord  Haisbnry.^ 
from  time  to  time  to  turn  money,  which  it  was  always  lawful  to 
leave,  into  land ;  but  in  the  year  1888  the  Legislature  conso- 
lidated the  law  on  that  subject,  and  dealt  with  the  only  mode 
by  which  land  could  be  alienated  for  charitable  purposes, 
namely,  by  deed.  From  the  first  and  second  parts  of  the  statute 
they  excepted  certain  pieces  of  land  which  might  be  disposed  of, 
and  to  which,  therefore,  speaking  broadly,  the  Mortmain  Acts  did 
not  apply.  These  were  pieces  of  land  given  for  public  parks, 
school  houses  and  museums ;  but  it  left  the  law  in  that  condition 
of  things  that  the  Mortmain  Acts  did  not  apply  to  those  excepted 
cases,  and,  accordingly,  for  the  purpose  of  those  excepted  cases, 
it  was  necessary  to  introduce  the  word  "  will,"  and  to  make  an 
assurance  to  include  wills  :  and  that  is  the  reason  why  in  the 
statute  of  1888  are  found  the  words  '*will"  and  "codicil." 
Otherwise  it  would  have  had  no  relation  to  wills  at  all ;  and  in 
no  respect  could  the  question  of  a  will  have  arisen  except  with 
regard  to  those  excepted  cases.  So  stood  the  law  in  1888,  and 
accompanying  the  power  making  land  applicable  to  charitable 
purposes  there  were  a  great  variety  of  restrictions  not  necessary 
to  enumerate  now.  But  then  came  the  Act  of  1891.  The  Act 
of  1891  seems  to  me  to  have  inverted  the  whole  condition  of 
things.  The  state  of  the  law  and  the  current  of  decisions  prac- 
tically said  this— "Do  what  you  like,  adopt  whatever  ingenious 
device  you  choose,  but  if  the  money  you  are  going  to  leave  is  to 
be  turned  into  land  it  shall  be  within  the  Mortmain  Act."  In 
1891  the  Legislature  appears  to  have  considered  this.  They 
determined  to  get  rid  of  all  these  difficulties  and  to  allow 
persons  to  devise  lands  as  much  as  they  pleased  for  charitable 
purposes,  but  they  would  more  effectively  get  rid  of  the  real 
objection,  namely,  the  inalienability  of  land  given  to  charity, 
by  providing  that  while  any  one  may  make  such  a  disposition  as 
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0.  A.  he  pleases,  when  lie  has  done  it,  the  land  shall  within  twelve 
1895  months  be  turned  into  personalty.  By  that  alteration  of  the 
whole  course  of  the  law  the  Legislature  have  attempted  to  pro- 
vide against  the  difficulty  which  the  idea  of  the  inalienability 
of  land  had  presented  to  the  mind  of  the  Legislature  in  former 
times,  and  which  they  had  endeavoured  to  meet.  Whether  they 
Lord  Haisbury.  j^j^^j  effectually  douo  SO  or  not  seems  to  me  to  be  perfectly  imma- 
terial to  inquire.  That  is  what  they  intended  to  do,  looking  at  the 
statutes  themselves ;  and  when  I  look  with  that  view  at  the  Act 
of  1891,  it  seems  to  me  that  sect.  5  is  as  perfectly  independent 
as  anything  can  be.  All  the  restrictions  which  were  applied  to 
deeds  by  the  Act  of  1888,  and  which  assumed,  for  the  purpose 
of  that  statute,  that  the  land  was  to  continue  inalienable,  are 
inapplicable  to  the  policy  of  the  law  as  exhibited  by  the  Act 
of  1891 ;  because  land  devised  to  a  charity  is  no  longer  to  be 
inalienable.  On  the  contrary,  it  is  one  of  the  conditions  of  the 
validity  of  the  disposition  that  the  land  shall  be  turned  into 
personalty  within  a  year,  subject  to  the  power  to  apply  to  have  the 
sale  put  off  if  the  facts  should  render  it  desirable.  Then,  when 
I  look  at  the  section,  I  find  that  land  may  be  assured  by  will  to 
or  for  the  purpose  of  any  charitable  use,  but  subject  to  the  pro- 
vision that  I  have  referred  to,  that  such  land  shall,  notwith- 
standing anything  contained  in  the  will  to  the  contrary,  be  sold 
within  one  year  from  the  testator's  death.  The  moment  that 
law  is  enacted  it  seems  to  me  that  all  the  argument  directed 
against  holding  land  in  mortmain  is  gone.  If  that  provision  is 
properly  administered,  there  is  no  holding  of  the  land  in  a  dead 
hand  at  all.  The  whole  scheme  has  been  altered,  and,  therefore, 
it  is  unnecessary,  if  that  is  the  true  view  of  the  meaning  of  the 
5th  section,  to  go  through  the  different  requirements  of  the  Act 
of  1888  to  shew  that  they  are  inapplicable.  I  think,  myself, 
they  are  absolutely  inapplicable.  The  whole  tenor  of  the  legis- 
lation is  different,  and  when  I  add  to  that  that  there  is  nothing 
in  the  Act  of  1891  which  in  the  smallest  degree  suggests  the 
reading  of  the  two  Acts  together,  as  making  one  enactment,  or 
making  the  disposition  of  the  will  subject  to  the  restrictions  of 
the  Act  of  1888,  it  is  very  difficult  indeed  to  suggest  that  by  any 
process  this  Court  or  the  other  Court  should  fasten  on  sect.  5 
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V. 

Hume, 


the  restrictions  of  the  Act  of  1888,  which,  as  I  say,  are  dealing      0.  A. 

with  different  subject-matters,  and  are  pointed  to  a  different  1895 

state  of  the  law  altogether.    I  am  therefore  of  opinion  that  with  i^re 

the  substance  of  Mr.  Justice  Stirling's  judgment  I  should  concur.  Hume. 

Forbes 

There  is  only  one  point  on  which  I  venture  to  diff'er  from  him, 
and  that  is  in  which  he  appears  to  suggest  in  giving  judgment 
that  those  restrictions  are  repealed  so  far  as  they  are  applicable  ^o^d^Haisbury. 
to  deeds.  I  do  not  think  that  that  is  accurate.  It  seems  to  me 
that  the  legislation  as  to  deeds  is  exactly  where  it  was.  I  do  not 
think  there  has  been  any  repeal  of  those  restrictions  at  all ;  and 
I  think  that,  if  you  were  dealing  with  a  deed  now,  you  would  be 
bound  by  them  just  as  much  as  you  would  before  1891.  For  the 
same  reasons  that  I  confirm  the  judgment  in  other  respects,  I 
differ  from  Mr.  Justice  Stirling  in  that  observation,  which  he 
does  not  indeed  make  directly,  but  which  is  implied  in  his 
reasoning,  that  sect.  4  is  repealed.  I  think  that  is  erroneous. 
Subject  to  that  observation,  I  think  the  judgment  is  right,  and 
that  this  appeal  should  be  dismissed. 

LiNDLEY  L.J. : — 

I  am  entirely  of  the  same  opinion,  and  I  do  not  think,  when 
the  Acts  are  carefully  looked  at,  that  there  is  much  room  for 
doubt.  There  is  no  doubt  that  up  to  1891  land  could  not  be 
left  by  will  to  charitable  purposes  except  in  certain  specified 
cases.  There  were  many  exceptions  introduced  by  statute  at 
various  times  ;  but  leaving  those  out,  and  speaking  generally  as 
to  the  tenor  of  the  law,  you  could  not  devise  land  to  any 
charitable  purpose,  or  for  the  benefit  of  any  charity.  It  was 
absolutely  void  under  the  Act  of  George  II.  That  was  so  in  1888  ; 
and  although  the  definition  clause  in  sect.  10  of  the  Act  of  1888 
says  that  assurances  include  a  will,  yet  when  you  come  to  read 
sect.  4,  which  relates  to  the  conditions  under  which  assurances 
may  be  made  to  charitable  uses,  you  will  find  that  wills  are 
expressly  excluded  by  the  language  of  the  clause.  In  other 
words,  in  1888  Parliament  had  not  made  up  its  mind  to  authorize 
devises  of  land  for  charitable  purposes,  and  the  whole  of  sect.  4 
of  the  Act  of  1888  is  worded  so  as  to  be  intelligible  as  applied 
to  deeds,  and  to  be  inaccurate  as  applied  to  wills.    I  agree  that 
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there  are  a  few  words  in  sub-sect.  3  which  might  be  applied  to 
wills.  I  do  not  think  the  whole  of  the  sub-section  is  applicable, 
but  there  are  a  few  words  which  might  possibly  apply.  But, 
then,  when  you  come  to  apply  sect.  4  to  a  will,  it  is  embarrassing 
at  every  turn.  You  cannot  do  it  without  straining  the  language 
of  sub-sect  2  by  reading  "the  making  thereof"  as  if  it  were 
coming  into  operation,"  and  so  on.  That  was  the  state  of 
things  up  to  1891.  In  1891  Parliament  took  a  totally  different 
view  of  what  was  expedient,  and  it  authorized  persons  in  express 
terms  to  devise  lands  to  charitable  purposes  by  will.  This  was  a 
total  revolution  of  the  law,  and  a  total  departure  from  anterior 
legislation  from  the  time  of  the  Mortmain  Acts,  including  the 
Act  of  George  II.,  and  down  to  1888.  It  was  a  totally  new  line 
of  thought,  and  what  the  Legislature  did  was  this.  They  say  in 
sect.  5  of  the  Act  of  1891  that  "  land  may  be  assured  by  will  to 
or  for  the  benefit  of  any  charitable  use,  but,  except  as  hereinafter 
provided" — that  refers  to  sect.  8,  which  refers  to  land  which 
charities  are  allowed  to  keep  for  their  own  occupation — "such 
land  shall,  notwithstanding  anything  in  the  will  contained  to 
the  contrary,  be  sold  within  one  year  from  the  death  of  the 
testator,  or  such  extended  period  as  may  be  determined  by  the 
High  Court,  or  any  Judge  thereof  sitting  at  Chambers,  or  by 
the  Charity  Commissioners."  That  provision,  that  land  which 
is  given  by  will  for  charitable  purposes  must  be  sold,  affords 
all  the  protection  necessary  against  the  acquisition  of  land  by 
charities.  Charities  cannot  get  the  land,  and  you  do  not  want 
all  those  provisions  that  are  contained  in  sect.  4  of  the  Act  of 
1888,  where  the  charities  are  to  take  the  land.  What  is  the 
difficulty  about  carrying  out  the  section  ?  The  land  has  to 
be  sold.  There  "  land,"  I  suppose,  raeans  the  soil  or  the  house, 
or  whatever  it  is.  But  when  you  talk  about  selling  land,  what 
are  you  going  to  sell  ?  Are  you  going  to  sell  the  fee  simple,  or 
are  you  going  to  sell  some  less  interest  ?  Sect.  5  leaves  that  all 
open,  and  you  must  apply  your  common  sense  to  what  is  to  be 
sold.  Sect.  5  does  not  say  that  you  are  to  sell  the  land  for  all 
the  interest  the  testator  had  in  it.  Sect.  5,  when  you  come  to 
understand  the  context  and  the  meaning  of  the  Legislature,  is 
this — you  are  to  sell  the  land  and  all  the  interests  which  are 
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given  to  charities.  There  is  not  the  slightest  violence  done  to 
the  language  of  sect.  5.  When  you  say  that  the  land  is  to  be 
sold,  you  ask  yourselves  the  question,  What  are  you  going  to  put 
up  for  sale  ?  Are  you  going  to  sell  the  reversion  or  the  estate 
for  life,  or  what?  You  are  to  sell  what  the  charity  is  not  to 
have.  That  seems  to  me  to  be  perfectly  plain  ;  and,  as  regards 
the  repeal  of  the  definition  clause  as  to  land,  that  is  obvious 
enough.  The  money  arising  out  of  the  sale  of  land  is  an  interest 
in  land,  and  it  was  intended  that  such  interest  in  land  might 
be  disposed  of.  Therefore,  sect.  3  of  the  Act  of  1891  says  so ; 
and  the  definition  of  "land"  contained  in  the  Mortmain  and 
Charitable  Uses  Act,  1888,  is  repealed.  That  was  partly  neces- 
sary, because  of  the  word  "interest."  There  would  have  been 
more  or  less  a  conflict  between  the  two  sections  if  one  section 
had  said  that  land  includes  an  estate  and  interest,  and  then  the 
other  section  had  said  certain  estates  and  interests  shall  not  be 
included.  I  do  not  say  that  it  could  not  have  been  drafted 
otherwise;  but  to  my  mind  the  whole  object  of  this  recasting  of 
the  definition  was  to  prevent  its  being  within  the  Mortmain  Act. 
I  do  not  doubt  for  a  moment  that  Mr.  Justice  Stirling's  decision 
is  perfectly  right.  I  think  he  went  a  little  too  far  in  saying 
that  sect.  4  is  repealed,  if  he  really  meant  to  say  so.  A  gift  to 
charity  need  not  be  by  deed  now.  It  may  be  by  will ;  but  if  it 
is  by  deed,  then  sect.  4  stands.    The  appeal  must  be  dismissed. 


C.  A. 
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A.  L.  Smith  L.J. : — 

I  think  that  Mr.  Justice  Stirling's  judgment  is  correct.  It 
seems  to  me  that  the  point  Mr.  Hastings  and  Mr.  Young  raised 
as  to  the  repeal  of  the  definition  clause  in  the  Act  of  1888  by 
sect.  3  of  the  Act  of  1891  has  been  answered.  As  I  take  it, 
the  meaning  of  the  Legislature  is  this.  By  the  Act  of  1888, 
sect.  4,  and  the  group  of  sub-sections  therein,  alienation  of  land 
by  deed  for  charitable  purposes  is  dealt  with ;  and  in  the  view 
I  take  of  the  Acts  of  1888  and  1891,  sect.  4  of  the  Act  of  1888 
and  all  the  other  sub-sections  with  regard  to  the  alienation  of 
land  by  deed  stand  at  the  present  time  exactly  as  therein 
enacted,  and  if  land  is  to  be  alienated  by  deed  for  charitable  pur- 
poses, and  is  not  to  be  necessarily  sold,  the  provisions  of  sect.  4 
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0.  A  must  be  resorted  to,  and  the  deed  must  be  executed  and  inrolled, 
1895  and  must  be  drawn  in  accordance  with  that  section,  just  as  it 
In  re      was  passed  in  the  year  1888. 

Hume.  Before  the  Act  of  1891,  except  in  the  excepted  cases  with  which 
-y  we  need  not  deal,  there  could  not  be  an  assurance  of  land  by  will 
"^^®*  for  charitable  uses.  In  1891  this  Act  of  Parliament  was  passed 
A.L.  Smith  L.J.  enable  that  to  be  done.  It  stands  by  itself.  It  incorporates  no 
part  of  the  Act  of  1888,  but  it  does  repeal  the  definition  clause 
in  the  Act  of  1888,  and  this  was  the  peg  on  which  Mr.  Graham 
Hastings'  argument  really  hangs.  He  contended  that  "  land  " 
in  the  definition  clause  in  the  Act  of  1888  is  defined  as  including 
tenements  and  hereditaments  corporeal  and  incorporeal  of  what- 
soever tenure,  "  and  any  estate  or  interest  in  land  "  ;  and  he  said 
that  is  repealed,  and  because  that  is  repealed  and  a  new  defini- 
tion clause  substituted  in  the  Act  of  1891,  therefore  "land"  in 
sect.  5,  which  is  the  one  we  have  to  construe  in  this  case,  does 
not  mean  an  estate  in  land,  because  they  have  taken  the  pains 
to  strike  out  "  an  estate  in  land  "  by  repealing  the  section  in  the 
Act  of  1888  and  not  inserting  the  words  again  in  the  Act  of 
1891.  At  first  sight  that  seems  a  difficulty,  but  Mr.  Buchley  has 
satisfied  me  why  it  was  necessary  to  repeal  the  section  in  the 
Act  of  1888,  when  they  incorporated  in  the  definition  clause  of 
the  Act  of  1891  the  words,  "  but  not  money  secured  on  land  or 
other  personal  estate  arising  from  or  connected  with  land." 
Unless  something  had  been  done,  at  any  rate,  with  the  definition 
clause  of  the  Act  of  1888,  there  would  ^have  been  a  difficulty  in 
construction,  and  the  Legislature  therefore  thought  well  to 
repeal  the  whole  of  the  definition  clause  of  the  Act  of  1888. 
Certainly  it  was  necessary  to  repeal  the  words  "  and  interest  in 
land,"  and  as  Mr.  Buchley  has  pointed  out— and  I  think  he  is 
well  founded  in  the  observation — it  was  thought  not  neces- 
sary to  leave  in  the  word  "  estate,"  for  how  can  a  man  convey 
land  unless  he  can  convey  an  estate  which  he  has  in  it  to  the 
grantee  ?  I  read  sect.  5  as  including  any  estate  which  a  grantor 
has  to  convey  .in  land,  whether  in  fee  simple  in  remainder,  or  in 
reversion.  I  think  it  means,  "  an  estate  in  land  may  be  assured 
by  will  to  or  for  the  benefit  of  any  charitable  use,  but  except  as 
hereinafter  provided,  such  estate  in  land  shall,  notwithstandiug 
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anything  contained  in  the  will  to  the  contrary,  be  sold  within 
one  year."  I  read  this  as  a  matter  entirely  independent  of 
sect.  4  of  the  Act  of  1888.  Now,  an  estate  in  land  may  be 
assured  by  will ;  but  if  it  is  assured  by  will,  within  one  year  from 
the  death  of  the  testator,  which  is  the  time  from  which  the  will 
would  operate,  that  land  is  to  be  sold.  As  has  been  pointed  out, 
these  sub-sections  of  sect.  4  were  undoubtedly  drafted  with  a  view 
that  the  assurance  was  to  be  by  deed.  When  it  is  attempted 
to  apply  them,  as  it  was  by  Mr.  Graham  Hastings  and  Mr.  Youngs 
to  an  assurance  by  will,  one  and  all  in  substance  fail.  They 
will  not  work  when  the  assurance  is  by  will.  I  am  of  opinion 
that  the  Act  of  1891  must  be  read  by  itself,  and  that  Mr.  Justice 
Stirling's  judgment  is  correct,  except  that  if  he  meant  to  hold 
that  sect.  5  repealed  the  sub-sections  of  the  Act  of  1888,  I  do 
not  agree  with  that  opinion.  I  do  not,  however,  think  the  true 
meaning  of  his  judgment,  which  I  have  carefully  read,  was  that 
it  did  repeal  them. 

Solicitors :  Last  &  Sons  ;  S,  M,  &  J.  B.  Benson ;  West,  King 
Adams  &  Co. ;  Patey  &  Warren, 

M.  W. 


In  re  H.  W.  STKACHAN  (an  Alleged  Lunatic). 

Lunacy — Practice  —  Deceased  alleged  Lunatic  —  Inspection  of  Documents  — 

Privilege. 

No  one  is  allowed  to  inspect  documents  in  the  custody  of  the  Court  in 
Lunacy  without  an  order  of  one  of  the  Masters  or  of  a  Judge  in  Lunacy. 

Inspection  of  the  reports  made  to  the  Court  by  its  own  medical  advisers 
is  never  permitted. 

But,  with  this  exception,  liberty  to  inspect  documents  will  be  given  to 
any  person  who  can  satisfy  the  Master  or  a  Judge  that  he  wants  it  for  a 
reasonable  and  proper  purpose,  provided  that  the  lunatic,  if  living,  is  not 
injured  thereby. 

After  the  death  of  the  lunatic,  the  general  rule  is  to  allow  inspection  to 
any  person  claiming  an  interest  in  his  property  who  can  satisfy  the  Court 
as  above  mentioned. 

As  a  matter  of  law,  privilege  is  no  bar  to  inspection  in  Lunacy. 

Inspection  will  not  be  permitted  to  a  litigating  party  who  applies  for 
2  Z  2  1 


440 


CHANCEKY  DIVISION. 


[1895^ 


C.  A.  it>  before  the  trial  of  tlie  litigation,  in  order  to  find  out  his  adversary's 

1895  ^^^®* 

-^v^'  The  doctrine  of  privilege,  and  the  principles  applicable  to  inspection 

In  re  discussed  and  explained. 

S'^A^AN  order  for  an  inquiry  as  to  the  sanity  of  an  alleged  lunatic  was  made 

(an  Alleged        upon  the  petition  of  A.    While  the  inquiry  was  pending  the  alleged 
Lunatic).  lunatic  died,  having  made  a  will  in  favour  of  B,    A.  then  brought  an 

action  in  the  Probate  Division  against  P.,  alleging  that  the  will  had  been 
made  under  undue  influence  while  the  testator  was  insane,  and  was 
invalid.  B.  counter-claimed,  asking  for  probate,  and  applied  in  the 
lunacy  for  liberty  to  inspect  the  petition  and  the  affidavits  in  support 
thereof,  which  were  in  the  custody  of  the  Court,  in  order  that  she  might 
ascertain  what  allegations  of  mental  incapacity  were  intended  to  be  made 
at  the  trial  of  the  action,  and  that  she  might  have  an  opportunity  of 
rebutting  them : — 

Held,  that  an  order  for  inspection  ought  not  to  be  made  in  such  a  case. 

In  the  month  of  April,  1894,  a  petition  for  an  inquiry  as  to  the 
sanity  of  Horace  Ward  Strachan,  an  alleged  lunatic,  was  pre- 
sented by  his  brother  James  Arthur  Strachan. 

Affidavits  were  filed  in  support  of  the  petition,  and  an  order 
for  an  inquiry  was  made  ;  but  on  the  13th  of  June,  1894,  before 
the  inquisition  was  concluded,  the  alleged  lunatic  died,  and 
thereupon  the  proceedings  in  Lunacy  came  to  an  end. 

In  February  and  March,  1894,  the  alleged  lunatic  had  made 
two  wills  in  favour  of  Mrs.  Elizabeth  Sanford,  neither  of  which 
contained  any  appointment  of  executors. 

After  his  death,  the  validity  of  these  wills  was  disputed  by  hi& 
brother  J.  A.  Strachan  on  the  ground  of  insanity,  undue  influence,, 
and  defective  execution ;  and,  in  July,  1894,  J.  A.  Strachan 
brought  an  action  in  the  Probate  Division  for  the  administration 
of  his  deceased  brother's  estate,  upon  the  footing  that  he  had 
died  intestate.  In  this  action,  to  which  Mrs.  Sanford  was  made 
Defendant,  he  sought  to  have  it  declared  that  these  two  wills 
had  been  made  by  his  brother  when  insane,  and  were  induced 
by  her  undue  influence  acting  upon  his  brother  in  his  then 
condition. 

Mrs.  Sanford  counter-claimed  to  have  it  declared  that  the  two 
wills  were  valid,  and  that  probate  thereof  might  be  granted. 
Notice  of  trial  was  given  on  the  27th  of  October,  and  on  the 
17th  of  November  the  Plaintiff  (J.  A,  Strachan)  made  an 
affidavit  of  documents,  in  which  he  claimed  privilege  for  certain 
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documents  in  his  possession,  including  drafts  or  copies  of  his  C.A. 
petition  in  Lunacy,  and  of  the  affidavits  filed  by  him  in  the  1895 
lunacy  in  support  of  the  petition.    An  application  by  Mrs. 
Sanford  in  the  Probate  action  for  the  production  of  these  docu-  ^^'^^^^^ 
ments  by  the  Plaintiff  was  refused  by  Sir  Francis  Jeune  on  the  (an  Alleged 
19th  of  November,  1894.    That  order  was  not  appealed  against ; 
but  in  December,  1894,  Mrs.  Sanford  made  application  by 
petition  to  a  Master  in  Lunacy  for  liberty  to  inspect  the  petition, 
affidavits,  and  all  other  documents  and  proceedings  in  the 
lunacy,  which  were  on  the  file  in  the  custody  of  the  Master,  and 
to  take  copies  thereof.   The  petition  was  intituled  in  the  Probate 
action,  as  well  as  in  Lunacy,  and  was  served  upon  the  Plaintiff 
J.  A.  Straclian, 

The  4th  paragraph  of  the  petition  was  as  follows  :  "  Your 
petitioner  is  desirous  of  inspecting  and  taking  copies  of  and 
extracts  from  the  petition  affidavits  and  other  proceedings  in 
the  matter  of  the  supposed  lunatic  in  order  that  she  may  ascer- 
tain what  allegations  of  mental  incapacity  are  intended  to  be 
made  at  the  trial  of  the  said  Probate  action,  and  that  she  may 
have  an  opportunity  of  rebutting  them." 

The  application  was  opposed  by  the  Plaintiff  J.  A.  Strachan ; 
but  the  Master  made  an  order  giving  Mrs.  Sanford  liberty  to 
inspect  the  petition  in  Lunacy  and  the  affidavits  in  support  of 
it,  and  this  order  was  affirmed  by  Lord  Justice  Bigby,  on  the 
ground,  as  it  was  stated,  that  it  was  made  in  the  interests  of  truth. 

The  Plaintiff,  /.  A.  Strachan,  now  appealed. 

Oswald,  Q.C.,  and  R.  H.  Pritehard,  for  the  Appellant : — 

These  documents  came  into  existence  for  the  purpose  of  pro- 
ceedings in  Lunacy  which  are  at  an  end  and  cannot  be  revived. 
They  are  now  documents  of  a  private  and  confidential  nature 
belonging  to  the  Plaintiff,  and  they  contain  the  evidence  on 
which  the  Plaintiff*  intends  to  rely  in  the  Probate  action.  To 
see  them  is  in  reality  to  see  the  briefs  of  his  counsel  on  the 
hearing ;  and  they  are  privileged  from  discovery,  as  the 
President  of  the  Probate  Division  has  already  held :  Pearce  v. 
Foster  (1)  ;  Nordon  v.  Bef  ries  (2) ;  BidlocJc  v.  Corry  (3). 

(1)  15  Q.  B.  D.  114.  (2)  8  Q.  B.  D.  508.  (3)  3  Q.  B.  D.  356. 
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C.  A.         According  to  the  practice  in  Lunacy,  Mrs.  Sanford  is  not 
1895      entitled  to  inspect  the  proceedings  without  an  order  of  the 
ye      Master  or  a  Judge,  the  making  of  which  is  discretionary.  The 
Stoact^an    cliscretion  will  not  be  exercised  unless  the  Applicant  makes  out  a 
(AN^^LLEGED  proper  case  for  the  purpose :  In  re  Wood  (1) ;  In  re  Smyth  (2)  ; 

  and  liberty  to  inspect  has  been  given  only  in  cases  where  the 

applicant  was  able  to  shew  either  prima  facie  evidence  of  an 
interest  in  the  documents,  or  that  they  contain  something  which 
will  support  his  own  case.  Here,  the  Applicant  shews  nothing  of 
the  sort ;  in  fact,  she  puts  herself  out  of  Court,  for  the  statement 
in  the  4th  paragraph  of  her  petition  of  the  purpose  for  which 
she  requires  inspection  shews  that  this  is  a  fishing  application, 
made  to  enable  her  to  bolster  up  her  own  case  at  the  trial  of  the 
Probate  action.  The  order  appealed  from  ought,  accordingly,  to 
be  discharged. 

BucJcnill,  Q.C.,  and  English  Harrison,  for  Mrs.  Sanford: — 

There  is  no  analogy  between  proceedings  in  Lunacy  and  at 
law.  Proceedings  in  Lunacy  are  not  in  the  nature  of  common 
law  actions^  but  are  inquiries  in  which  the  fullest  information  is 
always  open  to  both  sides.  It  was  formerly  the  practice  that  any 
stranger  might  inspect  the  documents  in  a  lunacy.  But  subse- 
quently to  1825  a  distinction  was  drawn  between  parties  to  the 
proceedings  and  those  "  claiming  under  them  "  on  the  one  hand, 
and  mere  strangers  on  the  other  hand ;  and  the  former  were  held 
entitled  as  of  right  to  inspection,  whilst  the  latter  had  to  make 
out  a  case  for  it  to  the  satisfaction  of  the  Court :  In  re  Wood  (3). 
Treating  Mrs.  Sanford  as  not  entitled  as  of  right  to  an  inspec- 
tion, all  that  she  has  to  do  is  to  give  the  Court  "prima  facie 
evidence  of  an  interest  in  the  documents  "  :  In  re  Smyth.  Not 
a  possessory  interest,  because  documents  on  the  file  are  the  pro- 
perty of  the  Court ;  but,  in  the  words  of  Lord  Justice  Cotton  in 
that  case  (4),  "Any  prima  facie  case  which  makes  it  reasonably 
probable  that  the  documents  may  contain  something  to  support 
the  applicant's  case  is  enough  " ;  and  we  submit  that  there  is 
such  a  prima  facie  case  here.    But  the  Applicant  in  this  case  is 

(1)  4  D.  J.  &  S.  134.  (3)  4  D.  J.  &  S.  136. 

(2)  15  Ch.  D.  286 ;  16  Ch.  D.  673.  (4)  16  Ch.  D.  674. 
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not  a  stranger.    She  is  a  person  "  claiming  under  "  the  alleged      c.  A. 

lunatic.    In  In  re  Smyth  (1)  the  applicant  produced  prima  facie  i895 

evidence  of  being  the  heir-at-law  of  the  deceased  lunatic ;  here  re 

the  Applicant  is  the  universal  legatee,  and  she  is  entitled  to  ^^'^^'^j^ 

see  the  case  that  may  be  made  against  her,  so  that  she  may  be  Can  Alleged 

1                                     ^                    Ti        .  Lunatic). 
able  to  support  her  own ;  which  may  be  supported  otherwise   

than  by  direct  evidence.  The  documents  have  been  used  for  the 
purpose  for  which  they  were  obtained;  the  alleged  lunatic,  if 
alive,  would  be  entitled  to  inspection  ;  and  though  the  4th  para- 
graph of  the  Applicant's  petition  may  not  be  happily  worded, 
that  should  not  affect  her  rights  as  a  person  claiming  under  the 
deceased.  [They  also  referred  to  Be  Silcoch's  Lunacy  (2) ;  In  re 
Campbell  (3) ;  Vivian  v.  Little  (4)  ;  Car  row  v.  Ferrior  (5).] 

Oswald,  in  reply,  referred  to  Lord  Salisbury  v.  Nugent  (6)  and 
In  re  Scarlett  (7),  and  contended  that  the  Applicant  did  not  in 
any  sense  represent  the  deceased  alleged  lunatic. 

Cur.  adv.  vult. 


1895.  Feb.  4.  Lindley  L.J.  stated  the  facts  of  the  case,  and 
then  continued : — 

Before  I  deal  with  the  objections  raised  to  the  inspection  of 
the  documents  in  question  by  Mrs.  Sanford,  who  desires  to  see 
them,  I  will  consider  the  right  of  any  one  to  inspect  documents 
under  the  control  of  Judges  in  Lunacy. 

It  is  not  the  practice  in  Lunacy  to  produce  documents  in  the 
office  to  any  one  who  wants  to  see  them.  No  one  is  allowed  to 
see  them  without  an  order  of  one  of  the  Masters  or  of  a  Judge  in 
Lunacy  :  see  Be  SilcocTcs  Lunacy  and  In  re  Wood  (8).  A  person 
who  has  no  interest  except  curiosity  to  see  such  documents  is  not 
allowed  to  see  them.  On  the  other  hand,  any  one  who  can  satisfy 
the  Master  or  J udge  that  he  desires  to  see  such  documents  for  any 
reasonable  and  proper  purpose,  is  allowed  to  see  them,  provided 
always,  if  the  lunatic  is  living,  that  he  is  not  prejudiced  thereby. 

(1)  15  Ch.  D.  286 ;  16  Ch.  D.  673.  (5)  Law  Rep.  3  Ch.  719. 

(2)  1  N.  R.  4.  (6)  9  P.  D.  23. 

(3)  13  Ch.  D.  323.  (7)  Law  Rep.  8  Ch.  739. 

(4)  11  Q.  B.  D.  370.  (8)  4  D.  J.  &  S.  134. 
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C.  A.      If  the  lunatic  is  dead,  the  cases  of  In  re  Wood  (1),  In  re  Ferrior  (2), 
1895      and  In  re  Smyth  (3)  shew  that,  if  the  Applicant  wants  to  see 
documents  in  the  custody  of  the  Court,  in  order  to  make  good  a 
S-i^AOTAN   ^^^^^  lunatic's  property,  such  a  purpose  is  iwima  facie 

(an  Alleged  sufficient  to  induce  the  Court  to  allow  inspection,  even  although 
Lunatic).  request  is  opposed  by  a  rival  litigant.  Nor  have  I  found 
Lmdiey  L.J.  ^^^^  which  au  application  by  such  a  person,  for  such  a 
purpose,  has  been  made  and  refused.  But  it  is  obvious  that 
there  are  some  exceptions  to  this  general  rule.  The  Court  would 
not,  under  any  circumstances,  make  an  order  for  the  inspection 
of  the  reports  which  are  confidentially  made  to  the  Court  by  its 
own  medical  advisers.  But,  with  this  exception,  and  possibly 
some  others,  which  do  not  occur  to  me  at  the  moment,  the 
general  rule  is  to  allow  inspection  by  any  person  claiming  an 
interest  in  the  property  of  a  deceased  lunatic,  or  alleged  lunatic, 
who  can  satisfy  the  Court  that  he  wants  inspection  for  some 
reasonable  and  proper  purpose. 

The  fact  that  the  documents  are  of  such  a  kind  that  a  litigant 
who  had  them  could  not  be  compelled  to  produce  them  does 
not,  as  a  matter  of  law,  disentitle  his  opponents  from  seeing 
them.  As  a  matter  of  law,  as  distinguished  from  a  matter 
which  the  Court  ought  to  consider  in  the  exercise  of  its 
discretion,  privilege  is  no  bar  to  inspection  in  such  a  case  as  I 
am  now  considering. 

The  privilege  which  exists  in  the  case  of  confidential  com- 
munications rests  on  the  grounds  explained  in  Greenough  v. 
Gaskell  (4),  Beid  v.  Langlois  (5),  and  Anderson  v.  Banli  of  British 
Columhia  (6). 

In  order  to  insure  freedom  of  consultation  a  party  to  a  litiga- 
tion is  not  bound  to  disclose  what  passes  verbally  or  in  writing 
between  himself  and  his  solicitor.  The  privilege  extends  to 
documents  and  information  obtained  by  the  party  or  his  solicitor 
or  persons  employed  by  them  to  get  up  the  party's  case  in  a 
litigation  which  is  pending  or  with  a  view  to  litigation.  But 
before  trial  the  privilege  simply  entitles  the  litigant,  upon 

(1)  4  D.  J.  &  S.  lU.  (4)  1  My.  &  K.  98. 

(2)  Law  Eep.  3  Ch.  175,  182.  (5)  1  Mac.  &  G.  627. 

(3)  15  Ch.  D.  286  ;  16  Ch.  D.  673.       (6)  2  Ch.  D.  6i4,  649. 
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making  a  proper  affidavit,  to  withhold  production  of  documents      C.  A. 

in  his  possession.    That  is  all.  1895 

When  documents  are  not  in  the  possession  or  power  of  a      j.^  re 

litigant,  no  question  of  discovery  by  him  before  trial,  or  of  privi-  str^aotan 

lesre  from  such  discovery,  can  arise.    Documents  in  the  custody  (^n  Alleged 

P    1      7,/r            .     -r                           •      ,                 .  Lunatic). 
of  the  Masters  m  Lunacy  are  not  m  the  possession  or  power   

of  a  litigant  (  Vivian  v.  Little  (1)  )  ;  he  has  not  to  produce  them 
or  to  make  any  affidavit  about  them  ;  and  if  a  Judge  in  Lunacy 
is  applied  to  for  inspection,  privilege  from  discovery  is  an 
irrelevant  topic  for  discussion,  except  so  far  as  it  may  bear  upon 
the  exercise  by  the  Court  of  the  discretion  which  it  has  in  the 
matter.  The  duty  of  the  Court  is  to  act  with  perfect  impar- 
tiality between  the  parties  before  it :  not  assisting  either  against 
the  other,  or  more  than  the  other,  where  neither  can  establish 
any  right  to  such  assistance  against  the  other.  Now,  in  the 
present  case,  if  inspection  is  allowed,  Mrs.  Sanford  will  see  her 
adversary's  hand,  which  she  cannot  do  without  the  assistance  of 
the  Court ;  whilst,  if  inspection  is  refused,  the  Court  will  not 
confer  on  her  opponent  any  advantage  which  he  has  not  already 
got.  Mrs.  Sanford  has  no  right  to  this  advantage,  and  I  see  no 
reason  why  she  should  have  it.  Her  own  petition  shews  that  she 
does  not  want  to  see  the  documents  in  order  to  support  her  own 
case.  She  wants  to  see  how  her  opponent  hopes  to  prove  his 
case,  and  what  she  wants  to  see  is  the  evidence  he  has  procured 
to  prove  the  insanity  which  he  alleges  and  she  disputes. 

In  England  it  is  considered  contrary  to  the  interests  of  justice 
to  compel  a  litigant  to  disclose  to  his  opponent  before  trial  the 
evidence  to  be  adduced  against  him  (see  Benhow  v.  Low  (2) ). 
It  is  considered  that  so  to  do  would  give  undue  advantages  for 
cross-examination  and  lead  to  endless  side  issues;  and  would 
enable  witnesses  to  be  tampered  with,  and  give  unfair  advantage 
to  the  unscrupulous. 

It  is  very  true  that  an  honest  and  fair-dealing  litigant,  on 
seeing  how  strong  a  case  his  opponent  had,  might  at  once  with- 
draw from  further  litigation.  But  our  rules  of  evidence  and  of 
discovery  are  not  based  upon  the  theory  that  it  is  advantageous 
to  let  each  side  know  what  the  other  can  prove,  but  rather  the 
(1)  11  Q.  B.  D.  370.  (2)  16  Ch.  D.  93. 
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0.  A.      reverse.    Moreover,  Courts  act  upon  this  view  when  asked  to 
1895       allow  inspection  of  documents  under  their  control.    In  North 
jv^e      Australian  Territory  Company  v.  Goldsborough  Mort  &  Co.  (1) 
Stoaotan   inspection  of  an  examination  under  the  Companies  Act  was  refused 
(AN  Alleged  on  this  very  ground. 

  Such  being  the  view  of  what  justice  requires,  I  feel  constrained 

Liii^ey^L.x  that,  notwithstanding  the  general  rule  laid  down  in  In  re 

Wood  (2),  and  followed  in  In  re  Smyth  (3),  this  case  is  one  in  which 
the  order  for  inspection  ought  not  to  have  been  made.  It  is  true 
that  the  documents  have  been  used  for  the  pur-pose  for  which 
they  were  obtained,  and  that  the  deceased  could  at  any  time 
have  seen  them.  It  is  also  true  that  Mrs.  Sanford  claims  under 
him.  But  she  has  not  seen  them,  and  the  considerations  to 
which  I  have  alluded  are  not  deprived  of  their  force  by  the  fact 
that  the  documents  have  been  used  already  in  the  lunacy 
proceedings. 

The  order,  therefore,  must  be  discharged  with  costs,  but  without 
prejudice  to  any  fresh  application  which  Mrs.  Sanford  may  make 
after  the  trial  of  the  pending  Probate  action. 

A.  L.  Smith  L.J. : — 

In  the  month  of  April  last  application  was  made  to  me,  sitting 
in  Lunacy,  by  James  Arthur  Strahan,  brother  of  Horace  Ward 
Strahan,  an  alleged  lunatic,  for  an  order  that  an  inquiry  should 
be  held  as  to  his  brother's  sanity  and  capacity  to  manage  himself 
and  his  affairs. 

Affidavits  of  medical  men  and  others  were  produced  as  to  the 
condition  of  mind  and  the  conduct  of  the  alleged  lunatic  which 
led  me  to  the  conclusion  that  a  prima  facie  case  for  an  inquiry 
had  been  established,  and  I  made  an  order  accordingly.  These 
affidavits  were  filed  in  due  course,  and  remain  so  filed  at  the 
present  time.  [His  Lordship  here  stated  the  facts  of  the  case, 
and  then  continued  : — ] 

It  cannot  be  disputed  that,  although  these  affidavits  are  filed 
in  a  public  office,  the  Defendant,  Mrs.  Sanford,  is  not  entitled  to 
obtain  inspection  of  them  without  an  order  of  a  Master  in  Lunacy, 

(1)  [1893]  2  Ch.  381.  (2)  4  D.  J.  <&  S.  134. 

(3)  15  Ch.  D.  286 ;  16  Ch.  D.  673. 


1  Ch. 


CHANCERY  DIVISION. 


447 


A.  L.  Smit'dL.J. 


subject  to  an  appeal  to  a  Lord  Justice  sitting  in  Lunacy,  which  of      0.  A. 
itself  shews  that  she  has  no  right  to  inspection  unless  she  makes  1895 
out  a  proper  case  in  that  behalf,  for  it  is  obvious  that  the  Master 
and  Judge  are  brought  in  for  the  purpose  of  seeing  that  a  proper  g^^^^^^ 
case  is  made  out  before  an  inspection  is  ordered.  (^^  Alleged 

^  ,  Lunatic). 

I  do  not  doubt  that,  if  Mrs.  Sanford  could  shew  that  these 

affidavits  were  documents  which  might  support  her  case  in  the 
Probate  action,  she  would  have  made  out  a  proper  case  for  in- 
spection ;  and  the  cases  of  In  re  Wood  (1),  In  re  Smyth  (2),  and 
other  cases  cited  shew  this  to  be  so. 

But,  in  my  judgment,  Mvs,  Sanford  shews  nothing  of  the  kind, 
and  can  shew  nothing  of  the  kind.  She  does  not  want,  nor  does 
she  suggest  in  her  petition  that  she  wants,  to  inspect  and  take 
copies  of  these  affidavits  in  order  to  use  them  as  evidence  in 
support  of  her  own  case. 

Indeed,  it  is  obvious  that  if  she  has  the  affidavits  she  cannot 
put  them  in  as  documents  in  support  of  her  case:  they  are  not 
documents  of  title,  or  documents  which  can  be  put  in  evidence 
by  her  in  affirmance  of  her  case. 

What  she  really  wants  inspection  of  the  affidavits  for  is  to  be 
able,  or  rather  that  her  advisers  may  be  able,  to  see  what  the 
Plaintiff's  witnesses  are  about  to  say  in  the  witness-box  upon  the 
issue,  now  pending  between  her  and  the  Plaintiff  in  the  Probate 
action,  as  to  the  sanity  or  insanity  of  the  testator,  and  thus  to  be 
able  to  prepare  herself  to  knock  down  if  possible  by  cross- 
examination  the  parol  evidence  of  the  Plaintiff's  witnesses,  and 
to  prepare  herself  also,  if  she  can,  with  a  case  in  answer  thereto. 

In  fact,  a  Judge  is  asked  to  order  that  the  parol  evidence  of 
one  side  in  a  hostile  litigation  about  to  be  tried  before  a  jury 
shall  be  shewn  to  the  other  side — who  his  witnesses  are,  and  where 
they  reside.  I  cannot  think  that  such  an  order  should  be  made, 
and  in  my  opinion  it  would  be  unfair  to  do  so. 

We  were  told  that  Lord  Justice  Bighy  held  that  the  Defen- 
dant ought  to  see  these  affidavits,  so  that  the  real  truth  might  be 
arrived  at  upon  the  trial,  and  I  agree  that  this  is  the  paramount 
object  to  be  arrived  at  in  every  trial ;  but,  with  all  submission, 
to  allow  one  side  to  see  the  parol  evidence  about  to  be  given  by 
(1)  4  D.  J.  &  S.  134.  (2)  16  Ch.  D.  673. 


448  CHANCEEY  DIVISION.  [1895J 

O.A.      the  other,  and  who  his  witnesses  are  and  where  they  reside,  is 
1895      not,  in  my  opinion,  the  means  by  which  the  real  truth  will 
ordinarily  be  arrived  at  at  nisi  jprius,  or  in  any  other  hostile 

H.  w.  litigation. 

Steachan  ° 

(an  Alleged     To  give  one  side  the  opportunity  of  knowing  what  the  other 

  *    side's  witnesses  are  about  to  say,  and  who  they  are,  will  give  an 

"         '  '  advantage  to  that  side  which,  from  experience,  I  say  would  be 

most  unjust  to  the  other  side. 

If  each  side,  before  trial,  were  to  see  the  evidence  of  his 
opponent,  and  each  side  were  to  be  told  who  the  witnesses  on 
the  other  side  were  to  be,  and  where  they  resided,  well  and  good, 
for,  in  such  a  case,  each  side  would  at  any  rate  be  upon  an 
equality  of  advantage ;  but  that  is  not  our  practice,  and  I  need 
not  discuss  its  advisability ;  but  for  a  Judge  to  place  one  side  at 
an  undoubted  advantage,  and  the  other  side  consequently  at  an 
undoubted  disadvantage,  is  not,  in  my  opinion,  the  province  or 
duty  of  a  Judge  when  called  upon  to  order  inspection. 

Mr.  Bucknill  roundly  asserted  that  orders  for  inspection  of 
affidavits  made  in  lunacy  proceedings  were  of  daily  occurrence, 
and  that  he  had  never  heard  of  any  objection  thereto.  That 
may  be ;  but  he  could  not  shew  a  case  where  affidavits  were 
wanted  for  purposes  like  the  present  where  an  order  for  inspec- 
tion had  been  made,  nor  do  I  believe  such  a  case  can  be  found, 
unless  it  be  an  order  which  has  passed  jper  incitriam.  That 
affidavits  used  in  lunacy  matters  may  be  inspected  by  parties 
interested  for  proper  purposes  I  do  not  doubt  ;  but  I  have  a 
clear  opinion,  considering  the  purposes  for  which  the  affidavits 
in  this  case  are  desired,  that  this  is  not  a  case  in  which  an  order 
for  inspection  should  be  made,  and  I  think  that  this  appeal 
should  be  allowed,  and  the  petition  be  disallowed  with  costs  here 
and  below. 


Solicitors:  /.  B.  Churchill;  Edmonds  &  Jiibh, 

W.  W.  K. 
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C.  A. 

1895 


MORLEY  V.  EENNOLDSON.  C.A. 

1894 

Will— Construction— Condition  in  General  Restraint  of  Marriage.  t^-ct^-ctttt^tt 

J. 

A  testator  by  his  will  bequeathed  his  residuary  personal  estate  to 
trustees,  on  trust  for  his  daughter  for  her  separate  use  for  her  life,  and 
after  her  death  in  trust  for  her  children,  with  a  gift  over,  in  default  of 
children,  to  other  persons.  By  a  codicil  the  testator  stated  that,  in  con- 
sequence of  the  nervous  debility  of  his  daughter,  his  will  was  that  she  g ' 
should  not  marry  ;  and,  in  case  of  her  marriage  or  death,  he  directed  that  — 
his  trustees  should  hold  his  residuary  estate  in  trust  for  the  persons 
mentioned  in  the  gift  over  in  the  will. 

After  the  death  of  the  testator  the  daughter  married,  and  in  a  suit  to 
administer  his  estate  Wigram  V.C.  decided  in  1843  that  the  limitation 
over  contained  in  the  codicil,  being  in  general  restraint  of  marriage,  was 
void  as  regarded  the  daughter's  life  interest,  and  that  she  was  entitled  to 
the  income  during  her  life.    She  died  in  1894,  leaving  children  : — 

Heldy  that  the  will  and  codicil  must  be  construed  together ;  that  the 
true  construction  was  that  the  property  was  to  go  over  upon  the  marriage 
or  the  death  of  the  daughter,  whichever  should  first  happen ;  and  that,  as 
it  could  not,  as  had  been  already  decided,  go  over  upon  her  marriage,  the 
daughter's  children  were  entitled  to  the  fund. 

William  EENNOLDSON,  who  died  in  1837,  by  his  will 
dated  in  1834,  bequeathed  his  residuary  personal  estate  to 
trustees,  whom  he  also  named  as  his  executors,  in  trust  for  his 
daughter,  Margaret  Bennoldson,  on  her  attaining  twenty-one  or 
marrying,  for  her  separate  use  for  life  ;  and,  after  her  death,  in 
trust  for  all  her  children,  who,  being  sons,  should  attain  twenty- 
one,  or,  being  daughters,  should  attain  that  age  or  marry,  in  equal 
shares,  with  a  gift  over  to  certain  persons  in  default  of  such 
children. 

In  a  codicil,  dated  in  1836,  the  testator  stated  that,  in  con- 
sequence of  the  continued  nervous  debility  of  his  said  daughter 
Margaret,  he  deemed  it  advisable  to  direct  that  his  trustees  and 
executors  should  apply  all  moneys  bequeathed  to  her,  for  her  use 
and  benefit  as  they  should  think  fit ;  and  that  his  will  was  that, 
for  the  reason  aforesaid,  she  should  not  marry ;  and  "  in  case  of 
marriage  or  death  of  my  said  daughter  Margaret,  then  I  direct 
that  my  trustees  and  executors  for  the  time  being  shall  stand 
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0. A.      possessed  of"   his  residuary  estate  in  trust  for  the  persons 
1895      mentioned  in  the  gift  over  in  his  will,  in  certain  shares. 
MoELEY        Margaret  Bennoldson  survived  the  testator,  and  in  1842  she 
ENNOLDsoN  ^^^^^^^  Botert  Linkson.    Shortly  afterwards  a  suit  was  instituted 

  for  the  administration  of  the  testator's  estate,  and  to  have  the 

rights  of  parties  ascertained ;  and  at  the  hearing,  in  1843,  by 
Vice- Chancellor  Wigram — the  report  of  which  (1)  sets  out  the 
will  and  codicil  at  length — it  was  decided  that  the  limitation 
over  in  the  codicil,  being  in  general  restraint  of  marriage,  was 
void  as  to  Margaret  Linkson' s  life  interest ;  and  accordingly,  by 
the  decree,  a  declaration  was  made  that  such  interest  as  she  took 
under  the  will  did  not  determine  by  force  of  her  marriage,  and 
it  was  ordered  that  the  income  of  the  testator's  residuary  estate 
should  be  paid  over  to  her,  for  her  separate  use,  until  further 
order,  the  question  as  to  whether  the  interest  in  remainder  given 
to  her  children  by  the  will  was  revoked  by  the  codicil  being 
expressly  left  open  by  the  Yice-Chancellor  in  his  judgment  (2). 

Margaret  Linkson  died  on  the  10th  of  June,  1894,  having  had 
by  her  marriage  ten  children,  of  whom  four  died  under  twenty- 
one  and  unmarried,  and  the  remaining  six  were  still  living  and 
had  attained  twenty-one  or  had  married. 

The  testator's  residuary  estate  was  now  represented  by  a  sum 
of  £4561  4s.  Qd.  New  Consols  in  Court  to  the  credit  of  the 
action,  the  dividends  on  which  had  been  paid  to  Margaret 
Linkson  during  her  life,  pursuant  to  the  decree. 

In  consequence  of  Margaret  Linkson  s  death,  the  question  left 
open  by  the  judgment  of  Yice-Chancellor  Wigram  now  came  on 
for  decision,  upon  a  petition  by  the  persons  entitled  under  the 
gift  over  in  the  codicil  for  payment  out  to  them  of  the  fund  in 
Court. 

The  petition  was  heard  before  Mr.  Justice  Kekewich  on  the  7th 
of  August,  1894. 

Haldane,  Q.C.,  and  Hadley,  for  the  Petitioners : — 

Two  questions  arise  here:  first,  whether  the  clause  in  the 
codicil,  which  has  been  held  to  be  void  as  against  the  testator's 
daughter^  as  being  in  restraint  of  marriage,- is  equally  void  as 

(1)  2  Hare,  570.  (2)  2  Hare,  584. 


ICh. 


CHANCEKY  DIVISION. 


451 


against  the  children  ;  and  secondly,  whether  the  codicil  is  to  be  C.  A. 
construed  as  a  revocation  of  the  gift  in  the  will  to  the  children,  1895 
and  as  creating  a  substituted  gift  in  favour  of  other  persons.  Morley 

Upon  the  first  point,  there  is  no  objection  at  all  to  a  gift  to  B.  rennoldson. 
on  condition  that  A.  does  not  marry.    Here,  as  regards  the  gift  — 
to  the  children,  there  is  a  condition  precedent,  which  must 
not  be  rejected :  Scott  v.  T?/Zer  (1) ;  Re  Bellamy  (2)  ;  Bellairs  v. 
Bellairs  (3). 

Secondly,  the  effect  of  the  codicil  is  to  revoke  the  gift  in  the 
will  to  the  children. 

BensTiaw,  Q.C.,  and  Barnard  Lailey,  for  the  surviving  children 
of  Margaret  Linlcson : — 

A  condition  in  restraint  of  marriage  is  altogether  void  for 
every  purpose,  and  must  be  treated  as  a  mere  nullity :  Keily  v. 
MoncJc  (4)  ;  Story  on  Equity  Jurisprudence  (5).  The  gift  by  the 
will  to  the  children  is  clear,  and  cannot  be  revoked  by  the 
codicil  except  by  words  equally  clear :  Kellett  v.  Kellett  (6). 

Haldane,  in  reply,  referred  to  Swinburne  on  Wills  (7). 

Kekewich  J.: — 

There  is  no  reason  for  me  to  expound  the  law  as  to  restraint  of 
marriage,  or  as  to  conditions  precedent  or  subsequent :  all  that 
can  be  found  in  the  judgment  of  Yice-Chancellor  Wigram  in 
this  case.  The  first  question  I  have  to  consider  is  one  of  con- 
struction. That  seems  to  have  been  already  decided,  for  I 
read  the  Vice-Chancellor's  judgment  as  including  the  question 
of  construction  of  the  codicil,  since  he  said  that  the  conclusion 
he  had  arrived  at  was  that  the  codicil  "  did,  in  point  of  fact, 
recognise  and  confirm  the  prior  bequests  by  the  will."  Mr. 
Haldane  says  that  the  Yice-Chancellor  was  only  regarding  the 
gift  for  life ;  but  I  do  not  so  read  the  judgment.  There  is  no 
reservation  there  as  to  the  construction,  though,  in  a  subsequent 

(1)  2  Wh.  &  T.  L.  C.  eth  Ed.  p.  120 ;  (5)  13th  Ed.  Vol.  i.  Ch.  vii.,  §  289, 
2  Bro.  0.  C.  431 ;  2  Dick.  712.  p.  290. 

(2)  48  L.  T.  (N.S.)  212.  (6)  Law  Kep.  3  H.  L.  160,  167. 

(3)  Law  Rep.  18  Eq.  510.  (7)  Ed.  of  1611,  p.  168;  7tli  Ed. 

(4)  3  Ridgeway's  P.  C.  205,  261.  Vol.  ii.  Part  iv.,  §  12,  p.  491. 
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p.  A.  part  of  the  judgment,  he  leaves  open  the  question  of  the 

1895  children's  right  to  take. 

MoRLEY  Therefore,  upon  the  question  of  construction,  the  Vice-Chan- 

Eennoldson  c^llo^^'s  judgment — which  was  a  considered  judgment— is  clear. 

, — -  ,  It  would  be  inconvenient  for  me  to  take  any  other  view  as  to  the 

Kekewich  J . 

  construction,  even  if  I  saw  any  reason  to  do  so. 

Then,  the  gifts  by  the  will  being  confirmed  by  the  codicil,  the 
testator  seeks  to  avoid  them  by  imposing  a  condition  in  restraint 
of  marriage.  The  Vice-Chancellor  held  that,  as  to  the  life 
interest,  the  testator  could  not  do  that.  A  gift  to  a  stranger 
may  be  defeated  in  that  way :  but  are  children  in  the  same 
position  as  third  persons  ?  Can  a  man  say,  "  I  give  property  to 
my  daughter  for  her  life,  and  then  to  her  children  " — whom  she 
could  only  have  by  marriage — "I  know  I  cannot  defeat  my 
daughter's  interest ;  but  if  she  marries  and  has  children,  then  I 
will  defeat  their  interest "  ?  I  think  not,  for  the  children  claim 
;  only  through  their  mother.    They  are  entitled  to  the  fund. 

G.  I.  F.  C. 


C.A.         Against  this  decision  the  Petitioners  appealed.    The  appeal 
came  on  for  hearing  on  the  25th  of  January,  1895. 

Haldane,  Q.C.,  and  Hadley,  for  the  Appellants  : — 

By  the  codicil  there  is  a  clear  revocation  of  the  original  gift 
in  the  will,  and  a  new  gift  is  made — namely,  a  gift  over  to  the 
Appellants  on  the  marriage  or  death  of  Margaret  This  is  a 
perfectly  legal  gift,  and  the  testator's  motive  in  making  it  is 
immaterial :  Occleston  v.  Fullalove  (1)  ;  Ayerst  v.  Jenkins  (2).  "  If 
a  man  make  a  feoffment  upon  condition  that  the  feoffee  shall 
kill  L  S.,  the  estate  is  absolute,  and  the  condition  voyd  " :  Oolce 
upon  Littleton  (3).  If  the  recital  of  the  testator's  wish  about  his 
daughter  Margaret  had  been  omitted  from  the  codicil,  the  gift 
would  have  been  clearly  good,  and  the  insertion  of  the  recital 
can  make  no  difference.  The  gift  to  the  Appellants  vested  upon 
the  death  of  the  testator,  but  to  take  effect  upon  the  marriage  or 
death  of  Margaret,  which  should  first  happen.    There  is  no  rule- 

(1)  Law  Rep.  9  Ch.  147, 161.  (2)  Law  Eep.  16  Eq.  275. 

(3)  206  b. 
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of  law  01  of  public  policy  which  renders  the  codicil  void  {71  toto,  C.  A. 

The  rule  that  a  condition  subsequent  in  general  restraint  of  1895 

marriage  is  void  has  never  yet  been  applied  except  to  prevent  Morley 

the  taking  property  away  from  the  person  who  is  forbidden  to  rennoldson. 

marry.    The  rule  will  not  be  extended  for  the  benefit  of  third   

persons,  such  as  the  children  of  the  person  who  is  not  to  marry : 
Bellairs  v.  Bellairs  (1) ;  Scott  v.  Tyler  (2). 

BenshaWy  Q.C.,  and  Barnard  Lailey,  for  the  surviving  children 
of  Margaret : — 

[Lord  Halsbury  : — We  wish  to  hear  you  only  upon  _the  con- 
struction of  the  codicil.] 

The  codicil  cannot  be  construed  apart  from  the  will.  The 
word  "  death  "  must  mean  death  before  marriage.  There  is  no 
gift  over  in  the  event  of  Margaret's  death  after  marriage,  for  the 
testator  declared  that  he  wished  her  not  ^  to  marry.  Clearly  he 
did  not  contemplate  her  death  after  marriage.  Another  view  of 
the  construction  is,  that  "  marriage  or  death  "  means  "  which  of 
the  two  shall  first  happen."  The  testator  did  not  contemplate 
that  the  Court  would  hold  the  gift  over  on  marriage  to  be  void. 

In  neither  view  of  the  construction  has  the  event  happened 
upon  which  the  gift  over  was  to  take  effect. 

[They  were  stopped  by  the  Court.] 

Haldane,  in  reply : — 

Upon  the  true  construction  of  the  codicil  it  is  not  a  gift  upon 
condition.  The  interest  in  remainder  vested  in  the  Appellants 
upon  the  death  of  the  testator;  the  possession  was  suspended 
during  the  life  of  Margaret,  and  it  was  to  be  accelerated  upon  her 
marriage.  In  effect,  her  children  never  took  any  interest.  There 
is  no  question  of  defeating  a  gift  to  the  children,  but  the  testator 
has  only  stated  his  motive  for  making  a  new  gift  which  super- 
sedes the  original  gift  to  the  children.  There  is  not  a  substituted 
gift,  but  an  original  new  gift  in  place  of  the  gift  made  by  the 
will.  The  intention  was  that  in  no  event  should  Margaret's 
children  take. 


(1)  Law  Rep.  18  Eq.  510. 
Vol.!.  1895.  2  K 


(2)  2  Dick.  712. 
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O.A.      Lord  Halsbury  : — 

}^  In  my  opinion  this  appeal  must  be  dismissed.    The  question 

MoRLEY  turns  upon  a  very  narrow  point  of  construction.  If  we  were  to 
Eennoldson.  read  the  codicil  as  an  original  and  independent  gift,  I  should 
probably  agree  with  Mr.  Haldane^s  argument.  But  we  must 
read  the  will  and  the  codicil  together,  and  then  we  see  that  the 
testator  begins  by  making  a  gift  to  his  daughter  Margaret  and 
her  children,  and  afterwards  he  changes  his  mind  and  says  that 
she  is  not  fit  to  marry,  and  that  his  will  is  that  she  shall  not 
marry,  and  that  in  case  of  her  marriage  or  death  the  property  is 
to  be  held  on  trust  for  the  Appellants.  It  is  not  an  original  and 
independent  gift.  In  my  opinion,  the  true  construction  is  that 
upon  the  marriage  or  death  of  Margaret,  whichever  shall  first 
happen,  the  property  is  to  go  over,  or  that  it  is  to  go  over  upon 
her  death  without  issue.  It  has  already  been  decided  that  the 
property  could  not  go  over  upon  her  marriage,  and  neither  of 
the  other  events  contemplated  by  the  testator  has  happened. 
When  we  look  at  the  whole  instrument — that  is,  the  will  and 
the  codicil  taken  together — it  is  plain  that  the  testator  intended 
that  his  daughter  Margaret  should  not  marry,  and  he  did  all 
that  he  could  do  to  give  efi'ect  to  that  intention,  but  the  law 
does  not  permit  his  intention  to  be  carried  out. 

LiNDLEY  L.J. : — 

I  am  of  the  same  opinion.  I  was  much  struck  with  the 
ingenuity  of  Mr.  Ealdane's  reply,  and,  no  doubt,  if  we  were  to 
throw  the  will  into  the  fire,  and  read  the  codicil  as  an  entirely 
new  testamentary  disposition,  his  argument  would  be  correct. 
But  we  have  no  right  to  do  that,  and  the  two  instruments  must 
be  read  together.  We  cannot  treat  the  will  as  revoked  any 
further  than  is  necessary  in  order  to  give  effect  to  the  codicil. 
The  obvious  meaning  of  the  codicil  is  that,  in  the  event  of  the 
marriage  or  death  of  Margaret,  whichever  shall  first  happen,  the 
property  is  to  go  over  to  the  Appellants.  It  could  not  go  over 
upon  the  marriage ;  that  has  been  already  decided  by  Vice- 
chancellor  Wigram.  The  property  cannot  therefore  go  over  as 
the  testator  intended ;  how,  then,  is  it  to  go  over  at  all  ?  The 
true  result  is,  that  the  will  was  not  revoked  by  the  codicil.  I 
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think  this  follows  logically  from  the  decision  of  Vice-Chancellor      0.  A. 
Wigramy  though  the  point  was  not  exactly  covered  by  his  1895 
decision.    I  cannot  find  that  the  testator  had  any  intention  that  morley 
in  the  events  which  have  happened  the  Appellants  should  take  rennoldson 
the  property.   

A.  L.  Smith  L.J. : — 

Notwithstanding  the  extremely  able  argument  of  Mr.  Haldane, 
I  am  of  the  same  opinion.  By  the  codicil  the  testator  confirmed 
the  gift  which  he  had  made  by  the  will,  but  placed  a  restriction 
upon  his  daughter's  marrying.  So  far  as  he  could  legally  do  so, 
he  prevented  her  from  marrying.  It  was  held  by  Yice-Chan- 
cellor  Wigram  that  the  condition,  being  in  general  restraint  of 
marriage,  could  not  be  enforced.  The  result  is  that  the  Appel- 
lants never  took  anything  at  all,  and  the  gift  to  the  children  of 
Margaret  remains  in  force.    The  appeal  must  be  dismissed. 

Solicitors:  A.  W.  Pearce,  agent  for  Pearce  &  Keele,  South- 
amptoii ;  Haynes  dt  Claremont. 

W.  L.  0. 


In  re  ABDY. 

EABBETH  v,  DONALDSON.  C.A. 

[1893    A.    1787.]  1894 

NORTH  J. 

Quasi'Sejparation  Deed — Construction — Concubinage — Re-cohabitation.  jy^^  21 

A  g-was i-separation  deed  was  executed  between  a  man  and  a  woman,       0.  A. 
who  had  been  living  in  concubinage,  by  which  they  mutually  covenanted  1895 
that  they  would  in  future  live  separately,  and  he  covenanted  to  pay  her      Feb.  20. 
an  annuity  during  her  life : — 

Eeld^  that  the  obligation  to  pay  the  annuity  did  not  cease  by  implication 
upon  the  parties  subsequently  resuming  cohabitation. 

The  action  was  commenced  by  originating  summons  to  ad- 
minister the  estate  of  B.  J.  Abdy,  deceased,  the  Plaintiff  Felicia 
Eahheth  alleging  that  she  was  a  creditor  and  a  legatee  under  his 
will.  The  Defendants  were :  the  administrator,  with  the  will 
annexed,  of  the  testator,  and  his  heir-at-law.  An  order  for 
administration  was  made  on  the  29th  of  January,  1894.  The 
residuary  legatees  disputed  the  validity  of  the  Plaintiff's  claim 

2  K  2  1 
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In  re 
Abdy. 

Rabbeth 

V. 

Donaldson. 


to  be  a  creditor,  and  the  Plaintiff  took  out  a  summons  asking 
that  her  claim  might  be  allowed.  The  summons  was  referred 
by  the  Chief  Clerk  to  the  Judge. 

Previously  to  December,  1889,  the  Plaintiff  had  lived  with 
the  testator  as  his  mistress.  Differences  then  arose  between 
them,  and  they  agreed  to  live  separately,  and  a  deed  dated  the 
20th  of  December,  1889,  was  thereupon  executed  by  them. 

The  deed  contained  a  recital  that  the  testator  had  for  some 
time  past  cohabited  with  the  Plaintiff,  and  that  differences  had 
arisen  between  them,  and  they  had  consequently  agreed  to  live 
separate  from  each  other  for  the  future,  and  to  enter  into  such 
arrangement  as  was  thereinafter  expressed.  And  it  was  witnessed 
that,  "  in  pursuance  of  the  said  agreement  and  in  consideration 
of  the  premises  and  of  the  covenants  hereinafter  contained,  the 
said  B.  J,  Abdy  and  the  said  F.  Bahheth  do  hereby  mutually 
covenant,  the  one  with  the  other,  that  they  will  in  future  live 
separate  from  each  other.  And,  as  a  separate  covenant,  the  said 
B.  J.  Abdy  doth  hereby  for  himself,  &c.,  covenant  with  the  said 
jP.  Babbeth  that  he  will,  during  the  life  of  the  said  F,  Bahbeth,  or 
so  long  as  she  shall  not  in  any  way  molest  the  said  B.  J,  Abdy, 
and  shall  duly  perform  and  observe  the  covenant  on  her  part 
hereinafter  contained,  pay  to  the  said  F.  Bahheth  the  annual  sum 
of  £366,  by  equal  monthly  instalments  of  £30  10s.,  on  the  first 
day  in  every  month  in  every  year,  the  first  payment  thereof  to 
be  made  on  the  1st  of  January,  1890.  And  the  said  F,  Bahheth 
doth  hereby  covenant  with  the  said  B.  J,  Abdy  that  she  will  not 
at  any  time  hereafter  contract  or  incur  any  debts  or  engagements 
in  the  name  or  on  account  of  the  said  B,  J,  Abdy,  and  will  at  all 
times  hereafter  (provided  the  said  annual  sum  is  duly  and 
punctually  paid)  keep  indemnified  the  said  B,  J,  Abdy  from  and 
against  all  debts  and  liabilities  hereafter  to  be  contracted  or 
incurred  by  the  said  F,  Babbeth,  whether  for  her  wearing  apparel, 
maintenance,  support,  or  otherwise,  and  from  and  against  all 
claims  and  demands  for  or  on  account  of  the  same." 

After  the  execution  of  this  deed  the  testator  and  the  Plaintiff 
lived  separately  for  some  time  ;  but  in  November,  1892,  cohabita- 
tion was  resumed.  The  testator  died  on  the  3rd  of  June,  1893. 
The  annuity  was  paid  to  the  Plaintiff  up  to  the  time  of  his  death, 
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but  no  payment  had  been  made  to  her  since.  It  was  not  alleged 
that  she  had  committed  any  breach  of  her  covenant  contained  in 
in  the  deed. 

The  summons  was  heard  before  Mr.  Justice  North  on  the  21st 
of  December,  1894. 

Swinfen  Eady,  Q.C.,  and  G,  T.  Mitchell,  for  the  claimant. 

J,  W.  Baines,  for  the  administrator,  with  the  will  annexed. 

S,  Hall,  Q.C.,  and  Alexander  Young,  for  the  residuary 
legatees : — 

If  the  covenant  to  pay  the  annuity  is  not  bad,  as  we  submit 
in  the  alternative  it  is,  it  was  intended  to  operate  only  so  long 
as  the  parties  should  live  apart,  and,  by  analogy  to  the  construc- 
tion put  by  the  Court  on  similar  provisions  in  separation  deeds 
between  husband  and  wife,  the  annuity  determined  on  the  sepa- 
ration coming  to  an  end :  Nicol  v.  Nicol  (1). 

Swinfen  Eady,  in  reply  : — 

Even  in  a  separation  deed  between  husband  and  wife,  when 
there  is  a  covenant  by  the  husband  to  pay  an  annuity  to  the 
wife,  it  does  not  follow  that  the  obligation  ceases  on  the  parties 
coming  together  again  :  whether  the  annuity  ceases  upon  co- 
habitation being  resumed  is  a  question  of  construction.  The 
deed  may  either  expressly,  or  by  implication,  provide  for  the 
continuance  of  the  obligation,  notwithstanding  that  the  separation 
has  come  to  an  end.  There  is  no  analogy  between  a  genuine 
separation  deed  and  a  similar  deed  between  persons  who  have  not 
been  married.  In  the  case  of  the  latter  kind  of  deed,  it  has  been 
decided  that  an  express  provision,  making  an  annuity,  such  as 
that  provided  here,  cease  on  the  parties  coming  together  again, 
is  void,  the  stipulation  for  the  payment  of  an  annuity  being  itself 
good :  Ex  parte  Naden  (2). 

North  J.  : — 

The  case  of  Ex  farte  Naden  gives  some  confirmation  to  the 
view  which  I  was  prepared  to  take  independently  of  authority. 
(I)  31  Ch.  D.  524.  (2)  Law  Kep.  9  Ch.  670. 
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C.  A.  I  can  see  no  ground  whatever  for  saying  that  this  deed  is  to  be 
;1895  construed  as  determining  the  annuity  provided  by  it  at  any 
In  re  particular  time.  The  testator's  covenant  is  to  pay  the  annuity 
Abdy.  Plaintiff  for  her  life,  and  I  cannot  see  any  ground  for  saying 

^.  that  it  is  determinable  if  the  parties  cohabit  together  again, 
Donaldson,  because,  in  a  totally  different  case,  if  a  husband  and  wife  had 
Northj.  separated  and  should,  as  the  law  approves  of  their  doing,  make 
up  their  differences  and  come  together  again,  the  provisions  of  a 
separation  deed  might  be  at  an  end ;  the  reason  for  the  deed 
coming  to  an  end  in  that  case  does  not  apply  here.  There  the 
deed  comes  to  an  end  because,  if  it  is  merely  what  is  called  a 
separation  deed,  it  is  as  such  intended  to  provide  for  the  wife  only 
during  the  continuance  of  the  separation.  If,  on  the  other  hand, 
even  a  deed  between  husband  and  wife  is  something  more  than 
a  separation  deed,  and  provides  in  terms,  that  for  instance,  an 
annuity  shall  be  paid  by  the  husband  to  the  wife,  not  only  during 
the  separation,  but  until  she  dies,  whether  there  has  been  a 
re-cohabitation  or  not,  it  would  be  a  perfectly  good  deed,  only  it 
would  not  be  a  separation  deed  pure  and  simple :  it  would  be  a 
separation  deed  jolus  something  else.  There  seems  to  me  to  be 
no  analogy  of  any  kind  between  an  arrangement  of  that  kind 
between  husband  and  wife,  and  such  an  arrangement  as  this 
between  persons  who  are  recognised  as  not  being  husband  and 
wife ;  and  when,  so  far  as  can  be  gathered  from  the  deed  itself, 
the  very  last  thing  contemplated  was  re-cohabitation.  There 
had  been  cohabitation,  and  differences  had  arisen,  and  this  deed 
provided  for  a  separation.  In  my  opinion,  nothing  has  happened 
to  make  the  covenant  inoperative. 

D.  P. 


0.  A.         The  residuary  legatees  appealed.    The  appeal  was  heard  on 
the  20th  of  February,  1895. 

S,  Sally  Q.C.,  and  Alexander  Young,  for  the  Appellants : — 

In  a  separation  deed  between  husband  and  wife  there  is  an 
implied  agreement  that,  in  case  the  parties  shall  subsequently 
resume  cohabitation,  the  deed  shall  cease  to  operate.  The  same 
principle  applies  here.     The  consideration  for  the  testator's 
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covenant  was,  that  the  parties  should  live  separately  for  the 
future,  and,  as  that  stipulation  has  not  been  performed,  the 
proper  conclusion  is  that  the  covenant  is  at  an  end.  There 
was  nothing  contrary  to  public  policy  or  morality  in  the  agree- 
ment to  live  separately,  but  rather  the  contrary.  The  consi- 
deration for  the  deed  has  failed  :  Bindley  v.  Mulloney  (1) ;  Nicol 
V.  Nicol  (2).  If  the  covenant  did  not  come  to  an  end  on  the 
resumption  of  cohabitation,  a  mistress  will  stand  in  a  better 
position  than  a  wife. 

Swinfen  Eady,  Q.C.,  and  C,  T.  Mitchell,  for  the  Plaintiff: — 

The  testator's  covenant  to  pay  the  annuity  is  a  "  separate 
covenant."  It  is  not  suggested  that  the  Plaintiff  has  committed 
any  breach  of  her  covenant.  The  Court  is  asked  to  read  into 
the  deed  a  proviso  making  it  void  in  case  of  re-cohabitation. 
Such  a  proviso,  if  it  had  been  expressly  inserted  in  the  deed, 
would  have  been  void  :  Ex  parte  Naden  (3).  The  Court  will  not 
imply  such  a  proviso.  An  agreement  to  make  a  provision  for  a 
woman  in  consideration  of  past  cohabitation  would  be  perfectly 
good. 

S.  Hall,  in  reply  : — 

The  testator's  covenant  was  "  separate  "  only  in  this  sense,  that 
it  was  not  a  "  mutual  "  covenant.  The  covenants  are  all 
connected  as  part  of  one  scheme. 

Lord  Halsbury  : — 

In  my  opinion  this  appeal  must  be  dismissed.  The  construction 
of  this  deed  which  Mr.  Hall  has  suggested  cannot,  I  think,  be 
adopted  without  doing  violence  to  the  ordinary  rules  of  con- 
struction. 

I  have  no  doubt  that  the  object  of  the  testator  was  to  make  a 
provision  for  the  Plaintiff,  with  whom  he  had  been  living  as  his 
wife,  at  a  time  when  they  both  intended  to  separate  finally,  and 
this  annuity  was  meant  to  be  a  final  provision  for  her.  And, 
looking  at  the  recitals  in  the  deed,  I  have  no  doubt  that  this  is 

(1)  Law  Rep.  7  Eq.  343.  (2)  31  Ch.  D.  524,  529. 

(3)  Law  Rep.  9  Ch.  670. 
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0.  A.      what  both  parties  imagined  they  had  done.    Bat  we  must  look 
1895      at  the  actual  words  of  the  covenant.    The  covenant  is  to  pay  the 
annuity  "  during  the  life  "  of  the  Plaintiff.    I  decline  to  insert 
Abdt.         ^jjQ  deed  words  which  the  parties  themselves  have  not  put 
Rabbeth  There  is  a  separate  covenant  by  the  testator  to  pay  the 

Donaldson.  Plaintiff  an  annuity  during  her  life,  and  I  cannot  imply  a  pro- 
Lord  HaiBbury.  yjgQ  ^jjg^^  ^}^q  annuity  is  to  cease  in  the  event  of  the  parties 
cohabiting  again — a  proviso  which,  if  it  were  there,  would, 
according  to  Ex  parte  Naden  (1),  be  void,  because  it  would  be 
contra  honos  mores.  But,  apart  from  any  such  consideration,, 
and  looking  only  within  the  four  corners  of  the  instrument,  I 
must  give  the  words  their  ordinary  construction  according  to 
English  grammar,  and  I  can  find  nothing  in  the  deed  (beyond 
the  reasons  for  entering  into  the  covenant)  which  defeats  or 
determines  the  operation  of  the  covenant  in  the  future.  I  am 
therefore  compelled  to  construe  the  deed  as  the  learned  Judge 
has  done.  The  analogy  of  separation  deeds  between  husband 
and  wife  absolutely  fails.  In  that  case  the  very  nature  of  the 
relation  between  the  parties  imports  (although  this  may  not  be 
stated  in  express  terms  in  the  deed)  that  while  the  husband  and 
wife  are  living  together  the  wife  is  entitled  to  maintenance  from 
the  husband,  and  as  that  relation  is  about  to  terminate,  the 
subsistence  of  the  wife  is  to  be  guaranteed  by  the  husband 
giving  her  an  annuity  or  other  provision.  This  mere  statement 
shews  why  it  is  that,  when  in  such  a  case  the  parties  come 
together  again,  the  deed  is  to  be  at  an  end,  because  what  it  does 
is  to  provide  a  maintenance  for  the  wife,  and  therefore,  by  con- 
struction, the  Court  can  insert  the  words  during  the  period  of 
separation."  No  such  reasoning  applies  to  the  present  case,  and 
it  is  not  suggested  that  any  covenant  of  the  Plaintiff  has  been 
broken  by  her. 

The  result  is  that  the  appeal  must  be  dismissed  with  costs. 

LiNDLEY  L.J. : — 

I  am  of  the  same  opinion.  A  deed  does  not  in  law  require  any 
consideration  to  support  it,  and  therefore  the  failure  of  considera- 
tion cannot  be  said  to  invalidate  it.   We  must  follow  the  language 
(1)  Law  Eep.  9  Ch.  G70. 
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of  the  deed,  and  we  should  be  twisting  its  obvious  meaning  if  0.  A. 
we  construed  it  as  Mr.  Hall  has  asked  us  to  do.  The  appeal  1895 
must  be  dismissed  with  costs.  re 


The  testator  and  this  lady  had  been  living  together,  not  in 
matrimony,  and  they  determined  to  separate.  Thereupon  this 
deed  was  executed  by  them,  and  by  it  the  testator  absolutely 
covenanted  to  pay  to  the  lady  an  annuity  of  £366  during  her 
life,  or  so  long  as  she  should  not  molest  him,  and  should  perform 
a  covenant  on  her  part  contained  in  the  deed.  It  is  now  said 
that,  although  it  is  on  its  face  an  absolute  covenant,  it  should  be 
read  as  a  covenant  lasting  only  so  long  as  the  parties  shall  live 
separate  and  apart.  At  first  I  was  impressed  with  that  view,  by 
considering  what  the  parties  would  probably  have  done  if  they 
had  thought  of  the  possibility  of  their  coming  together  again. 
But  it  would  not  be  right  to  import  that  consideration  into  the 
construction  of  this  covenant.  It  is  in  terms  an  absolute  cove- 
nant, and,  in  my  judgment,  it  is  not  made  dependent  on  the 
parties  continuing  to  live  separate  and  apart  infuturo.  I  agree, 
therefore,  in  construing  the  deed  as  my  learned  Brothers  have 
done. 

Solicitors :  NoTces  &  Stammers  ;  Black  &  Moss ;  J.  G.  Dalzell. 


In  re 
Abdy. 


A.  L.  Smith  L.J. : — 


Rabbeth 

V. 

Donaldson. 


W.  L.  C. 
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OA.  TKEGO  V,  HUNT. 

^^^^  [1894    T.  2405.1 

STIRLING  J. 

Jan.  18;      Partners — PartnersJiip  Boohs — Right  of  Partner  to  make  Copies  of  Entries — 
8-  Partnership  Act,  1890  (53  &  54  Vict.  c.  39),  s.  24,  sub-s.  9. 

C.A. 

jpg5_  20.  (^y  ^iii''^'^i^g  J«  and  by  tlie  Court  of  Appeal),  that  a  partner  is 

—  entitled  during  the  continuance  of  the  partnership  to  make  copies  of 

entries  in  the  partnership  books,  even  with  the  avowed  object  of  using 
those  entries  after  the  termination  of  the  partnership  to  assist  him  to 
compete  in  business  with  his  former  partners. 

This  was  a  motion  by  the  Plaintiff's,  asking  that  the  Defen- 
dant might  be  restrained  from  making,  or  causing  to  be  made, 
any  copy  or  extract  of  or  from  the  books  of  the  partnership 
existing  between  the  Plaintiffs  and  the  Defendant  for  any  pur- 
pose other  than  the  purposes  of  the  business  of  the  partnership, 
and  from  otherwise  committing  any  breach  of  the  partnership 
articles. 

The  Plaintiffs,  Mrs.  Anna  Trego  and  Mr.  W.  W.  Smithy  were 
partners  with  the  Defendant  under  an  agreement  dated  the  13th 
of  February,  1889. 

Prior  to  the  year  1888  the  Defendant  had  been  in  partnership 
with  Mrs.  Trego's  husband  under  an  agreement  dated  in  1882, 
by  which  the  partnership  term  was  to  expire  on  the  1st  of 
January,  1890.  That  agreement  contained  a  provision  that  the 
goodwill  of  the  business  should  be  and  remain  the  sole  property 
of  Mr.  Trego,  and  that,  upon  his  death  during  the  existence  of 
the  partnership,  he  should  be  at  liberty  to  dispose  of  his  share 
and  interest  to  such  person  or  persons  as  he  should  think  proper. 
Mr.  Trego  died  in  1888,  having  by  his  will  bequeathed  his 
residuary  estate,  including  his  interest  in  the  partnership,  to 
Mrs.  Trego,  upon  trust  for  such  person  or  persons  as  she  should 
appoint.  The  will  contained  clauses  enabling  the  business  to 
be  carried  on,  and  the  testator  appointed  his  wife,  Mr.  W.  W. 
Smith,  and  the  Defendant,  his  executors. 

Mrs.  Trego  afterwards  executed  a  deed  by  which  she  appointed 
the  residue  of  her  husband's  estate  to  herself  absolutely. 
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Hunt. 


Under  these  circumstances,  a  fresh  agreement  of  partnership,  c.A. 
dated  the  13th  of  February,  1889,  was  entered  into  between  the  1895 
two  Plaintiffs  and  the  Defendant.    It  provided  that  the  partner-  treqo 
ship  formerly  subsisting  between  the  parties  should  be  dissolved 
as  from  the  31st  of  December,  1888,  and  that  they  should  con- 
tinue to  carry  on  the  business  in  partnership  for  the  term  of 
seven  years  from  the  1st  of  January,  1889,  but  nevertheless  the 
goodwill  of  the  business  was  to  be  and  remain  the  sole  property 
of  Mrs.  Trego, 

Clause  15  of  the  agreement  provided  as  follows :  "  All  proper 
books  of  account  shall  be  kept  by  the  said  partners,  and  proper 
entries  from  time  to  time  made  therein  of  all  dealings  and  trans- 
actions in  anywise  relating  to  the  said  partnership,  and  the  same 
shall  be  kept  at  the  counting-house  for  the  time  being  of  the 
said  partnership,  or  at  the  bankers  of  the  said  partnership,  and 
each  of  the  said  partners  shall  have  full  access  to  such  books, 
writings,  and  documents,  and  be  at  liberty  to  inspect  the  same 
and  take  copies  thereof  or  extracts  therefrom  at  all  reasonable 
times." 

Clause  20  provided  that :  "  Neither  of  the  said  partners  shall 
employ  any  of  the  moneys  or  effects  of  the  said  partnership, 
or  engage  the  credit  thereof,  except  upon  account  of  the  said 
partnership." 

It  had  recently  been  discovered  by  the  Plaintiffs  that  the 
Defendant  had  extracted  from  the  partnership  books  a  list  of  the 
names  and  addresses  of  the  customers  of  the  firm,  and  in  con- 
sequence of  this  the  Plaintiffs  commenced  the  present  action 
against  him. 

It  was  admitted  that  the  Defendant  intended  after  the  expira- 
tion of  the  partnership  to  make  use  of  the  information  thus 
extracted  from  the  books  to  aid  him  in  carrying  on  a  similar 
business  in  competition  with  the  Plaintiffs. 

The  motion  was  heard  before  Mr.  Justice  Stirling  on  the  18th 
of  January,  1895. 

Hastings,  Q.C.,  and  0.  L.  Clare,  for  the  Plaintiffs  : — 
The  Defendant  is  committing  a  breach  of  the  articles  in 
making  these  extracts  during  the  continuance  of  the  partnership. 
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C.  A.  Under  the  articles  tlie  goodwill  of  the  business  is  the  sole 
1895  property  of  Mrs.  Trego,  and,  in  the  case  of  the  Defendant's  death 
Tbego  during  the  partnership,  his  executors  would  only  be  entitled  to 
jj^^^      his  share  of  profits  and  capital,  yet,  if  it  be  rightly  contended 

  that  he  can  do  what  the  Plaintiffs  seek  to  restrain  him  frona 

doing,  his  executors  would  be  entitled  to  sell  the  information 
obtained  by  him  as  a  partner  to  a  stranger. 

It  will  be  said  that  this  case  is  covered  by  the  decision  in 
Pearson  v.  Pearson  (1) ;  but  in  that  case  there  was  no  provision 
that  any  one  partner  should  be  absolutely  entitled  to  the  good- 
will. 

[Stirling  J. : — If  Labouchere  v.  Dawson  (2)  be  not  law,  I  have 
difficulty  in  seeing  what  "  goodwill "  can  be.] 

Under  the  provisions  of  the  articles  the  partners  are  entitled 
to  make  extracts  from  the  books  only  for  the  purposes  of  the 
partnership.  During  the  partnership  the  Defendant  could  have 
no  right  to  solicit  the  customers  of  the  firm  for  his  own  private 
advantage,  and  he  has  no  right  to  make  extracts  from  the  books 
with  a  view  to  doing  so  after  the  close  of  the  partnership.  After 
dissolution  he  would  not  be  entitled  to  make  extracts  for  this 
purpose,  and  it  cannot  be  said  that  he  is  entitled  to  do  so  in 
advance.  It  is  not  sought  to  restrain  him  from  doing  anything 
which  the  Court  in  Pearson  v.  Pearson  said  that  a  partner 
might  do. 

BucTdey,  Q.C.,  and  G.  Henderson,  for  the  Defendant : — 

The  Defendant  is  acting  within  his  rights.  The  partnership 
books  and  the  entries  therein  belong  not  only  to  the  firm,  but  to 
each  individual  member  of  the  firm.  Lahouchere  v.  Dawson  was 
clearly  overruled  in  Pearson  v.  Pearson,  though  attempts  have 
been  made  in  subsequent  cases  to  distinguish  Pearson  v.  Pearson : 
Vernon  v.  Hallam  (3).  The  Defendant  would  not,  after  the  deter- 
mination of  the  partnership,  be  entitled  to  say  that  he  was 
carrying  on  the  old  business ;  but  he  might  carry  on  a  similar 
business  and  solicit  the  old  customers  and  ask  them  to  deal  with 
him  instead  of  his  late  firm.    We  do  not  dispute  that  at  the 

(1)  27  Ch.  D.  145.  (2)  Law  Rep.  13  Ecj.  322. 

(3)  34  Ch.  D.  748. 
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close  of  the  partnership  Mrs.  Trego  will  be  entitled  to  the  books  C.  A. 

themselves;   but  in  the  meantime  the  Defendant  is  entitled  1895 

to  preserve  for  legitimate  purposes  hereafter  a  record  of  the  Treqo 

customers  of  the  firm.    He  is  clearly  entitled  to  remember  the  ^^'^^ 

names  if  he  can.  Even  after  the  partnership  is  ended  he  would  — 
be  entitled  to  inspection  of  the  books. 

[Stirling  J. : — For  the  purposes  of  evidence  upon  points 
arising  between  him  and  his  co-partners,  no  doubt  that  would 
be  so.] 

The  Defenaant's  position  is  stronger  now  than  it  would  be 
after  the  close  of  the  partnership. 

"  Goodwill  "  does  not  include  the  right  to  keep  the  customers 
of  the  old  firm.  The  Defendant  is  only  doing  what  he  is 
entitled  to  do  during  the  partnership  with  the  view  of  doing 
hereafter  that  which  Pearson  v.  Pearson  (1)  shews  that  he  is 
entitled  to  do.  There  is  no  covenant  by  the  Defendant,  either 
express  or  implied,  that  he  will  not  keep  the  list  of  customers 
in  his  memory  and  use  it  for  the  purpose  of  soliciting  them  to 
deal  with  him. 

Hastings  J  in  reply : — 

Pearson  v.  Pearson  will  not  be  extended.  As  a  member  of  the 
firm  the  Defendant  is  entitled  to  inspection  of  the  books,  but 
for  partnership  purposes  only.  The  retention  of  the  customers 
of  a  business  is  of  the  essence  of  goodwill. 

[Stirling  J.: — Supposing  the  partnership  were  at  an  end, 
could  you  restrain  the  Defendant  from  using  any  knowledge 
acquired  by  him  as  a  partner  ?] 

For  the  purposes  of  this  case  that  question  does  not  now 
arise. 

Cur,  adv,  vult, 

1895.  Feb.  8.  Stirling  J.  (after  stating  the  facts  of  the  case, 
and  observing  that  clause  15  of  the  agreement  really  gave  the 
parties  no  more  than  they  would  have  been  entitled  to  under 
sect.  24,  sub-sect.  9,  of  the  Partnership  Act,  1890,  continued)  : — • 

It  has  been  admitted  in  argument  that  the  Defendant  intends, 
(1)  27  Ch.  D.  145. 
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iu  the  event  of  the  partnership  coming  to  an  end  at  the 
beginning  of  next  year,  to  use  the  list  which  he  has  extracted 
from  the  books  for  the  purpose  of  soliciting  the  customers  of  the 
firm.  The  question  to  be  decided  is  whether  he  is  entitled  to 
make  such  a  use  of  the  list.  For  the  purpose  of  deciding  it,  it 
is  necessary  to  consider  what  the  Defendant  will  be  able  to  do  as 
of  right  after  the  expiration  of  the  partnership. 

It  is  not  disputed  that  the  Defendant  will  then  be  entitled  to 
carry  on  a  business  precisely  similar  to  that  now  carried  on  by 
the  partnership,  and  to  do  so  at  premises  in  the  immediate 
neighbourhood  of  those  where  the  partnership  business  is  now 
carried  on.  He  will  be  entitled  to  state  that  he  was  formerly  a 
partner  in  the  firm  of  Tabor  Trego  &  Co. :  see  Hoohham  v. 
Pottage  (1) ;  but  he  will  not  be  able  to  use  the  name  of  that 
firm  or  represent  that  the  business  he  carries  on  is  the  business 
of  that  firm  or  a  continuation  of  it,  or  that  the  Plaintiffs  have 
any  interest  in  it :  see  Churton  v.  Douglas  (2). 

According  to  Lahouchere  v.  Dawson  (3)  he  would  not  be  able  to 
solicit  the  customers  of  the  present  firm  to  cease  dealing  with 
those  who  may  continue  the  business  of  the  present  firm  or  to 
give  their  custom  to  himself;  but  that  case  was  overruled  by 
the  majority  of  the  Court  of  Appeal  in  Pearson  v.  Pearson  (4),  a 
decision  which  is  binding  on  me.  And  I  must  take  it  (and 
indeed  it  was  not  disputed  in  argument)  that  he  will  be  at 
liberty  to  solicit  the  customers  of  the  present  firm. 

It  is  contended,  however,  that  he  is  not  entitled  to  use  for 
this  purpose  the  list  which  he  has  compiled  from  the  partnership 
books.    On  this  point  there  is  no  direct  authority. 

The  general  rule  as  to  the  obligation  of  an  agent  with  respect 
to  the  use  of  information  acquired  while  in  the  employment  of 
his  principal  has  recently  been  considered  by  the  Court  of 
Appeal  in  Lamb  v.  Evans  (5),  and  is  thus  stated  by  Lord  Justice 
Lindley  (6)  :  "  An  agent  has  no  right  to  employ  as  against  his 
principal  materials  which  that  agent  has  obtained  only  for  his 
principal  and  in  the  course  of  his  agency.    They  are  the  pro- 


(1)  Law  Rep.  8  Ch.  91,  95. 

(2)  Job.  174. 

(3)  Law  Rep.  13  Eq.  322. 


(4)  27  Ch.  D.  145. 

(5)  [1893]  1  Ch.  218. 

(6)  Ibid.  226. 
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perty  of  the  principal.  The  principal  has,  in  my  judgment,  such 
an  interest  in  them  as  entitles  him  to  restrain  the  agent  from 
the  use  of  them  except  for  the  purpose  for  which  they  were  got." 

In  a  partnership  there  exists  between  the  partners  the  relation 
of  principal  and  agent,  but  in  a  peculiar  form,  for  each  partner  is 
principal  as  well  as  agent;  and,  consequently,  the  materials 
which  each  partner  obtains  are  obtained,  not  for  the  benefit  of 
his  co-partners  only,  but  for  himself  as  well.  Thus,  the  books  of 
the  partnership  between  the  Plaintiffs  and  Defendant  (in  the 
absence  of  express  stipulation  to  the  contrary)  exist  for  the 
benefit,  not  of  the  Plaintiffs  alone,  but  for  the  benefit  of  the 
Defendant  also ;  and  the  information  and  materials  there  to  be 
found  have  been  obtained,  not  for  the  Plaintiffs  only,  but  for  the 
Defendant  also.  The  present  case,  therefore,  does  not  fall 
within  the  terms  of  the  rule  thus  laid  down. 

It  was  said  that  the  right  to  make  copies  of  and  extracts  from 
the  books  must  be  confined  to  the  purposes  of  the  business  of 
the  partnership,  and  the  notice  of  motion  is  framed  on  this  basis. 
In  my  opinion,  this  is  much  too  narrow  a  view  of  the  right  of  a 
partner.  Every  partner  is  entitled  (as  I  think)  at  the  very 
least  to  make  all  such  extracts  from  the  books  as  may  be  proper 
to  enable  him  to  assert  his  rights  as  a  partner,  either  against 
co-partners  or  third  parties,  or  to  protect  himself  against  claims 
founded  on  his  position  as  a  partner,  whether  made  by  his  co- 
partners or  third  persons ;  but  even  this  seems  too  narrow  a 
limit. 

In  Aas  V.  Benham  (1)  the  question  arose  how  far  one  partner 
could,  during  the  existence  of  the  partnership,  avail  himself  for 
his  own  purposes  of  information  acquired  by  him  as  a  partner. 
[His  Lordship  then  referred  to  the  judgments  of  Lord  Justice 
Lindley  and  Lord  Justice  Bowen  in  that  case,  and  continued  : — ] 

The  test  there  applied  is  whether  the  information  is  used  for 
the  purpose  of  competing  with  the  firm,  by  which  I  understand 
competing  improperly,  so  as  to  be  liable  to  account  for  the 
profits  thereby  derived.  If  this  be  so,  then,  upon  the  expiration 
of  the  partnership,  the  Defendant  will  be  properly  entitled  to 
compete  with  the  firm,  and  will  not  be  liable  to  account  for  his 
(1)  [1891]  2  Ch.  244. 
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profits,  and,  consequently,  the  test  adopted  in  Aas  v.  Benham  (1) 
fails. 

The  FartnersJdp  Act,  1890,  ss.  29,  30,  appears  to  embody  the 
law  as  laid  down  in  Aas  v.  Benham.  Sect.  29,  sub-sect.  1,  appears 
(as  is  shewn  by  sect.  29,  sub-sect.  2)  to  apply  to  transactions 
undertaken  during  the  continuance  of  the  partnership. 

Some  assistance  may,  perhaps,  be  derived  from  what  was  laid 
down  by  Vice-Chancellor  Turner  in  Morison  v.  Moat  (2).  There  a 
partnership  had  been  formed  to  carry  on  a  business  which  consisted 
in  the  manufacture  of  a  secret  medicinal  preparation :  the  secret 
was  the  exclusive  property  of  the  plaintiffs,  who  were  not  bound 
to  communicate  it  to  any  of  their  partners.  The  defendant, 
who  was  a  former  partner,  had,  during  the  continuance  of  the 
partnership,  become  acquainted  with  the  secret,  but  (as  the  Vice- 
Chancellor  held)  surreptitiously,  and  without  the  knowledge  or 
consent  of  the  plaintiffs.  An  injunction  was  granted  to  restrain 
the  defendant  from  availing  himself  of  the  knowledge  thus 
acquired ;  but  the  Yice-Chancellor  (3)  makes  the  following 
remarks :  "  If  the  defendant,  after  he  became  a  partner  in  the 
concern,  openly  took  part  in  compounding  the  medicines  and 
used  the  secret  for  the  purpose, — if  with  the  knowledge  and  con- 
currence of  the  partners  he  was  permitted  to  acquire,  and  did 
acquire,  a  full  knowledge  of  the  mode  of  compounding  these 
medicines  and  of  the  secret  process  in  the  manufacture  of  them, 
it  would  be  difficult  for  any  of  those  partners  afterwards  to 
restrain  him  from  using  any  knowledge  so  acquired  or  any  secret 
so  disclosed ;  they  would,  I  think,  in  such  a  state  of  circum- 
stances, be  considered  to  have  waived  any  right  to  preserve  the 
secret  for  their  separate  benefit."  A  fortiori  would  this  be  the 
result,  if  it  had  appeared  that  the  plaintiffs  had  contemplated 
from  the  beginning  that  the  defendant  would  become  acquainted 
with  the  secret  and  had  not  required  from  him  any  covenant  not 
to  make  use  of  it. 

In  the  present  case,  the  goodwill  of  the  business  is  the  pro- 
perty of  Mrs.  Trego.    The  partnership  agreement  contemplates 
that  the  Defendant  should  have  the  ordinary  ^rights  of  a  partner 
as  regards  knowledge  of  the  affairs  of  the  partnership.  It 
(I)  [1891]  2  Ch.  244.  (2)  9  Hare,  241.  (3)  9  Hare,  262. 
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contains  no  express  stipulation  to  prevent  the  Defendant  from      c.  A. 
competing  with  Mrs.  Trego  after  the  determination  of  the  i895 
partnership,  or  from  soliciting  the  customers  of  the  partnership,  tI^o 
or  from  making  use  of  information  acquired  by  him  while  a 
partner ;  all  these  matters  might  have  been  expressly  provided  — 

for  had  the  parties  been  so  minded,  and  I  am  unable  to  discover   

any  ground  for  holding  that  any  of  such  stipulations  ought  to 
be  implied.  The  result  is,  therefore,  that  the  motion  must  be 
refused.  I  confess  that  I  have  come  to  this  conclusion  with 
reluctance ;  but  I  must  add  that  I  should  have  been  reluctant 
to  depart  from  what  was  decided  in  Lahouchere  v.  Dawson  (1).  In 
saying  that  I  am  not  to  be  supposed  to  dissent  or  differ  from 
the  conclusion  arrived  at  by  the  Court  of  Appeal  in  Pearson 
V.  Pearson  (2).  It  would  not  be  right  to  do  so ;  and,  indeed,  I 
think  the  decision  in  Pearson  v.  Pearson  is  more  in  accordance 
with  the  older  decisions  than  is  Lahouchere  v.  Dawson.  Still 
I  should  have  been  glad  if  the  Court  of  Appeal  had  seen  its 
way  to  affirm  the  doctrine  of  Lahouchere  v.  Dawson.  As  it  did 
not,  it  seems  to  me  the  result  at  which  I  have  arrived  is  the 
fair  and  necessary  consequence. 

G.  A.  S. 

The  Plaintiffs  appealed  from  this  decision.  The  appeal  was  C.  A. 
heard  on  the  20th  of  February,  1895. 

HastingSy  Q.C.,  Cozens-Eardy,  Q.C.,  and  0.  L.  Clare,  for  the 
Appellants : — 

Pearson  v.  Pearson,  the  case  on  which  Mr.  Justice  Stirling 
mainly  founded  his  judgment,  is  entirely  distinguishable  from 
the  present  case,  for  it  only  decided  that,  if  a  man  sells  the 
goodwill  of  his  business,  he  cannot,  in  the  absence  of  any 
covenant  to  the  contrary,  be  prevented  from  carrying  on  a 
similar  business  in  competition  with  the  business  which  he  has 
sold,  or  from  soliciting  the  customers  of  the  old  business.  But 
a  partner  is  not  entitled  to  use  the  books  of  the  partnership 
except  for  partnership  purposes  ;  he  is  not  entitled  to  use  them 
to  enable  him  to  compete  in  business  with  his  co-partners.  A 
partner  cannot  for  the  purposes  of  the  partnership  want  to  copy 
(1)  Law  Eep.  13  Eq.  322.  (2)  27  Ch.  D.  145. 

Vol.  I.  1895.  2  L  1 
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0.  A.      the  names  of  the  customers,  for  they  are  contained  in  the  books 
1895      to  which  he  has  access.    Such  a  copy  could  be  of  use  to  him 
Teego     only  when  he  had  ceased  to  be  a  partner  and  had  become  a 
Hunt.     stranger.    He  could  not  make  such  a  copy  after  the  partnership 
was  at  an  end ;  how  can  he  be  entitled  to  take  advantage  of  his 
position  as  a  partner  to  do  it  during  the  partnership  ?  What- 
ever rights  a  partner  has  under  the  articles  of  partnership  belong 
to  him  only  in  the  character  of  partner.    It  is  a  material  fact 
that  the  goodwill  is  expressly  reserved  to  Mrs.  Trego.    Lamb  v. 
Evans  (1)  is  very  like  the  present  case.    The  Defendant  has  no 
property  in  the  books  except  for  partnership  purposes. 

Buckley,  Q.C.,  and  G.  Henderson,  for  the  Defendant : — 

The  right  of  a  partner  to  make  use  of  the  partnership  books 
is  not  limited  to  partnership  purposes,  but  extends  to  any  legiti- 
mate purpose :  Partrlership  Ad,  1890,  s.  24,  sub-s.  9  (2).. 

The  principle  of  Pearson  v.  Pearson  (3)  applies.  It  is  settled 
law  that  the  vendor  of  the  goodwill  of  a  business  is,  after  the  sale, 
entitled  to  carry  on  a  similar  business,  even  next  door  to  the 
purchaser,  and  to  solicit  his  old  customers  to  deal  with  him.  Tiiis 
is  not  a  derogation  from  his  grant.  But  he  must  not  state  that 
he  is  the  successor  to  the  old  business,  or  that  he  is  carrying  on 
the  same  business.  He  is  entitled  to  write  to  his  old  customers, 
asking  them  to  deal  with  him.  The  fact  that  A.  B.  was  a  customer 
of  the  firm,  and  the  record  of  that  fact  in  the  books  of  the  firm,  is 
a  valuable  piece  of  property,  and  it  belongs  equally  to  every 
member  of  the  firm.  It  is  admitted  that  a  partner  is  entitled  to 
record  such  a  fact  in  his  mind ;  why,  then,  may  he  not  assist  his 
memory  by  copying  out  entries  from  the  books  ?  If  the  Plaintiffs 
are  right,  a  man,  after  ceasing  to  be  a  partner,  is  bound  to  forget 
•all  that  he  knows  about  the  customers  of  the  firm. 

[They  were  stopped  by  the  Court.] 

0.  L.  Clare,  in  reply. 

(1)  [1893]  1  Ch.  218.  principal  place,  if  there  is  more  than 

(2)  Sect.  24  :  "  (9.)  The  partner-  one),  and  every  partner  may,  when  he 
ship  books  are  to  he  kept  at  the  place  thinks  fit,  have  access  to  and  inspect 
of  business  of  the  partnership  (or  the     and  copy  any  of  them." 

(3)  27  Ch.  D.  145. 
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Lord  Halsbury: —  C.A. 

In  my  opinion,  this  appeal  must  fail.  When  we  analyze  what  ]^ 
it  is  which  is  really  in  question,  it  is  clear  that  it  is  not  the  use  Trego 

V. 

of  the  partnership  books  which  the  Plaintiffs  seek  to  restrain,  but  Hunt. 
the  use  by  the  Defendant  of  the  knowledge  which  has  been 
acquired  by  him  while  a  partner,  so  that  he  shall  not  avail  himself 
of  that  knowledge  hereafter  when  he  ceases  to  be  a  partner  and 
becomes  an  independent  trader.  But  it  is  hardly  susceptible  of 
argument  that,  if  he  may  use  that  knowledge  which  he  has 
acquired  while  a  partner,  and  has  retained  in  his  memory,  he 
is  not  entitled  to  make  use  of  the  partnership  books  which  at 
present  are  as  much  his  books  as  they  are  the  books  of  each  of 
the  other  partners.  The  limitation  which  it  is  sought  to  place  on 
that  use,  namely,  that  it  must  be  for  partnership  purposes  only, 
seems  to  me  entirely  alien  from  the  question  which  has  been 
brought  before  us.  Each  partner,  as  a  partner,  is  entitled  to 
every  piece  of  information  for  any  purpose  which  the  partnership 
books  may  give  him,  and  indeed  the  right  to  that  knowledge 
has  hardly  been  contested.  Bat  it  is  said  that,  although  a 
partner  may  have  a  right  to  that  knowledge,  and  although,  if 
by  an  effort  of  his  memory  he  was  able  to  retain  in  his  mind  the 
names  of  all  the  customers,  he  could  not  be  restrained  from 
using  the  knowledge  so  acquired  in  order  to  compete  with  the 
successors  of  the  firm  after  the  partnership  had  come  to  an  end, 
yet  he  must  not  assist  his  memory  by  copying  out  that  informa- 
tion which  he  had  a  right  to  possess,  and  which  is  contained 
in  the  books  of  the  firm.  It  seems  to  me  that  when  once  you 
give  up  the  principle  laid  down  by  Lord  Bomilly  M.E.  in 
Labouchere  v.  Dawson  (1),  which  is  now  no  longer  law,  you 
are  compelled  to  go  to  this  extent,  that  it  is  perfectly  lawful 
after  a  partnership  has  come  to  an  end  for  a  former  partner 
to  start  as  a  rival  in  trade  of  his  late  co-partners  and  to  solicit 
any  customer  of  the  old  firm.  If  it  is  lawful  to  do  that,  and  if 
the  partnership  books  belong  to  each  partner  for  the  purpose  of 
knowing  what  is  in  them,  and  taking  copies  of  them  if  he 
pleases,  it  seems  hopeless  to  contend  that,  because  his  object  in 
so  doing  is  to  assist  him  in  doing  hereafter  that  which  has  been 

(1)  Law  Rep.  13  Eq.  322. 
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C.A.  determined  to  be  perfectly  lawful,  he  must  not  look  at  or  take 
1895  copies  of  them  for  the  purpose  of  enabling  him  to  do  that 
Trego  which  is  lawful.  I  therefore  agree  with  the  judgment  of 
Hunt  Justice  Stirling,  and  I  think  that  this  appeal  ought  ta 
  be  dismissed  with  costs. 

LiNDLEY  L.J. : — 

I  am  of  the  same  opinion.  The  Plaintiffs  ask  for  an  injunc- 
tion to  restrain  the  Defendant  from  making,  or  causing  to  be 
made,  any  copy  or  extract  of  or  from  the  books  of  the  partner- 
ship existing  between  the  Plaintiffs  and  the  Defendant  for  any 
purpose  other  than  the  purposes  of  the  business  of  the  partner- 
ship, and  from  otherwise  committing  any  breach  of  the  articles. 
[His  Lordship  read  clause  15  of  the  partnership  articles,  and 
continued : — ] 

I  agree  that  that  clause  only  expresses  what  is  the  ordinary 
law  of  partnership,  whether  expressed  or  not.  But  it  shews  that 
the  partners  had  their  attention  called  to  this  matter,  and  that 
they  have  agreed  to  embody  that  provision  in  the  articles.  It 
is  said  that  that  clause  is  controlled  by  clause  20.  [His  Lord- 
ship read  clause  20.] 

Taking  these  two  clauses  together,  I  cannot  possibly  construe 
clause  20  as  preventing  a  partner  from  reading  the  partnership 
books  or  taking  extracts  from  them.  He  has  a  right  to  use  the 
books  for  any  purpose  which  is  not  illegitimate  or  illegal.  If  it 
could  be  proved  that  the  use  which  he  intended  to  make  of  these 
copies  was  adverse  to  the  interests  of  the  firm,  or  an  infringement 
of  the  rights  of  his  co-partners,  I  could  understand  this  appli- 
cation, but  neither  of  those  propositions  can  be  established.  It 
is  not  pretended  that  the  Defendant  is  about  to  make  any  use 
of  these  extracts  which  will  be  detrimental  to  the  firm.  He 
does  not  intend  to  make  any  use  of  them  until  the  firm  shall 
have  come  to  an  end.  It  cannot  now  be  said  with  truth  that  he 
is  going  to  use  the  copies  or  extracts  in  any  way  which  will 
infringe  the  rights  of  the  other  partners.  So  long  as  Labouohere 
V.  Dawson  (1)  stood  unimpeached  that  might  have  been  said ; 
but  that  case  has  been  overruled  by  Pearson  v.  Pearson  (2). 
(1)  Law  Rep.  13  Eq.  322.  ,         (2)  27  Ch.  D.  145. 
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I  regret  it,  but  so  it  is.    Laboucliere  v.  Dawson  (1)  is  no  longer  c.  A. 

law,  and,  that  being  so,  it  appears  to  me  that  the  groundwork  i895 

of  the  present  application  is  entirely  cut  away,  and  I  do  not  see  treqo 

how  we  can,  consistently  with  established  principles,  differ  from  g;^^ 

the  view  taken  by  Mr.  Justice  Stirling,    In  my  opinion  this   

appeal  fails,  and  it  must  be  dismissed  with  costs. 


A.  L.  Smith  L.J. : — 

I  am  of  the  same  opinion.  A  partner,  as  long  as  he  remains 
a  partner,  is  entitled  to  the  information  contained  in  the  partner- 
ship books.  Prima  facie  that  is  his  right  so  long  as  he  does  not 
seek  the  information  for  the  purpose  of  doing  an  injury  to  the 
firm,  or  for  an  illegal  purpose.  But  no  such  considerations  arise 
in  this  case,  because,  as  was  held  in  Pearson  v.  Pearson  (2),  the 
object  for  which  the  information  in  question  is  sought  by  the 
Defendant  is  a  legal  one,  and  there  is  no  pretence  for  saying 
that,  so  long  as  the  partnership  exists  (and  it  will  come  to  an  end 
at  the  close  of  this  year)  the  Defendant  will  do  anything  to  injure 
his  partners.  It  seems  to  me,  therefore,  that  the  Defendant  is 
only  doing  that  which  the  law  permits  him  to  do.  No  doubt  he 
intends,  when  the  partnership  has  come  to  an  end,  to  solicit  the 
old  customers,  so  that  he  may  obtain  them  as  customers  of  the 
business  which  he  intends  to  set  up  for  himself,  but,  as  I  have 
already  pointed  out,  Pearson  v.  Pearson  shews  that  this  may 
be  done  and  is  not  prohibited.  Therefore  the  ground  of  this 
appeal  fails,  and  the  judgment  of  Mr.  Justice  Stirling  is  correct. 


Solicitors :  B,  Miller ,  Wiggins  dt  Naylor  ;  H.  J.  Mannings. 

(1)  Law  Eep.  13  Eq.  322.  (2)  27  Ch.  D.  145. 
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March  1. 


[1894    D.  2262.) 


Trustee — Cestui  que  Trust — Beversionary  Legatee — Information  as  to  Investment 
of  Testatorh  Estate — Solicitor  and  Client — Costs — Personal  Order  against 
Solicitor — Rules  of  Supreme  Courts  1883,  Order  lxv.j  r.  11. 

The  Plaintiff,  being  beneficially  entitled  under  a  will  to  a  one-ninth 
share  of  a  sum  of  £900  expectant  on  the  death  of  a  tenant  for  life,  demanded 
from  the  trustees  of  the  will  particulars  of  the  investments  of  the  testator's 
estate.    The  estate  was  amply  sufficient  for  payment  of  the  legacy : — 

Eeldf  that  the  trustees  were  bound  to  furnish  such  particulars. 

The  Plaintiff's  solicitor  having  shewn  unreasonable  haste  in  commencing 
litigation,  the  application  for  particulars  was  granted  without  costs  as 
between  the  parties,  but  an  order  was  made  against  the  solicitor,  under 
Order  lxv.,  rule  11,  that  he  should  be  disallowed  his  costs  against  his 
client. 

This  was  an  appeal  from  a  decision  of  Mr.  Justice  North  in 
Chambers. 

William  Dartnall,  by  his  will,  dated  in  1891,  appointed  the 
Defendants,  E,  Goddard  and  W.  F.  G,  Boherts,  executors  and 
trustees  thereof,  and  devised  and  bequeathed  his  real  and  personal 
estate  to  his  trustees  upon  trust  for  sale  and  conversion,  and 
after  payment  of  his  funeral  and  testamentary  expenses  and 
debts  and  legacies,  upon  trust  to  pay  the  income  of  the  trust 
moneys  to  his  wife  for  life,  and  after  her  death  to  hold  the  said 
trust  premises  and  the  income  thereof  upon  trust  to  divide  the 
sum  of  £900  equally  between  the  children  of  the  testator's 
cousin,  T.  Dartnall,  living  at  the  testator's  death.  And  the  will 
contained  a  direction  that  the  trustees  should  permit  the  testator's 
personal  estate  invested  at  his  decease  in  or  upon  any  stocks, 
funds,  shares,  or  securities  whatsoever  yielding  income  to  continue 
in  the  same  state  of  investment  so  long  as  they  should  think  fit, 
but,  subject  to  such  discretionary  power,  should  invest  the  residue 
of  the  said  moneys  standing  in  their  names  or  under  their  control^ 
and  the  trustees  were  empowered  to  vary  the  investments  at 
their  discretion. 
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The  testator  died  on  the  23rd  of  July,  1894,  and  his  will  was 
proved  on  the  17th  of  August,  1894. 

At  the  date  of  his  death  there  were  living  nine  children  of 
T,  Dartnall,  of  whom  the  Plaintiff,  Mrs.  Sawtjer,  was  one. 

At  this  date  the  testator's  widow  was  aged  eighty-four. 

The  personal  estate  of  the  testator  was  valued  at  £12,286  12s. 
The  funeral  and  testamentary  expenses,  debts,  and  legacies 
payable  in  priority  to  the  £900  were  of  a  trifling  amount. 

On  the  26th  of  November,  1894,  the  Plaintiff  through  her 
solicitors,  Messrs.  Mear  &  Fowler ,  wrote  to  the  Defendant  Goddard 
for  information  as  to  the  £900  bequeathed  by  the  testator's  will, 
and  inclosed  a  list  of  questions  to  be  answered  by  him. 

The  Defendants'  solicitors,  Messrs.  Nield  &  Stroufs,  having  first 
ascertained  that  the  Plaintiff's  reason  for  requiring  the  information 
was  to  enable  her  to  mortgage  her  interest  under  the  will,  and 
that  she  did  not  contemplate  taking  hostile  proceedings  against 
the  Defendants,  replied  that  they  were  prepared  to  give  such 
information  as  their  clients  might  be  reasonably  required  to  give 
upon  the  usual  terms,  and,  upon  receiving  £1  lis.  6d.  for  their 
charges,  they  supplied  the  Plaintiff's  solicitors  with  answers  to 
the  questions  submitted  to  them.  The  3rd  question  was  as 
follows  :  "  Please  state  how  the  £900  bequeathed  to  the  children 
of  T,  Bartnall  is  invested." 

The  answer  was  as  follows :  "  There  has  been  no  appropriation 
of  securities,  nor  is  it  necessary  or  desirable  there  should  be- 
until  the  life  tenant  of  the  whole  estate  dies." 

On  the  8th  of  December  the  Plaintiff's  solicitors  wrote  acknow- 
ledging the  replies  to  the  questions,  and  the  letter  continued  as 
follows :  "  Keferring  to  question  3  and  reply  thereto,  please  send 
us  a  statement  showing  the  investments  forming  the  trust  estate 
of  the  testator." 

On  the  11th  of  December  the  Defendants'  solicitors  replied  as 
follows :  "  We  have  seen  our  client  upon  your  letter  of  the  8th 
instant,  and  he  considers  that  ample  particulars  have  already 
been  given,  and  therefore  will  not  instruct  us  to  furnish  par- 
ticulars of  the  present  investments.  We  will  say  generally  that 
at  the  date  of  proof  of  the  will  the  securities  consisted  of  a. 
variety  of  foreign  railway  and  government  bonds,  and  also  a 
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considerable  quantity  of  English  railway  stock.  The  amount  at 
which  the  particular  estate  was  sworn  was  £12,286  12s.,  so  that 
you  may  draw  your  own  conclusion  as  to  the  security  of  Mrs. 
Sawyer,  You  will  have  examined  the  will  and  will  have  observed 
that  the  executors  have  a  very  wide  power,  viz.,  that  of  con- 
tinuing the  investments  in  the  same  state  as  they  were  at  the 
testator's  decease,  providing  that  they  yield  income.  We  cannot 
add  to  these  particulars,  which  we  trust  will  be  now  considered 
satisfactory." 

On  the  14th  of  December  Messrs.  Mear  &  Fowler,  on  behalf 
of  the  Plaintiff,  took  out  an  originating  summons  against  the 
trustees,  asking  (1.)  that  they  might  be  ordered  to  furnish 
proper  particulars  and  accounts  of  the  real  and  personal  estate  of 
the  testator  and  the  investments  thereof,  and  that  they  might  be 
ordered  to  sign  proper  authorities  to  the  railway  and  other 
companies  in  which  any  part  of  the  trust  funds  might  be  invested 
to  supply  information  to  the  Plaintiff  as  to  the  amount  of  stock 
or  shares,  and  in  whose  name  the  same  stood ;  (2.)  administration 
of  the  testator's  estate  if  and  so  far  as  necessary ;  (3.)  payment 
by  the  trustees  of  the  costs  of  the  application. 

On  the  20th  of  December  the  Plaintiff  assigned  her  interest 
under  the  will  by  way  of  mortgage  to  the  Legal  Beversionary 
Society  to  secure  the  sum  of  £27,  and  notice  of  the  assignment 
was  given  to  the  Defendants  in  due  course.  The  summons  was 
resisted  by  the  Defendants  on  the  ground  that  the  Plaintiff  had 
received  all  the  information  to  which  she  was  entitled. 

The  Defendant  Boberts,  in  an  affidavit  in  opposition  to  the 
summons,  deposed  that  he  called  upon  the  Plaintiff  to  endeavour 
to  persuade  her  to  abandon  the  proceedings,  and  that  in  reply 
the  Plaintiff  said  that  it  was  Mr.  Mear  (to  whom  she  had  gone 
for  an  advance  of  money,  and  through  whom  she  received  £20) 
who  advised  her  to  take  the  proceedings,  and  that  before  she 
would  authorize  the  proceedings  he  had  expressly  said  that  the 
costs  would  come  out  of  the  estate. 

This  was  not  denied  by  the  Plaintiff.  Mr.  Mear,  however, 
denied  that  he  advised  the  Plaintiff  that  the  costs  of  the  pro- 
ceedings would  come  out  of  the  estate,  though  he  told  her  that 
in  his  opinion  the  refusal  of  the  trustees  to  give  particulars  was 
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unreasonable,  and  that  the  Court  would  probably  visit  them  with 
the  costs  of  proceedings  to  obtain  same. 

The  summons  was  heard  before  Mr.  Justice  North  in  Chambers 
on  the  28th  of  January,  1895. 

The  learned  Judge  was  of  opinion,  first,  the  application  ought 
not  to  have  been  made,  and,  secondly,  that  it  was  made  too  soon. 
He  accordingly  dismissed  the  summons,  with  costs  to  be  paid  by 
the  Plaintiff.  He  also  made  an  order  under  Order  lxv.,  rule  1, 
that  Messrs.  Mear  &  Fowler,  the  solicitors  to  the  Plaintiff,  should 
be  disallowed  their  costs  of  the  application  against  her,  and 
should  repay  to  the  Plaintiff  the  costs  directed  to  be  paid  by 
her  to  the  Defendants ;  but  the  summons  was  to  stand  over  for 
a  week  in  order  to  give  the  Plaintiff's  solicitors  an  opportunity 
of  shewing  cause  why  they  should  not  be  made  personally  liable 
for  the  costs. 

The  Plaintiff  and  her  solicitors,  Messrs.  Mear  &  Fowler, 
appealed. 

Cozens-Hardy,  Q.C.,  and  E.  C.  Macnaghten,  for  the  Appel- 
lants : — 

(1.)  The  Plaintiff  requires  a  list  of  the  investments  of  the 
testator's  estate  in  order  to  enable  her  to  mortgage  her  legacy 
to  the  best  advantage.  A  legatee  has  a  clear  right  to  informa- 
tion at  his  own  cost  as  to  what  the  testator's  estate  consists  of : 
Ottleij  V.  Gilby  (1) ;  and  it  is  immaterial  that  his  interest  under 
the  will  is  reversionary:  In  re  Tillott  (2).  It  is  a  duty  of  a 
trustee  to  give  to  all  his  cestuis  que  trust  on  demand  all  particu- 
lars as  to  the  trust  fund  and  as  to  the  mode  of  dealing  with  it : 
Lmv  V.  Bouverie  (3),  per  Lord  Justice  Lindley, 

(2.)  The  Plaintiff's  solicitors  ought  not  to  have  been  made 
personally  liable  for  all  the  costs.  In  order  to  justify  a  personal 
order  against  a  solicitor  under  Order  lxv.,  rule  11,  there  must 
be  proof  of  some  misconduct  or  negligence  on  his  part:  In  re 
Bradford  (4). 

MicMem,  for  the  Kespondents : — 

The  Plaintiff  was  not  entitled  to  any  further  information. 
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(1)  8  Beav.  602. 

(2)  [1892]  1  Ch.  86. 


(3)  [1891]  3  Ch.  82,  99. 

(4)  15  Q.  B.  D.  635. 
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having  regard  to  the  amount  of  the  legacy  and  the  value  of  the 
estate.  There  was  no  suggestion  that  the  estate  was  in  any 
danger  of  being  insufficient  for  the  payment  of  the  legacy. 

Assuming  that  the  Plaintiff  was  entitled  to  the  information 
she  required,  it  was  unreasonable  to  commence  these  proceedings 
without  any  further  communication  with  the  trustees. 


CozenS'Hardy,  in  reply. 


Lord  Halsbuky  : — 

I  confess  I  have  the  greatest  possible  difficulty  in  apportion- 
ing the  blame  which  appears  to  me  to  rest  on  both  sides.  In  the 
first  instance  the  application  made  on  behalf  of  the  Plaintiff  for 
particulars  of  the  trust  estate  and  the  investment  thereof  was, 
in  my  opinion,  a  just  and  proper  one,  and  ought  to  have  been 
granted.  I  see  no  reason  why  the  trustees  should  not  have 
granted  it.  They  did  not  base  their  objection  upon  the  fact 
that  the  application  was  made  within  five  months  of  the  testator's 
death,  and  I  am  wholly  unable  to  understand  what  their  objection 
was.  If  the  matter  stopped  there,  I  should  have  thought  that 
the  Court  ought  to  have  made  an  order  directing  the  trustees 
to  supply  the  required  particulars  and  to  pay  the  costs  of  the 
application.  But  the  matter  does  not  stop  there.  The  parties 
get  into  a  correspondence,  and  within  three  days  of  the  last 
letter  of  the  trustees  an  originating  summons  of  a  hostile 
character  is  taken  out  against  the  trustees,  and  the  Court  is  asked 
to  order  the  trustees  to  pay  the  costs  of  it.  Then,  when  the 
parties  go  before  the  learned  Judge,  the  trustees  stick  to  their 
original  position.  They  still  adhere  to  the  view  that  they  have 
given  the  Plaintiff  adequate  information,  and  they  make  no 
offer  to  give  her  any  more.  I  think  that,  although  the  matter 
was  a  small  one,  the  Plaintiff  was  entitled  to  the  information 
she  sought.  I  confess  I  am  not  quite  able  to  understand  the 
learned  Judge's  decision.  Both  parties  had  been  unreasonable ; 
but  the  learned  Judge  dismissed  the  summons  with  costs  against 
the  Plaintiff,  and  ordered  that  the  Plaintiff's  solicitors  should 
not  only  be  disallowed  all  costs  against  the  Plaintiff,  but  should 
repay  all  the  costs  incurred  by  her.    I  do  not  think  that  that  is 
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a  reasonable  use  to  make  of  Order  lxv.,  rule  11.  I  think  we 
should  discharge  the  order  of  the  learned  Judge,  and  should 
order  the  trustees  to  supply  the  particulars  asked  for.  Then 
I  am  disposed  to  think,  considering  the  circumstances  under 
which  this  litigation  has  been  commenced,  that  we  should  make 
no  order  as  to  costs  either  here  or  below,  except  that  the  Plain- 
tiffs solicitors  shall  be  disallowed  all  costs  against  her.  For 
although  I  do  not  think  it  was  right  to  order  these  solicitors  to 
pay  costs  in  this  case,  I  think  that  they  are  not  entitled  to  get 
any  costs  from  their  client. 
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LiNDLEY  L.J. : — 

The  difficulty  here  is  to  do  justice  as  to  the  costs,  which  must 
now  be  very  considerable.  I  think  it  was  unfortunate,  to  say  the 
least,  that  the  trustees'  solicitors  wrote  that  letter  of  the  11th  of 
December,  1894,  which  was  in  effect  a  refusal  to  give  any  further 
particulars.  I  do  not  myself  think  that  any  injustice  was  done 
to  the  Plaintiff,  because  I  do  not  believe  that  practically  she 
wanted  information  as  to  the  investments  of  the  trust  estate  ; 
but  the  conduct  of  the  trustees  shews  that  they  were  unreason- 
able, because  in  strict  right  the  Plaintiff  was  entitled  to  the 
further  information  which  she  asked  for.  But  then  this  summons 
was  immediately  taken  out  without  any  further  communication 
with  the  trustees  or  their  solicitors,  and  it  was  a  very  hostile 
summons.  In  my  opinion  the  order  of  Mr.  Justice  North  went 
too  far,  though  I  think  he  was  quite  right  in  endeavouring  to 
save  the  testator's  estate  from  the  costs  of  this  litigation.  I 
think  the  right  order  will  be  as  follows  :  Discharge  the  order  of 
Mr.  Justice  North,  Direct  the  trustees  to  give  a  list  of  the 
investments  of  the  testator's  estate.  No  order  as  to  costs  either 
here  or  below,  except  that  the  Plaintiff's  solicitors  be  disallowed 
all  costs  as  against  her. 


A.  L.  Smith  L.J.  concurred. 


Solicitors  for  Plaintiff:  Mear  &  Fowler. 
Solicitors  for  Defendants :  Nield  &  Strouts. 

H.  C.  J. 
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[1894:   R.  2260.] 

'^'****24?'        ^^(^^'^ty  —  Administration  —  Announcement  of  Scholarship  —  Contract  or 

  Invitation — Refusal  to  elect — Action  hy  Candidate — Consent  of  Charity 

Commissioners— Charitable  Trusts  Act,  1853  (16  &  17  Vict.  c.  137)  s.  17. 

A  trust  deed  provided  that  a  scholarship  should  be  awarded  to  the 
pupil  leaviDg  the  M.  School  and  going  to  University  College,  London^  who 
should  pass  the  best  examination  in  subjects  to  be  determined  upon  from 
time  to  time  by  the  duly  appointed  examiners  for  the  scholarship ;  the 
trustees  announced  an  examination  for  June,  1894,  which  was  held  by  a 
duly  appointed  examiner,  and  in  which  the  Plaintiff  obtained  the  highest 
number  of  marks.  The  announcement  of  the  examination  contained  no 
offer  or  statement  that  the  scholarship  would  be  awarded  to  the  pupil  who 
passed  the  best  examination.  The  trustees  having  declined  to  award  the 
scholarship  to  the  Plaintiff,  this  action  was  commenced  against  them 
claiming  a  declaration  that  the  Plaintiff  was  entitled  to  the  possession  and 
enjoyment  of  the  scholarship,  and  an  order  directing  the  Defendants  to 
put  the  Plaintiff  in  possession : — 

Held,  that  the  trusts  of  the  deed  could  not  be  imported  into  the  announce- 
ment of  the  examination ;  that  there  was  nothing  in  the  nature  of  a 
contract  between  the  Plaintiff  and  the  trustees,  and  that,  as  the  Plaintiff's 
alleged  individual  equitable  right  involved  the  partial  execution  or  adminis- 
tration of  the  charitable  trusts,  the  certificate  of  the  Charity  Commissioners 
was  necessary  before  the  action  could  be  proceeded  with. 

Bendall  v.  Blair  (1)  discussed  and  explained. 

Motion. 

The  Plaintiff  in  this  action  claimed  a  declaration  that  he  was 
entitled  to  the  possession  and  enjoyment  of  a  scholarship  founded 
by  a  trust  deed  of  January,  1854,  of  which  the  Defendants  were 
the  present  trustees;  the  only  question  raised  by  the  present 
application  was,  whether  the  certificate  of  the  Charity  Commis- 
sioners, pursuant  to  sect.  17  of  the  Charitable  Trusts  Act,  1853, 
was  necessary  before  the  action  could  be  proceeded  with.  The 
facts  material  for  the  purposes  of  this  report,  as  set  forth  in  the 
statement  of  claim,  were  as  follows  : — 

By  the  deed  of  January,  1854,  it  was  provided  that  the  trustees 
for  the  time  being  should  at  all  times  thereafter  stand  possessed 
of  a  capital  sum  of  £1000,  and  the  securities  or  property  in  or 

(1)  45  Ch.  D.  139. 
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upon  whicli  the  same  might  from  time  to  time  be  invested,  as  a  CHITTY  J. 
fund  or  endowment  for  the  support  of  a  scholarship  in  connection  1895 
with  the  Protestant  Dissenters   Grammar  School  at  Mill  Hill,  Rooke 
Hendon,  in  the  county  of  Middlesex,  to  be  called  the  Bousfield 

Scholarship,  upon  the  trusts  and  subject  to  (amongst  others)  the   

following  rules :  (1st.)  That  the  scholarship  should  be  of  the 
value  of  such  net  yearly  income  as  the  said  capital  sum  of  £1000 
when  invested  should  produce.  (2nd.)  That  it  should  be  tenable 
for  three  years  from  the  time  of  the  scholar  elect  entering  at  one 
of  the  colleges  thereinafter  mentioned,  provided  he  should 
continue  his  studies  at  such  college  as  aforesaid.  (3rd.)  That 
the  holder  should  pursue  his  studies  during  such  three  years  at 
University  College,  London  (or,  if  intended  for  the  ministry),  either 
there,  or  at  New  College,  London,  and,  on  his  ceasing  to  do  so,  he 
should  forfeit  and  vacate  the  scholarship  for  the  then  unexpired 
portion  of  the  three  years,  and  the  scholarship  should,  on  such 
forfeiture,  be  again  bestowed  as  thereinafter  provided.  (6th.)  That 
on  any  avoidance  thereof,  except  as  in  the  8th  rale  mentioned, 
the  scholarship  should  be  awarded  to  the  pupil  leaving  Mill  Hill 
School,  and  going  to  such  college  as  aforesaid,  who  should  pass 
the  best  examination  in  subjects  to  be  determined  upon  from 
time  to  time  by  the  examiner  or  examiners  for  the  scholarship. 
(7th.)  That  the  examination  should  be  held  at  some  time  within 
the  first  seven  days  of  June.  (8th.)  That  when  any  vacancy 
should  occur,  by  death  or  other  means  within  a  period  of  three 
years  from  the  last  avoidance  of  the  scholarship,  if  no  half- 
yearly  payment  should  have  become  due  to  the  scholar  elect  so 
avoiding  it,  then  the  next  highest  boy  at  the  last  examination 
who  was  duly  qualified  to  hold  the  scholarship  should  succeed 
thereto,  but  if  there  should  be  no  such  boy,  or  if  any  half-yearly 
payment  should  have  been  made  or  become  due  to  the  scholar 
so  avoiding  the  scholarship,  the  scholarship  should  remain 
vacant  till  the  following  June.  (9th.)  That  the  examiner  or 
examiners  for  the  scholarship  should  from  time  to  time  be  chosen 
by  the  trustees  for  the  time  being,  subject  to  the  approval  of  the 
committee  of  the  said  school. 

In  June,  1893,  the  scholarship  having  become  vacant,  an 
examination  was  held  by  examiners  duly  appointed  in  accordance 
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CHITTY  J.  witli  the  provisions  of  the  trust  deed ;  at  this  examination  the 
1895       Plaintiff  and  three  other  duly  qualified  candidates  presented 
RooKE     themselves,  and  as  the  result  of  the  examination,  the  Plaintiff 

^  ^'        was  placed  third  in  order  of  merit. 

Dawson.  ^ 

  In  September,  1893,  the  candidate  who  had  been  placed  first 

in  the  examination  resigned  the  scholarship  ;  but  the  Defendants 
did  not  give  notice  of  such  resignation  to  the  next  highest 
candidate,  nor  award  him  the  scholarship  ;  but  they  announced 
instead  that  another  examination  for  the  said  scholarship  would 
be  held  in  the  year  1894. 

An  examination  was  accordingly  held  in  June,  1894,  by  a  duly 
appointed  examiner,  and  at  this  examination  two  duly  qualified 
candidates  presented  themselves,  namely,  the  Plaintiff  and 
another.  The  Plaintiff  passed  the  best  examination,  obtaining 
570  marks,  while  the  other  candidate  obtained  only  496  marks. 
The  Plaintiff  duly  entered  as  a  student  at  University  College, 
London,  on  the  first  day  of  the  October  term,  1894,  and  was  still 
pursuing  his  studies  at  that  college. 

By  a  deed  poll  of  November,  1894,  the  candidate  who  had  been 
second  in  the  examination  of  June,  1893,  renounced  and  dis- 
claimed all  title  to  or  interest  in  the  said  scholarship. 

The  Plaintiff  submitted  that,  under  the  circumstances  above 
stated,  he  was  entitled  to  the  enjoyment  of  the  said  scholarship, 
and  he  alleged  that  he  had  applied  to  the  Defendants  to  award 
the  same  to  him  accordingly,  but  that  the  Defendants  refused  to 
award  the  said  scholarship  to  him,  or  to  recognise  any  right  or 
title  of  the  Plaintiff  in  or  to  the  same. 

The  Plaintiff',  after  alleging  his  willingness  to  perform  and 
fulfil  all  the  conditions  of  holding,  and  enjoying  the  scholar- 
ship, claimed  A  declaration  that  under  the  circumstances 
above  stated  he  is  entitled  to  the  possession  and  enjoyment  of 
the  said  Bousfield  ScholarsMj:),  subject  to  his  performing  the 
conditions  in  the  above  stated  indenture  expressed." 

"  An  order  directing  the  Defendants  forthwith  to  put  the 
Plaintiff  in  the  possession  and  enjoyment  of  the  said  scholarship 
accordingly." 

The  writ  was  issued  on  the  18th  of  December,  1894,  the  foot- 
note stating  that  the  Defendants  were  sued  as  trustees. 
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The  Defendants  now  moved  to  stay  all  further  proceedings,  on  CHITTY  J. 
the  ground  that  an  order  or  certificate  of  the  Charity  Commis-  i895 
sioners,  authorizing  the  action,  had  not  been  obtained  under 
sect.  17  of  the  Charitable  Trusts  Act,  1853. 


Faru'ell,  Q.C.,  and  Michlem,  for  the  Defendants : — 

The  proper  way  of  raising  this  objection  appears  to  be  by  a 
motion  to  stay  proceedings  :  Hodgson  v.  Forsfer  (1). 

The  only  interest  of  the  Plaintiff  is  as  an  object  of  the  charity, 
and  the  claim  involves  a  partial  administration  ;  the  consent  of 
the  Charity  Commissioners  is,  therefore,  necessary :  Braund  v. 
Earl  of  Devon  (2)  ;  Bentliall  v.  Earl  of  Kilmorey  (3). 

The  fact  that  administration  is  not  expressly  asked  for  by  the 
statement  of  claim  makes  no  difference,  because  that  claim,  in 
effect,  asks  to  receive  the  funds  of  the  charity  :  Tudor  s  Charitable 
Trusts  (4).    [Blandford  v.  Thacherell  (5)  was  also  referred  to.] 

The  judgments  of  Lords  Justices  Bowen  and  Fry,  in  Bendall  v. 
Blair  (6),  are  not  intended  to  overrule  Braund  v.  Earl  of  Devon  ; 
the  basis  of  these  judgments  is  contract,  a  common  law  right,  and 
the  remedy  for  breach  of  it.  No  contract  is  pleaded  or  hinted 
at  in  the  claim ;  nor  that  there  was  any  implied  promise  to  give 
the  scholarship  to  the  boy  who  obtained  the  highest  marks,  as 
in  In  re  Nettle's  Charity  (7)  ;  no  such  promise  or  contract  can  be 
imposed  as  was  done  in  Spencer  v.  Harding  (8),  or  Carlill  v. 
Carbolic  Smolce  Ball  Comjpany  (9).  The  claim  makes  out  an  indi- 
vidual equitable  right,  which  involves  the  construction  of  the 
trust  deed,  and,  therefore,  the  partial  administration  of  the 
charity.  All  further  proceedings  should,  therefore,  be  stayed 
until  the  consent  of  the  Charity  Commissioners  has  been 
obtained. 

Levett,  Q.C.,  and  Wurtzburg,  for  the  Plaintiff,  contra  : — 
The  certificate  of  the  Charity  Commissioners  is  not  necessary. 
The  object  of  sect.  17  of  the  Charitable  Trusts  Act,  1853,  was  to 


(1)  W.  N.  (1877)  74. 

(2)  Law  Kep.  3  Ch.  800. 

(3)  25  Ch.  D.  39. 

(4)  3rd  Ed.  p.  477. 


(5)  2  Yes.  238. 

(6)  45  Ch.  D.  139. 

(7)  Law  Rep.  14  Eq.  434. 

(8)  Ibid.  5  C.  P.  561. 


(9)  [1893]  1  Q.  B.  256. 
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CHITTY  J.  stop  actions  being  commenced  against  charities  for  the  sake  of 
1895       making  costs,  and  generally  to  prevent  the  assets  of  a  charity 
KooKE     ^Tcom  being  wasted  by  fruitless  and  frivolous  actions  ;  to  protect 
Dawson  charity  as  was  stated  in  Holme  v.  Guy  (1).    It  was  never 

  intended  to  interfere  with  a  private  right. 

The  Plaintiff's  case  here  is  founded  on  a  contract  with  the 
Defendants,  arising  out  of  the  notice  of  an  examination  to  be 
held,  and  the  conduct  of  the  Plaintiff  in  coming  in  to  be 
examined  :  Williams  v.  Carwardine  (2).  The  announcement  of 
the  examination  tacitly  imported  the  provisions  of  the  trust 
deed,  and  constituted  an  offer  to  award  the  scholarship  to  the 
boy  who  obtained  the  highest  marks.  As  soon  as  the  examiners 
certified  that  the  Plaintiff  was  the  better  of  the  two  candidates, 
it  was  just  the  same  as  if  his  name  had  been  inserted  in  the 
trust  deed,  and  he  can  bring  an  action  to  assert  his  individual 
equitable  right. 

The  Plaintiff  is  not  attempting  to  administer  the  charity. 
The  result  of  the  observations  of  Lords  Justices  Bowen  and  Fr^j 
in  Bendall  v.  Blair  (3),  shew  that  whenever  any  person  can  say, 
"  I  am  an  object  of  the  charity,"  he  can  maintain  an  action  with 
reference  to  the  charity,  to  enforce  his  individual  equitable 
right,  without  the  consent  of  the  Charity  Commissioners,  and  on 
this  point  Braund  v.  Earl  of  Devon  (4)  is  overruled.  \Fisher  v. 
Jaclcson  (5)  was  also  referred  to.] 

Farwelly  in  reply  : — 

The  question  of  contract  arising  out  of  examinations  was 
unsuccessfully  raised  in  Thomson  v.  University  of  London  (6). 
[He  was  stopped.] 

Chitty  J. : — 

The  Plaintiff  asks  for  a  declaration  under  the  circumstances  I 
will  mention — that  he  is  entitled  to,  what  is  termed,  possession 
and  enjoyment  of  the  scholarship  in  question,  and  for  an  order 
directing  the  Defendants,  who  are  sued  only  as  trustees,  to  put 

(1)  5  Oh.  D.  901.  .  (4)  Law  Rep.  3  Ch.  800. 

(2)  4  B.  &  Ad.  621.  (5)  [1891]  2  Ch.  84. 

(3)  45  Ch.  D.  139.  (6)  33  L.  J.  (Cb.)  625,  635. 
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him  in  possession,  as  it  is  termed,  and  enjoyment  of  the  scholar-  CHITTY  J. 
ship.    "  Possession  "  of  the  scholarship  is  not  a  proper  term.  1895 
Enjoyment  of  the  scholarship  means,  payment  out  of  the  charity  rooke 
estate  of  some  £50  a  year  from  the  investments,  which,  if  the  D^^'g^j^ 

Plaintiff  is  right,  he  would  be  entitled  to  as  one  of  the  objects   

of  the  charity.  "  Possession  "  is  used  in  the  statement  of  claim 
for  the  purpose  of  bringing  the  case,  if  possible,  within  the 
range  of  the  authorities  such  as  Holme  v.  Guy  (1).  I  am 
referring  to  cases  where  the  plaintiff  is  in  possession  of  some 
real  property,  and  seeks  to  defend  that  possession  as  against 
trespassers  and  others.  [His  Lordship  then  shortly  stated  the 
circumstances  under  which  the  action  was  brought  and  on  which 
the  Plaintiff  relied,  and  continued  : — ] 

For  the  purpose  of  bringing  the  case  within  the  scope  of  those 
cases  which  I  have  already  mentioned,  the  Plaintiff  has  argued 
at  the  Bar,  that  he  has  a  case  of  contract  against  the  Defendants. 
I  have  already  referred  to  the  circumstance  that  the  Defendants 
are  sued  as  trustees  of  the  charity,  and  it  would  not  be  right  to 
proceed  with  the  suit  in  that  form,  if  the  case  were  one  of 
contract  binding  the  Defendants  personally  to  some  obligation. 
It  is  quite  clear  that  if  a  person  who  is  a  trustee,  either  of  a 
charity  or  a  private  trust,  were  to  order  a  man  to  do  repairs  on 
the  trust  property,  or  employ  a  servant  to  sweep  out  a  house 
part  of  the  trust  estate,  he  would,  unless  there  was  something  to 
the  contrary  in  the  contract,  be  personally  liable  on  the  contract 
just  as  any  other  of  Her  Majesty's  subjects.  It  would  be  in  vain 
for  him,  unless  it  was  an  action  for  specific  performance,  to  say, 
I  am  trustee  and  I  cannot  pay  you  out  of  the  trust  fund,  and, 
therefore,  I  am  not  liable  at  all.  In  fact,  the  circumstance  that 
h^  was  a  trustee  would  be  immaterial. 

Now  the  point  made  is  that  there  was  a  contract,  such  as  is 
found  in  the  cases  of  an  offer  of  a  reward  or  the  like.  There, 
when  a  public  offer  is  made  to  all  the  world,  proposing  that 
some  service  should  be  done,  and  the  service  is  performed,  there 
is  a  contract  in  point  of  law.  There  may  be  offers  not  resulting, 
when  the  offer  is  accepted,  in  a  contract.  An  excellent  illustra- 
tion of  that  proposition  is  offered  by  Spencer  v.  Harding  (2). 
(1)  5  Ch.  D.  901.  (2)  Law  Kep.  5  C.  P.  561. 

YoL.  I.  1895.  Z  M  ^  1 
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OHITTY  J.  In  that  case  the  defendants  sent  out  a  circular  as  follows  :  "  We- 
1895      are  instructed  to  offer  to  the  wholesale  trade  for  sale  by  tender 
EooKE  stock  in  trade  of "  A.,  amounting  to  so  and  so,  "  and  which 

Dawson     ^^^^  ^  discount  in  one  lot.    Payment  to  be  made  in 

  cash."    It  was  held  that  this  did  not  amount  to  a  contract  or 

promise  to  sell  to  the  person  who  made  the  highest  tender. 
The  judgment  of  the  Court  was  that  this  was,  to  use  Mr.  Justice 
Wines'  words  (1)  :  "  A  mere  proclamation  that  the  defendants  are 
ready  to  chaffer  for  the  sale  of  the  goods,  and  to  receive  offers  for 
the  purchase  of  them."  Applying  the  principles  of  that  case  to 
the  present,  is  there  a  contract  ?  In  my  opinion  there  is  nothing 
more  than  a  proclamation  that  an  examination  for  a  scholarship 
will  be  held,  and  there  is  no  announcement  that  the  scholarship 
will  be  awarded  to  the  scholar  who  obtains  the  highest  number 
of  marks.  Consequently  by  coming  in  and  submitting  to  the 
examination  the  Plaintiff  did  not  do  that  which  resulted  in 
a  contract.  It  is  plain  the  Plaintiff  could  not  state  that  the 
announcement  included  the  term  that  the  scholarship  would  be 
awarded,  in  all  events,  to  the  boy  who  got  the  highest  number 
of  marks.  That  would  be  a  most  improbable  announcement  to 
be  made  by  trustees  in  the  position  of  these  Defendants.  But 
whether  probable  or  not,  according  to  the  allegations  here, 
which  I  understand  are  true,  the  announcement  was  simply  the 
announcement  I  have  stated,  and  it  was  not  coupled  with  any 
statement  to  the  effect  that  the  boy  who  had  the  greatest 
number  of  marks  should  have  the  scholarship. 

The  learned  counsel  for  the  Plaintiff  argued  that  they  were 
entitled  to  eke  out  this  imperfect  statement,  on  which  alone  the 
supposed  contract  is  founded,  by  reference  to  the  trust  deed. 
But  the  trust  deed  is  not  imported  into  the  announcement  of 
the  examination  to  be  held.  When  the  case  is  considered  on 
its  merits,  the  meaning  is,  that  according  to  the  charity  deed^ 
the  Defendants  were  bound  to  award  the  scholarship  to  the  boy 
who  had  the  greatest  number  of  marks.  That  is  a  distinct 
question,  and  that  question  necessarily  involves  the  adminis- 
tration of  the  trusts  of  the  charitable  deed — not  the  administra- 
tion of  all  the  trusts,  for  that  was  not  meant  by  any  of  the 
(1)  Law  Kep.  5  C.  P.  564. 
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judges  who  used  the  term,  but  what  is  well  known"  in  this  Court,  CHITTY  J. 
the  partial  administration  or  execution  of  the  trusts.    I  am  far  1895 
from  saying  that  if  the  Plaintiff  had  made  out  a  case  of  contract,  Rooke 
such  as  would  have  justified  his  suing  in  an  action  at  Common  dawson. 
Law,  he  could  have  maintained  this  claim.    But  it  is  not  neces- 
sary  to  press  that  matter  now,  because  I  hold  that  the  case 
presented  by  the  statement  of  claim,  deliberately  and  carefully 
framed,  does  not  present  a  case  of  contract. 

The  case  presented  by  the  writ  is  really  neither  more  nor  less 
than  this :  "  I  am  an  object  of  the  charity,  and  as  such  I  sue  for 
the  enforcement  of  the  charitable  trusts."  That  brings  the  case 
precisely  within  Braund  v.  Earl  of  Devon  (1).  There  an  attempt 
was  made  to  present  the  case  in  favour  of  the  plaintiff  as  a  private 
trust,  as  distinct  from  a  charitable  trust,  and  for  that  purpose 
reliance  was  placed  on  Blandford  v.  ThacJcerell  (2).  But  in  Bland- 
ford  V.  ThacJcerell  there  were  two  distinct  things.  There  was 
an  attempt  on  the  part  of  the  testator  to  create  a  charitable  trust, 
which  failed;  but  there  remained  a  good  private  trust  which 
was  capable  of  being  enforced.  As  was  pointed  out  by  both  the 
Lords  Justices  in  Braund  v.  Earl  of  Devon,  the  plaintiff's  case 
was  neither  more  nor  less  than  this :  "  I  am  an  object  of  the 
charity."  Braund  v.  Earl  of  Devon  remains  wholly  unaffected 
by  the  judgment  of  Lord  Justice  Boiven  and  Lord  Justice  Fry  in 
Bendall  v.  Blair  (3),  where  those  two  Lords  Justices  overruled 
Mr.  Justice  Kaijs  decision.  Lord  Justice  Cotton  dissenting. 
There  the  plaintiff  was  the  master  of  a  charity  school,  and  he 
was,  as  is  shewn  by  Lord  Justice  Bowen's  judgment  (which  was 
the  leading  judgment  of  the  two  Lords  Justices  who  overruled 
the  decision  of  the  Court  below),  appointed  by  contract  with 
managers,  whose  authority  was  not  in  question,  to  be  the  school- 
master, and  as  such  schoolmaster  was  in  possession  of  the  school- 
house.  An  important  point  in  the  case  was  the  undertaking 
which  the  Court  of  Appeal  obtained  from  the  plaintiff's  counsel, 
which  was,  that  they  gave  up  all  claim  to  relief  except  on  the 
ground  that  the  alleged  managers,  who  were  seeking  to  disturb 
the  plaintiff  in  the  possession  of  the  school-house,  had  been 
improperly  appointed.    The  substance  of  Lord  Justice  Bowen's 

(1)  Law  Rep.  3  Ch.  800.         (2)  2  Ves.  238.         (3)  45  Ch.  D.  139. 
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OHITTY  J.  judgment  is  that  the  plaintiff  was  suing  by  virtue  of  a  common 
1895      law  right.    The  case  resolved  itself  into  this :  that  the  plaintiff 
RooKE     was  in  possession  of  the  school-house.  It  was  immaterial  as  against 
Dawson.         ordinary  trespasser  whether  he  had  a  title  or  not.    He  was, 

  by  virtue  of  his  possession,  entitled  at  common  law  to  bring  his 

action  of  trespass,  and,  by  virtue  of  that  common  law  right,  he 
would  be  entitled  to  the  equitable  remedy  by  injunction  to 
prevent  a  threatened  trespass.  Having  regard  to  the  under- 
taking given,'  the  plaintiff's  case,  in  the  result  as  presented, 
was  :  There  are  trespassers,  persons  calling  themselves  managers 
who  are  not  managers,  who  are  endeavouring  to  interfere  with 
my  common  law  right  which  is  incident  to  my  possession.  Lord 
Justice  Fry  agreed  with  that  judgment,  adding  only  one  word 
of  explanation,  and  the  explanation  was  that  he  did  not  intend 
to  confine  the  principle  of  the  judgment  to  cases  of  common  law 
right  only,  but  extended  it  to  individual  equitable  rights  not 
relating  to  the  administration  of  the  trusts  of  the  charity.  That 
was,  for  the  purposes  of  the  decision,  a  dictum — a  dictum,  however, 
in  which  Lord  Justice  Bowen  immediately  concurred  in  a  short 
second  judgment.  But  I  take  Lord  Justice  Fry's  words  as  they 
stand,  and  the  point  is  this :  he  does  not  confine  the  principle 
to  mere  common  law  rights,  but  he  says  (carefully  guarding 
himself)  that  where  there  is  an  individual  equitable  right  not 
relating  to  the  administration  of  the  trusts  of  the  charity,  the 
sanction  of  the  Charity  Commissioners  would  not  be  required. 
What  exact  cases  the  Lord  Justice  was  referring  to  it  is  not 
necessary  for  me  to  consider  in  detail — possibly  the  case  of  an 
equitable  right  to  specific  performance  of  a  contract ;  and  there 
may  be  others.  Some  others  have  occurred  to  me,  but  I  do  not 
think  it  is  necessary  to  pursue  the  matter  further.  This  proposi- 
tion was  laid  hold  of  by  the  Plaintiff's  counsel  to  shew  that 
wherever  any  person  can  say, "  I  am  an  object  of  the  charity,"  he 
can  maintain  an  action  in  regard  to  the  charity  without  the 
consent  of  the  Charity  Commissioners.  In  other  words,  the 
proposition  is  forced  to  this  extent,  that  by  this  incidental 
observation,  the  two  Lords  Justices  overruled  the  decision  of 
their  predecessors  in  Braund  v.  Earl  of  Devon  (1).  The  Lords 
(1)  Law  Eep.  3  Ch.  800. 
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Justices  did  not  even  mention  that  case,  and  had  no  intention  CHITTY  J. 
of  overruling  it.  1895 

Coming  back  to  the  case  before  me,  I  find  this  case,  though  of  r^!^ 
an  alleged  individual  equitable  right,  is  of  the  nature  I  have  p^^'g^j^ 

already  stated,  and  does  relate  to  and  does  involve  the  partial   

execution  or  administration  of  the  trusts  of  the  charity  deed. 

The  result  is  that,  in  my  opinion,  the  action  cannot  proceed 
without  the  certificate  of  the  Charity  Commissioners,  and  the 
motion  must  be  allowed.  I  will  not  limit  the  time,  but  you 
must  proceed  with  due  diligence. 

Solicitors  for  Plaintiff:  Boohe  &  Sons, 
Solicitors  for  Defendants  :  Pennington  &  Son. 

W.  C.  D. 


CUNNACK  V.  EDWAKDS.  chitty  j. 

[1893    C.    1350.]  1894 


Friendly  Society — Objects  of  Society  exhausted — Unexpended  Funds — Charity    May  8,  9', 
— Cy-pres — Bona  Vacantia — Besulting  Trust, 


In  1810  a  society  was  established  to  raise  a  fund,  by  the  subscriptions, 
fines,  and  forfeitures  of  its  members,  to  provide  annuities  for  the  widows 
of  its  deceased  members.  In  1830  the  rules  were  revised,  and  the  society 
conformed  to  the  provisions  of  the  Friendly  Societies  Act,  1829,  but  the 
objects  of  the  society  were  in  no  way  altered.  In  1848  F.  became  a 
member,  and  remained  a  member  till  1878,  when  he  died  a  widower.  F. 
was  the  last  surviving  member.  The  last  honorary  member,  who  on 
joining  disclaimed  all  benefit  of  the  society  for  his  widow,  died  in  1879. 
The  last  annuitant  died  in  1892. 

The  legal  personal  representative  of  E.  having  claimed  the  unexpended 
funds  of  the  society,  amounting  to  £1250  : — 

Heldy  that  the  society  was  not  a  charitable  institution  to  which  the 
doctrine  of  cy-pres  could  be  applied,  and  that  on  this  point  the  fact  that 
there  were  honorary  members,  whose  donations  were  applicable  for  the 
benefit  of  the  widows  of  members,  made  no  difference ;  that  the  represen- 
tatives of  F.,  the  surviving  member,  were  not  entitled  to  the  funds,  neither 
was  the  Crown  entitled  to  them  as  bona  vacantia^  but  that  there  was  a 
resulting  trust  in  favour  of  the  members  of  the  society  from  time  to  time, 
or  their  respective  legal  personal  representatives,  in  shares,  in  proportion 
to  the  amounts  contributed  by  each  member  to  the  funds  of  the  society. 

Action  by  trustees  of  a  fund  to  obtain  the  direction  of  the 
Court. 


1895 
Feb.  20. 
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OHITTY  J.  In  March,  1810,  a  society  called  the  Helston  Equitable  Annui- 
1895  tant  Society  was  established  at  Helston,  in  Cornwall,  for  the  pur- 
CuNNACK  pose,  as  expressed  in  its  rules,  of  raising  from  time  to  time 
Edwards  subscriptions  of  the  several  persons  admitted  members 

.   thereof,  and  also  by  the  fines  and  forfeitures  by  the  rules  of  the 

society  imposed,  a  stock  or  fund  for  the  relief  of  the  widows  of 
the  deceased  members  of  that  society. 

In  April,  1830,  the  rules  then  in  force  were  revised,  and  the 
society  subsequently  conformed  to  the  provisions  of  the  Friendly 
Societies  Act,  1829  (10  Geo.  4,  c.  56).  By  rule  16,  it  was  pro- 
vided that  the  moneys  arising  from  subscriptions,  fines,  forfeitures 
and  otherwise  (after  defraying  the  expense  of  books  and  other 
incidental  charges)  should  form  the  capital  stock  or  fund  of  the 
society,  and  should  from  time  to  time  be  invested  by  the  treasurer, 
in  the  names  of  the  trustees  for  the  time  being,  in  some  or  one 
of  the  Government  funds,  or  invested  in  or  advanced  on  such 
other  security,  pursuant  to  10  Geo.  4,  c.  56,  as  should  be  approved 
of  by  a  majority  of  the  said  managing  committee,  or  by  a 
majority  of  the  said  society  at  any  of  the  two  general  meetings 
thereafter  mentioned,  or  at  any  special  general  meeting  to  be 
held  as  therein  provided. 

Eule  17  provided  that  the  trustees  (who  were  to  be  annually 
elected)  should  from  time  to  time  execute  a  deed  declaring  the 
purpose  for  which  any  moneys  were  laid  out.  No  such  deed, 
however,  was  ever  executed.  Rule  35  provided  that  on  the 
death  of  any  member,  after  having  been  admitted  four  years, 
and  having  paid  his  annual  contributions  and  other  payments 
required  by  the  rules  and  conformed  to  the  same  in  all  respects, 
his  widow  should  be  entitled  to  such  an  annuity  as  was  set  forth 
in  the  table  for  that  purpose  provided,  so  long  as  she  should 
continue  a  wiOow. 

The  society  consisted  of  ordinary  and  honorary  members.  In 
1848,  one  T.  H.  Edwards  became  an  ordinary  member,  and 
remained  a  member  until  his  death  in  1878,  when  he  died  a 
widower,  and  was  the  last  surviving  ordinary  member.  It  ap- 
peared that  all  the  other  members  had  predeceased  him,  except 
Sir  B,  Vyvyan,  an  honorary  member,  and  it  was  believed  the 
only  honorary  member  of  the  society,  who  on  joining  the  society 
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had  signed  a  declaration  that  his  object  in  joining  the  society  CHITTY  J. 
was  not  that  any  widow  of  his  should  claim  any  benefit  there-  1895 
from  (to  which  he  altogether  relinquished  his  right),  but  merely  Cunnack 
for  the  encouragement  of  the  society.    Sir  B.  Vyvyan  died  in  edwards 

1879.    No  attempt  to  wind  up  or  dissolve  the  society  had  ever   

been  made ;  the  books  of  the  society,  prior  to  1850,  were  stated 
to  have  been  lost. 

The  rules  contained  no  provisions  as  to  the  ultimate  disposi- 
tion of  any  unexpended  funds  (if  any)  after  paying  all  the 
annuities. 

The  last  annuitant  on  the  society  died  in  1892. 

The  legal  personal  representative  of  T.  H.  Edivards  having 
claimed  the  unexpended  funds  of  the  society,  amounting  to 
£1250  New  Consols,  the  present  action  was  commenced  by  the 
surviving  trustees  of  the  society  against  Edwards'  representative 
and  the  Attorney- General,  for  the  purpose  of  having  the  disposi- 
tion of  the  fund  decided  by  the  Court. 

The  Attorney- General  contended,  that  either  the  society  was  a 
charity,  and  that  the  funds  were  applicable  cy-pres;  or,  in  the 
alternative,  that  the  funds  were  ownerless,  and  went,  as  hona 
mcantia,  to  the  Crown. 

The  action  came  on  for  trial  on  the  8th  and  9th  of  May,  1894, 
when  the  only  point  argued  was,  whether  the  society  was  a 
charity. 

Bobertson-Macdonaldf  for  the  Plaintiffs,  the  trustees,  stated  the 
facts  of  the  case,  and  disclaimed  any  beneficial  interest. 

FarweU,  Q.C.,  and  W.  D.  Baivlins,  for  the  Defendant,  the  legal 
personal  representative  of  T.  H.  Edwards : — 

This  is  nothing  more  than  a  friendly  society  for  the  purpose 
of  providing  for  the  widows  of  its  members.  A  friendly  society 
is  not  a  charitable  institution :  In  re  Clarh's  Trust  (1) ;  and, 
therefore,  the  fund  cannot  be  applied  cy-pres,  [They  also  cited 
In  re  Button  (2).] 

Ingle  Joyce,  for  the  Attorney- General : — 

In  re  Clark's  Trust  went  too  far,  and  is  not  now  good  law. 
(1)  1  Ch.  D.  497.  (2)  4  Ex.  D.  54. 
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OHITTY  J.  A  friendly  society  of  this  kind  may  be  a  charity :  Spiller  v. 
1895      Maude  (1) ;  Pease  v.  Pattinson  (2).    Poverty  is  not  a  necessary 
CuNNACK    ingredient  in  all  charities.     The  subscriptions  of  honorary 
Edwabds  towards  providing  annuities  for  the  widows  of  ordi- 

  nary  members ;  the  society  is,  therefore,  partly  supported  by 

voluntary  contributions,  and  is  therefore  a  charitable  institution, 
and  this  fund  ought  to  be  applied  cy-pres. 

Chitty  J. : — 

The  Attorney-General  claims  this  fund  on  one  of  two  grounds^ 
first,  that  there  is  a  charity  to  which  the  ordinary  doctrine  of 
cy-pres  applies ;  and,  secondly,  that  the  property  falls  under  the 
head  of  lona  vacantia,  I  propose  to  say  nothing  on  the  latter 
point,  for  that  remains  to  be  argued  later  on,  and  to  deal  with 
the  first  point  only,  as  to  whether  this  society  is  a  charity. 
[Having  shortly  stated  the  facts,  his  Lordship  continued: — } 
It  appears  to  me  that  the  society,  subject  to  one  point  which  I 
will  mention  in  a  moment,  was  a  society  established  for  the  pur- 
pose of  providing  annuities  for  the  widows  of  the  contracting 
members,  according  to  the  rates  that  are  laid  down  in  the  table 
attached  to  the  rules.  I  can  find  in  that  no  charity.  There  i& 
nothing  in  the  rules  to  shew,  nor  is  there  any  evidence,  that  the 
widows  who  were  to  be  provided  for,  were  to  be  widows  of  poor 
persons  ;  indeed,  Mr.  Ingle  Joyce  in  his  argument  admitted  that 
many  of  them  seemed  to  have  been  well-to-do  persons. 

It  is  not  necessary  for  me  in  this  judgment  to  affirm  the 
proposition  laid  down  by  In  re  ClarFs  Trust  (3),  where  Yice- 
Chancellor  Hall  held  that  a  friendly  society  was  not  a  charitable 
institution  ;  it  is  enough  for  me  to  say  that,  in  my  opinion,  this 
particular  society  is  not  a  charity. 

I  said  I  would  mention  one  point  on  which  some  argument 
turned  on  this  question  of  charity,  namely,  the  existence  of 
honorary  members.  There  certainly  was  one  honorary  member. 
Sir  B.  Vyvyan,  and  there  may  have  been  more.  I  have  before 
me  the  form  of  declaration  signed  by  honorary  members,  on 
which  it  is  argued  for  the  Attorney- General  that  the  declara- 

(1)  32  Ch.  D.  158,  n.  (2)  32  Ch.  D.  154. 

(3)  1  Ch.  D.  497. 
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tion  shews,  that  not  only  benevolent  persons,  but  charitable  CHITTYJ. 
persons,  were  subscribing  for  the  benefit  of  the  widows  of  others  1895 
generally.    The  declaration  states  that  the  object  of  the  bono-  cunnaok 
rary  member  joining  the  society  was,  not  that  any  widow  of  j^j^J^j^j^g 

his  should  derive  any  benefit  therefrom,  which  was  altogether   , 

disclaimed,  but "  merely  for  the  encouragement  of  the  society." 
So  there  was  at  least  one  member  (there  may  have  been 
more)  who  relinquished  all  right,  which  he  otherwise  would 
have  had,  in  favour  of  his  own  widow,  and  left  the  widows  of 
the  other  members  to  be  provided  for  according  to  the  rules. 
He  agreed,  in  fact,  that  his  subscriptions  or  donations  should 
go  towards  forming  a  fund  which  would  provide  annuities  for 
others.  It  appears  to  me  that  this  does  not  shew  that  the 
society  was  a  charity.  Again,  as  I  have  already  said,  poverty 
was  not  made  a  qualification  on  the  part  of  any  widow  to  get  her 
an  annuity ;  it  was  the  annuity  provided  by  particular  persons 
who  agreed  to  become  members ;  and  I  think  the  fact  that  one 
or  two,  or  it  may  be  more,  agreed  that  their  widows  should  not 
participate  in  the  benefits  of  the  society  is  not  sufficient  to  make 
it  a  charity.  No  order  will  be  drawn  up  now,  but  I  will  direct 
the  action  to  stand  over  on  the  question  of  bona  vacantia,  with 
liberty  to  amend  by  adding  as  parties  the  legal  personal  repre- 
sentatives of  Sir  B.  Vyvyan  (unless  they  disclaim)  and  of  some 
ordinary  member  who  died  a  member  of  the  society. 

The  representatives  of  Sir  B.  Vyvyan  having  disclaimed  all 
interest  in  the  fund,  and  one  Clarke  having  been  added  to  repre- 
sent the  representatives  of  deceased  ordinary  members  as  a  body,, 
the  action  came  on  for  further  argument  on  the  28th  of 
November,  1894. 

Bohertson-Macdonald,  for  the  Plaintiffs. 

Farwell,  Q.C.,  and    W.  D.    Bawlins,  for  the  Defendant 
Edwards : — 

It  was  open  to  the  members  to  deal  with  the  funds  as  their 
own ;  but  as  they  did  not  do  this  and  Edwards  was  the  surviving 
ordinary  member  he  became  entitled  to  the  fund,  subject  to  pro- 
viding for  any  existing  annuities. 
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[Chitty  J. : — There  is  nothing  in  the  rules  shewing  this  to 
be  in  the  nature  of  a  tontine  society.] 

There  is  nothing  in  the  rules  as  to  the  disposition  of  the  funds 
except  to  provide  for  annuities  ;  subject  to  this,  the  members  for 
the  time  being  are  entitled  to  the  fund  and  may  divide  it  among 
them :  Brown  v.  Bale  (1).  If  the  members  are  entitled,  the 
surviving  member  is  entitled  by  survivorship.  He  might  have 
held  a  meeting  under  sect.  26  of  10  Geo.  4,  c.  56,  and  voted  the 
fund  to  himself.  If  the  surviving  member  is  not  entitled  to 
the  whole  fund,  then  there  is  a  resulting  trust  for  all  the  members, 
and  we^should  be  entitled  to  our  share — at  any  rate,  to  the  extent 
of  our  subscriptions  and  fines.  It  is  not  a  case  of  lona  vacantia, 
and  the  Crown  has  no  right  to  this  fund. 

Tweedy,  for  representatives  of  deceased  ordinary  members : — 

There  is  a  resulting  trust  in  favour  of  all  the  members  in 
proportion  to  their  contributions  and  fines. 

Ingle  Joyce  (Sir  B.  T,  Beid,  A.Gr.,  with  him),  for  the  Crown : — 

This  is  a  case  of  a  fund  held  by  trustees  upon  a  trust  without 
any  specific  purpose  for  which  it  can  be  applied,  with  the  result 
that  the  money  belongs  to  the  Crown :  Barclay  v.  Bussell  (2) ; 
Colchester  v.  Law  (3).  There  are  no  cestuis  que  trust — no  benefi- 
ciaries ;  therefore  the  fund  goes  to  the  Crown  as  hona  vacantia : 
Taylor  v.  Haygarth  (4). 

This  society  was  nothing  more  than  a  club,  in  which  the 
members  had  no  transmissible  interest :  In  re  St.  James^  Club  (5). 
Whatever  the  members,  or  even  the  surviving  member,  might 
have  done  while  alive,  when  they  died  their  interest  in  the  assets 
of  the  club  died  with  them.  The  earlier  deceased  members  have 
had  all  the  benefit  they  bargained  for  when  they  joined — their 
widows  have  received  their  annuities.  When  Edwards  was  alive 
he  and  Sir  B.  Vyvyan  might  have  dissolved  the  society  in  the 
statutory  way  and  voted  themselves  the  funds ;  but  they  did  not 
do  so.    As  a  fact.  Sir  B.  Vyvyan  was  the  surviving  member,  and 
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(1)  9  Ch.  D.  78.  (3)  Law  Kep.  16  Eq.  253. 
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his  representatives  disclaim  all  beneficial  interest ;  still  he  had  CHITTY  J. 
just  as  much  right  to  this  fund  as  Edwards.    Under  the  Friendhj  1895 
•Societies  Act,  1829,  s.  26,  every  member  was  entitled  to  a  vote  cunnack 
on  a  dissolution,  and  the  Act  of  1875  (38  &  39  Vict.  c.  60),  s.  25,  edwaeds. 

requires  the  consent  of  five-sixths  of  the  members,  including   

honorary  members. 

There  is  no  resulting  trust ;  there  was  no  transmissible  interest 
in  any  member ;  they  only  contracted  for  an  annuity  for  their 
widows.  All  the  annuitants  have  been  paid,  and  the  trusts  of  the 
fund  are  now  exhausted,  and  what  is  left  goes  to  the  Crown  as 
•bona  vacantia, 

Farwell,  in  reply : — 

This  is  the  case  of  a  resulting  trust  for  persons  subscribing 
for  certain  objects  which  do  not  exhaust  the  fund.  Barclay  v. 
Russell  (1)  is  explained  by  Mr.  Justice  Kay  in  Republic  of  Peru 
V.  Dreyfus  Brothers  <&  Co.  (2),  and  is  only  an  illustration  that  the 
Crown  takes  if  there  are  no  cestuis  que  trust ;  but  we  say  there  are 
•cestuis  que  trust  here.  Colchester  v.  Law  (3)  is  distinguishable. 
It  may  be  difficult  to  ascertain  who  these  cestuis  que  trust  are ;  but 
our  contention  is  that  there  is  a  resulting  trust  in  favour  of  the 
members  who  found  the  money  in  proportion  to  their  contribu- 
tions, and  that  the  Crown  is  not  entitled. 

Cur.  adv.  vult. 

1895.  Feb.  20.    Chitty  J.  :— 

The  question  is,  who,  in  the  events  which  have  happened,  are 
entitled  in  equity  to  the  funds  in  the  hands  of  the  Plaintiffs,  the 
trustees  of  the  Helston  Equitable  Annuitant  Society,  which  funds 
represent  the  remaining  property  of  that  society  ?  The  only 
rules  of  the  society  in  existence,  are  the  revised  rules  of  1830. 
The  only  object  of  the  society  was,  to  raise  a  fund  to  provide 
annuities  for  the  widows  of  members.  The  fund  was  to  be  raised 
by  the  contributions  of  members,  varying  according  to  the  age  of 
the  member  and  the  age  of  his  wife,  where  she  was  younger  than 
he.    Certain  fines  and  forfeitures  were  also  imposed,  which  went 


(1)  3  Ves.  424,  435.  (2)  38  Ch.  D.  348,  357. 

(3)  Law  Kep.  16  Eq.  253. 
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OHITTY  J.  to  the  increase  of  the  fund.    According,  to  the  evidence,  the 
1895      remaining  funds  represent  contributions  only.   The  last  annuitant 
Or^NACK  iuTid  died  in  1892.    On  her  death,  the  trusts  affecting  the 
^  J'-        fund,  according  to  the  rules,  were  exhausted.    The  last  sur- 
  yiving  ordinary  member  of  the  society  died  in  1878  ;  his  repre- 
sentative is  a  Defendant  to  the  action.    The  rules  admitted 
honorary  members;   they  paid  no  contributions.     The  only 
honorary  member  outlived  the  last  surviving  ordinary  member. 
The  representative  of  the  honorary  member  has  disclaimed.  The 
Attorney-General  claimed  that  the  society  was  a  public  charity 
in  the  technical  sense  of  the  term,  and  asked  that  the  funds- 
might  be  applied  ey-pres.    It  was  impossible,  however,  to  accede 
to  this  claim,  though  it  might  have  afforded  a  reasonable  solution 
of  the  difficulties,  and  have  produced  the  best  result  for  all 
concerned.    I  have  already  decided  against  the  claim.  The 
trustees  of  the  fund  very  properly  disclaim  all  beneficial  interest. 
The  claimants  are,  first,  the  representatives  of  the  surviving 
ordinary  member ;  secondly,  the  Attorney-General,  on  behalf  of 
the  Crown ;  and  thirdly,  the  representatives  of  a  deceased  mem- 
ber, appointed  to  represent  for  the  purpose  of  this  hearing  all 
the  deceased  ordinary  members  as  a  body.    The  claim  of  the 
representative  of  the  last  surviving  member  may  be  disposed  of 
in  a  few  words.    The  society  was  not  a  tontine  society,  and  there 
is  no  ground  for  saying  that  the  fund  belonged  in  equity  to  the 
last  survivor.    There  is  nothing  in  the  rules,  or  in  any  principle 
of  equity,  applicable  to  the  case  on  which  this  claim  can  be 
rested.    It  was  said  that  the  last  surviving  member  might  have 
held  a  meeting  under  sect.  26  of  the  statute  of  George  IV.,  and 
voted  the  funds  to  himself.    To  this  proposition,  extravagant  as 
it  is,  it  is  sufficient  answer  to  say  that  the  last  survivor  never 
attempted  to  do  anything  of  the  kind.    The  contention  for  the 
Attorney -General  was  that  the  funds  were  hona  vacantia,  and  that 
the  Crown  was  entitled  to  them  by  virtue  of  its  prerogative.  It 
is  in  virtue  of  this  prerogative  right  that  the  Crown  takes  the 
personal  estate  of  a  man  who,  being  a  bastard,  dies  intestate 
without  leaving  issue.    Such  a  bastard  can  have  no  next-of-kin. 
The  Crown's  right  attaches  on  proof  of  the  bastardy,  and  no  law- 
ful issue  of  the  bastard — subject,  of  course,  to  the  right  of  any 
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widow  he  may  have  left.    But  in  the  case  of  the  death  intestate  CHITTY  J. 
of  a  person  born  in  wedlock,  the  Crown  does  not  take  merely  1895 
because  there  is  a  difficulty  in  finding  the  next-of-kin;  an  inquiry  ounnack 
is  directed,  and  sometimes  repeated,  to  ascertain  who  are  the  edwards 

next-of-kin,  and  it  is  not  until  every  reasonable  step  by  adver-   

tisement  and  otherwise  has  been  taken  that  the  fund  is  ordered 
to  be  paid  to  the  Crown.  The  mere  fact  that  there  will  be  great 
difficulty  and  expense  in  ascertaining  the  equitable  owner  of  a 
fund  is  not  of  itself  ground  for  declaring  the  Crown  entitled. 
The  claim  of  the  person  appointed  to  represent  the  deceased 
members  generally  is  founded  upon  the  doctrine  of  resulting 
trust.  Where  a  man  provides  a  fund  by  way  of  trust  for  payment 
of  a  specified  annuity  to  his  widow  during  her  life  and  makes  no 
further  declaration  of  trust  affecting  the  fund,  the  beneficial 
interest  in  the  fund,  or  so  much  of  it  as  is  not  required  for  pay- 
ment of  the  annuity,  results  to  himself.  The  same  doctrine 
would  apply  to  the  case  of  several  persons  agreeing  to  provide 
and  providing  such  annuities  for  their  widows ;  there  would  be 
an  ultimate  trust  in  their  favour  when  the  purposes  of  the  fund 
had  come  to  an  end.    Nor  can  I  see  how  any  difference  could  ,  , 

justly  be  made  by  reason  of  their  raising  by  common  agreement 
such  a  fund  in  different  but  prescribed  proportions  as  among 
themselves.  Inasmuch,  then,  as  all  the  purposes  for  which  the 
funds  of  the  society  were  raised  by  contributions  of  the  members 
have  been  exhausted,  and  there  is  no  indication  to  be  found  in 
the  rules  as  to  what  was  to  be  done  with  the  funds  when  the 
specified  purposes  were  worked  out,  I  am  constrained  to  hold, 
according  to  the  principles  of  equity,  that  the  doctrine  of  re- 
sulting trust  applies.  It  is  immaterial  that  no  actual  declaration 
of  trust  was  made  by  the  trustees  in  pursuance  of  rule  17  of  the 
society.  Had  any  such  declaration  been  actually  made,  the  only 
trusts  which  could  properly  have  been  declared  by  the  trustee 
would  have  been  those  manifested  by  the  rules.  JSTor  is  it 
necessary  to  consider  what  could  have  been  done  by  a  general 
meeting  of  the  members  under  sect.  26  of  the  Act  of  George  IV. 
No  such  meeting  was  ever  held.  My  reasons  for  saying  I  am 
constrained  to  hold  that  the  doctrine  of  reciting  trust  applies 
are  to  be  found  in  what  follows.    The  books  of  the  society  prior 
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CHITTY  J.  to  1850  are  not  forthcoming,  and  apparently  are  lost  or  destroyed. 
1895       The  number  of  members  of  the  society  from  the  beginning,  in 

CuNNAOK    1810,  is  not  known  beyond  this,  that  it  exceeds  several  hundreds. 

Edwaeds    "^^^  difficulty  and  expense  of  ascertaining  who  were  members 

  and  who  are  their  legal  personal  representatives  will  be  enormous. 

Besides  this,  inasmuch  as  the  contributions  were  of  varying 
amounts,  the  share  of  each  representative  in  the  funds  will  de- 
pend not  merely  on  the  amount  of  the  contribution  of  the 
member  whom  he  represents,  but  also  on  the  various  amounts 
contributed  during  upwards  of  eighty  years  by  the  other  members 
from  time  to  time.  It  requires  no  great  experience  in  matters  of 
this  kind  to  foresee,  as  I  do,  that  in  the  endeavour  to  discover 
who  are  the  persons  entitled,  the  greater  part,  and  probably  the 
whole,  of  the  funds  will  be  consumed  in  costs.  There  are  no 
means  at  my  disposal  for  cutting  this  Gordian  knot.  I  have 
been  informed  that  there  are  other  similar  cases  which  may  be 
brought  before  the  Court  for  decision,  and  that  possibly  an 
attempt  may  be  made  to  induce  Parliament  to  intervene  by 
passing  some  Bill ;  but  I  know  not  whether  the  information  is 
correct.  My  judgment  has  been  postponed  in  the  hope  that  the 
assistance  of  the  Legislature  might  be  invoked  ;  but  in  this  hope 
I  cannot  further  postpone  giving  judgment  in  the  action.  I 
therefore  make  a  declaration  that  in  the  events  which  have 
happened  the  funds  are  subject  to  a  resulting  trust  in  favour  of 
the  ordinary  members  of  the  society  from  time  to  time,  or  their 
respective  legal  representatives,  in  shares  in  proportion  to  the 
amounts  contributed  by  each  ordinary  member  to  the  funds  of 
the  society.  The  amounts,  if  any,  paid  as  fines  or  forfeitures, 
and  the  annuities  received  by  widows,  need  not  be  taken  into 
account.  There  must  be  a  direction  for  necessary  inquiries  on 
the  basis  of  the  declaration. 

Solicitors :  Bobbins,  Billing  &  Co.,  agents  for  Mar  rack,  Nalder 
&  Hochin,  Truro  ;  Hare  &  Co, 
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In  re  BOAKDS.  NORTH  J. 

KNIGHT  V.  KNIGHT.  1895 

[1894    B.    2348.]  /aw.  17,  18. 

Will — Construction — Mixed  Fund — Realty  and  Personalty — BateaUe  Payment 

of  Legacies. 

When  a  testator  bequeaths  legacies  and  then  bequeaths  the  residue  of 
his  real  and  personal  estate,  the  legacies  are  charged  upon  the  real  estate 
or  its  proceeds,  but  they  are  payable  primarily  out  of  the  personalty, 
unless  the  testator  directs  that  they  are  to  be  paid  out  of  the  mixed  fund, 
in  which  case  they  are  payable  rateably  out  of  realty  and  personalty. 

The  dictum  of  Jessel  M.R.  in  Gainsford  v.  Dunn  (1),  to  the  elfect  that 
without  any  such  direction  the  legacies  are  payable  rateably  out  of  realty 
and  personalty,  is  inconsistent  with,  and  must  be  taken  to  have  been  over- 
ruled by,  the  decision  of  the  Court  of  Appeal  in  Elliott  v.  Dearsley  (2). 

Summons  by  the  surviving  executors  and  trustees  of  the  wiU 
of  Edward  Boards,  who  died  on  the  11th  of  November,  1878,  for 
the  determination  of  the  question,  What  persons  were  entitled, 
and  in  what  shares  and  proportions,  to  the  sum  of  £11,428  lis.  6d. 
India  3J  per  cent,  stock,  standing  in  the  names  of  the  Plaintiffs, 
being  the  fund  set  aside  to  answer  an  annuity  of  £400  directed 
by  the  will  to  be  paid  to  Catherine  Boards,  deceased,  the  widow 
of  the  testator. 

The  Defendants  were,  E.  B.  Knight,  the  residuary  legatee 
under  the  will ;  the  Boyal  Agricultural  Benevolent  Institution,  a 
legatee ;  the  devisees  in  trust  and  executors  of  the  heir-at-law  of 
the  testator,  who  was  also  one  of  his  next  of  kin ;  and  the 
executrix  of  the  testator's  widow. 

By  his  will  dated  the  9th  of  January,  1878,  the  testator 
appointed  A.  Knight,  Thomas  Chapman,  and  Alfred  Bichardson 
executors  and  trustees  of  his  will.  After  making  some  specific 
legacies,  he  bequeathed  unto  his  wife  a  legacy  of  £2000  and  a 
life  annuity  of  £400.  He  then  bequeathed  a  number  of  pecu- 
niary legacies,  two  of  which  were  to  charities.  And  he  directed 
that  the  said  two  charitable  legacies  should  be  paid  in  precedence  * 
of  the  other  legacies  thereby  bequeathed  out  of  such  part  of  his 
personal  estate  as  the  law  permitted  to  be  appropriated  by  will 
(1)  Law  Rep.  17  Eq.  405.  (2)  16  Oh.  D.  322. 
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to  charitable  purposes.    He  directed  that  the  annuity  to  his 
wife  should  be  payable  quarterly  during  her  life.    And  he 
directed  his  trustees  and  executors  to  purchase,  appropriate,  and 
set  apart,  as  soon  as  convenient  after  his  decease,  a  sufficient 
fund  or  sufficient  funds,  for  answering  the  said  annuity,  and 
that  such  funds  might  consist  partly  of  any  of  the  stocks,  shares, 
or  (Securities  forming  part  of  his  personal  estate  at  the  time  of 
his  decease,  but  so  nevertheless  that  his  wife  should  not  be  pre- 
judiced by  reason  of  the  failure  of  any  of  his  said  stocks,  shares, 
or  securities  set  apart  to  meet  the  said  annuity,  and  any  de- 
ficiency occasioned  by  such  failure  should  be  made  up  out  of  the 
capital  devoted  to  such  annuity.    He  directed  his  executors  and 
trustees,  and  the  survivors  and  survivor  of  them,  or  other  the 
trustees  or  executors  thereof  for  the  time  being,  to  sell  his  mes- 
suages, lands,  tenements,  and  hereditaments,  and  all  his  freehold, 
copyhold,  and  leasehold  estates,  as  soon  as  convenient  after  his 
decease.    And  for  facilitating  the  said  sales  he  devised  and 
bequeathed  unto  his  said  trustees  all  his  freehold  and  leasehold 
lands  and  hereditaments,  and  all  other  his  estates  not  being 
estates  held  by  him  upon  any  trusts  or  by  way  of  mortgage,  nor 
being  copyhold  or  customary  hereditaments.    The  testator  also 
directed  his  trustees  and  executors  for  the  time  being  (subject 
to  the  discretion  thereinbefore  given  to  them  as  to  the  said 
annuity)  to  convert  all  his  residuary  personal  effects  into  money, 
so  soon  as  conveniently  might  be  after  his  decease.    And  he 
directed  them  to  stand  possessed  of  the  net  proceeds  arising 
from  the  sale  and  conversion  of  his  real  and  personal  estate  and 
effects  (after  and  subject  to  the  payment  of  his  debts  and  funeral 
and  testamentary  expenses,  and  the  said  legacies,  and  after 
making  due  provision  for  the  said  annuity)  upon  trust  for  the 
Defendant  E,  B.  Knight.    And,  as  to  the  funds  and  personal 
effects  set  apart  to  answer  the  annuity  thereinbefore  bequeathed, 
he  directed  that  the  same,  after  the  death  of  his  wife  or  the 
cesser  of  the  said  annuity,  should  fall  into  and  form  part  of  his 
residuary  estate,  and  be  held  accordingly  upon  trust  for  the 
Boyal  Agricultural  Benevolent  Institution  of  Great  Britain. 

Alfred  Bichardson  died  on  the  20th  of  November,  1890.  The 
testator's  widow  died  on  the  5th  of  April,  1894. 
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There  was  evidence  that  the  India  stock  had  been  purchased  north  J. 
partly  from  the  proceeds  of  the  sale  of  real  estate,  and  partly  1895 
from  pure  and  impure  personalty.  [n 


Swinfen  Eady,  Q.C.,  and  Upjohn,  for  the  residuary  legatee : — 

The  personal  estate  and  the  proceeds  of  the  sale  of  the  realty 
are  by  the  will  constituted  a  mixed  or  blended  fund,  and  the 
legacies,  including  the  annuity  fund,  are  made  payable  out  of 
the  whole  fund — that  is,  rateably  out  of  the  personalty  and  the 
proceeds  of  the  realty.  Therefore,  even  if  the  personalty  was 
sufficient  to  pay  the  charitable  legacy,  that  legacy  must  fail  in 
the  proportion  which  the  proceeds  of  the  realty  bear  to  the 
personalty :  Boherts  v.  WaUier  (1) ;  Allan  v.  Go(t  (2) ;  In  re 
Stephens  (3). 

[NoETH  J.  referred  to  Elliott  v.  Dearsley  (4).] 

In  Gainsford  v.  Bunn  (5),  Sir  G.  Jessel,  M.R.,  said  (6) :  "  The 
result  of  the  cases  is  this :  that  where  you  find  a  legacy  followed 
by  a  gift  of  the  residue  of  real  and  personal  estate,  the  word 
*  residue '  is  considered  to  mean  that  out  of  which  something 
given  before  has  been  taken,  and  the  result  is  to  make  the 
residue  a  mixed  fund,  and  to  charge  the  legacies  proportionally 
and  rateably  upon  the  mixed  fund." 

The  legacy  must  at  any  rate  abate  in  the  proportion  which 
the  impure  personalty  bears  to  the  pure  personalty. 

Michlem,  for  the  devisees  in  trust  and  personal  representatives 
of  the  testator's  heir-at-law. 

Gatey,  for  the  testator's  widow. 

CozenS'Hardy,  Q.C.,  and  Bowden,  for  the  charity : — 

It  is  admitted  that  the  legacy  must  abate  in  the  proportion 
which  the  impure  personalty  bears  to  the  pure  personalty. 
But,  as  to  the  proceeds  of  real  estate,  the  effect  of  the  will  is 

(1)  1  Russ.  &  My.  752.  (4)  16  Ch.  D.  322. 

(2)  Law  Rep.  7  Ch.  439.  (5)  Law  Rep.  17  Eq.  405. 

(3)  43  Ch.  D.  39.  (6)  Ibid.  408. 

Vol.  I.  1895.  ,  2  N  1 
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NORTH  J.  only  to  charge  the  real  estate  with  the  legacies  in  aid  of  the 
1895       personalty.    The  personalty  remains  primarily  liable.    There  is^ 
no  direction  to  pay  the  legacies  out  of  the  mixed  fund. 

In  Elliott  V.  Dearsley  (1),  Lord  Justice  James  said  (2) :  "  The 
rule  of  rateable  payment  does  not  extend  beyond  the  things 
which  the  testator  has  expressly  directed  to  be  paid  out  of  the 
fund.  Here  the  legacies  are  no  doubt  charged  on  the  real  estate 
by  force  of  the  word  *  residue/  but  there  is  no  direction  to  pay 
them  out  of  the  mixed  fund.  There  is,  therefore,  nothing  to- 
disturb  the  ordinary  rule  that  they  are  primarily  payable  out  of 
the  personal  estate." 

That  case  governs  the  present,  and  it  is  inconsistent  with 
what  Sir  (r.  Jessel  said  in  Gainsford  v.  Dunn  (3).  The  legacy  to 
the  charity  ought  therefore  to  abate  only  so  far  as  it  was  neces- 
sary, in  order  to  pay  it,  to  resort  to  the  proceeds  of  the  sale  of 
the  realty. 


Upjohn,  in  reply. 


North  J. : — 

In  my  opinion,  under  the  terms  of  the  will  the  personal  estate 
is  primarily  liable  to  the  payment  of  the  annuity  fund.  [His- 
Lordship  read  the  will,  and  continued : — ] 

Having  regard  to  a  long  series  of  cases,  of  which  Greville  v. 
Browne  (4)  is  an  example,  it  cannot  be  disputed  that  the  direc- 
tion to  the  trustees  to  hold  the  proceeds  of  the  sale  and  conver- 
sion of  the  testator's  real  and  personal  estate  after,  and  subject  to,, 
the  payment  of  his  debts  and  funeral  and  testamentary  expenses 
and  the  legacies,  and  after  making  due  provision  for  the  annuity, 
upon  trust  for  E.  B.  Knight,  has  the  effect  of  throwing  the  legacies 
and  the  annuity  upon  the  real  estate ;  but  whether  they  are  to 
be  thrown  upon  the  real  estate  ^oari  passu  with  the  personalty, 
or  only  in  aid  of  the  personalty,  if  the  personalty  is  insufficient^ 
is  not  indicated  by  the  words  here  used.  What  is  the  meaning 
of  them  ?  By  the  will  down  to  this  point,  the  annuity  is  made 
payable  out  of  personalty  only.    Then  comes  this  gift.  Con- 

(1)  16  Ch.  D.  322.  (3)  Law  Rep.  17  Eq.  405. 

(2)  Ibid.  329.  (4)  7  H.  L.  0.  689. 
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struing  the  words  strictly,  the  gift  is  only  of  the  net  proceeds  of  NORTH 
the  sale  and  conversion  after  something  has  been  taken  out  of  1895 
them ;  it  is  not  a  gift  of  the  whole  fund  subject  to  certain  deduc- 
tions  being  made,  but  it  is  a  gift  of  the  "net  proceeds"  after  Boards 
certain  deductions  have  been  made.  There  is  nothing  to  shew 
when  those  deductions  are  to  be  made  ;  that  is  provided  for  in 
another  part  of  the  will.  I  cannot  see  any  direction  that  these 
sums  are  to  be  paid  out  of  the  entire  fand.  It  has  been  settled 
by  authority  that,  where  the  personalty  is  insufficient,  the  real 
estate  may  be  either  charged  in  aid  of  the  personal  estate,  or 
there  may  be  a  direction  to  make  the  payments  out  of  realty 
and  personalty  pari  passu ;  but  I  do  not  see  that  this  gift  of 
what  is  described  as  the  "  net  proceeds  "  can  mean  the  entire 
proceeds,  or  anything  but  what  is  left  after  all  the  other  pay- 
ments have  been  made.  I  think  those  words  "  net  proceeds  " 
are  used  here  in  precisely  the  same  sense  as  that  in  which  Lord 
Justice  James  used  them  in  Elliott  v.  Dearsley  (1).  I  refer  to 
what  he  said,  not  as  deciding  a  point  of  law,  but  as  illustrating 
the  use  of  language.  He  said,  at  the  foot  of  page  329,  "  The 
reasonable  view  of  his  intention  is,  that  he  considered  that  the 
mortgages  on  the  estates  which  were  to  be  immediately  sold 
would  be  paid  out  of  the  proceeds  of  the  sale  of  those  estates, 
and  that  the  net  proceeds  only  would  go  into  the  mixed  fund 
out  of  which  the  estates  that  were  not  to  be  sold  at  once  would 
be  exonerated."  He  there  used  the  words  "  net  proceeds  "  as 
indicating  what  was  left  after  particular  payments  which  had  to 
be  provided  for  had  been  taken  from  the  gross  proceeds ;  exactly 
as  the  same  phrase  is  used  in  the  present  case.  It  seems  to  me 
that  there  is  not  in  these  words  any  direction  for  the  payment 
of  legacies  or  of  the  annuity  fund  out  of  the  net  proceeds  of  the 
whole ;  and  that  being  so,  Elliott  v.  Dearsley  is,  I  think,  precisely 
in  point.  The  annuity  is  not  directed  to  be  paid  out  of  a  mixed 
fund  arising  from  the  conversion  of  the  real  and  personal  estates, 
but  out  of  a  sum  for  which  provision  has  to  be  made  out  of  the 
personal  estate.  There  is  nothing,  in  my  opinion,  in  the  clause 
now  under  consideration  to  shew  more  than  that  if  necessary 
the  real  estate  is  to  be  resorted  to  in  aid  of  the  personalty ;  I 

(1)  16  Ch.  D.  322. 
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cannot  find  any  words  which  indicate  that  payment  is  to  be  made 
out  of  the  real  estate  and  the  personal  estate  pari  passu.  Under 
these  circumstances  Elliott  v.  Dearsley  (1)  is  directly  in  point; 
and  so  far  as  the  observations  of  Jessel  M.E.  in  Gainsford  v. 
Bunn  (2)  are,  as  they  seem  to  me  to  be,  inconsistent  with  Elliott 
V.  JDearsleyy  I  must  follow  the  later  decision  of  the  Court  of 
Appeal.  I  hold  that  the  annuity  fund  is  primarily  payable 
out  of  the  personal  estate,  and  is  charged  on  the  real  estate  only 
in  aid  of  the  personal  estate. 


An  order  was  made  declaring  that  so  mucli  of  the  annuity  fund  as  was 
attributable  to  realty  and  impure  personalty  went  to  the  residuary  devisee  and 
legatee.  An  inquiry  was  directed  to  ascertain  the  respective  values  of  the 
pure  and  impure  personalty  at  the  date  of  the  testator's  death,  and  in  case  the 
personal  estate  was  insufficient  to  pay  the  legacies  in  full,  an  inquiry  as  to  the 
value  of  the  real  estate  at  the  testator's  death. 

Solicitors :  Boohs,  Spiers  &  Wales ;  Morley,  Shirr ef  &  Co, ; 
G.  0.  Humphreys,  Son  &  Kershaw, 

(1)  16  Ch.  D,  322.  (2)  Law  Rep.  17  Eq.  405;  see  p.  408. 

W.  L.  0. 


1  Ch. 


CHANCEKY  DIVISION. 


505 


MACKINTOSH  v.  POGOSE.  Stirling  J, 

[1890    M.  1677.] 

Dec.  4,  5,  6. 

Hn&hand  and   Wife — Post-nuptial  Settlement — Avoidance  on  Banhrupicy — 

Property  of  Wife  Settled  hy  Husband— Wife    Purchaser  in  Good  Faith  ^^^^ 
and  for  Valuable  Consideration  " — Proviso  for  Cesser  of  Husband's  Interest 
on  Bankruptcy — Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  47 — 
Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  s.  3. 

In  order  to  constitute  a  "purchaser  in  good  faith "  within  sect.  47  of 
the  Bankruptcy  Act,  1883,  it  is  sufl&cient  if  there  be  good  faith  on  the 
part  of  the  purchaser ;  it  is  not  necessary  that  both  parties  to  the  trans- 
action should  act  in  good  faith. 

A  wife,  who  was  married  in  1883,  and  was  then  possessed  of  separate 
property,  after  the  marriage  allowed  that  property  to  pass  into  her  hus- 
band's hands,  but  not  as  a  gift,  nor  as  a  loan  for  the  purposes  of  his  trade. 
The  husband,  having  applied  part  of  her  property  to  his  own  use,  settled 
the  residue  of  it,  together  with  other  property  of  his  own,  upon  trusts  under 
which  he  took  a  life  interest,  with  a  proviso  for  the  cesser  thereof  in  the 
event  of  his  bankruptx;y.  The  wife  had  no  notice  of  any  fraud  or  fraudulent 
intention  on  his  part. 

In  an  action  by  the  husband's  trustee  in  bankruptcy  to  set  aside  the 
settlement : — 

Held  (1.)  that  it  was  not  void  under  sect.  47  of  the  Bankruptcy  Act, 
1883  ;  (2.)  that  to  the  extent  of  the  wife's  property  received  by  the  hus- 
band, the  proviso  for  the  cesser  of  his  life  interest  was  good ;  and  (3.),  fol- 
lowing Ex  parte  Tidswell  (1),  that  sect.  3  of  the  Married  Women's  Pro- 
perty Act,  1882,  did  not  apply. 

Action. 

The  Plaintiff  was  the  trustee  in  bankruptcy  of  the  property  of 
Nicholas  Pogose. 

The  Defendants  were  Margaret  Pogose,  the  wife  of  N.  Pogose, 
D.  J.  Bagram,  and  two  infant  children  of  Mr.  and  Mrs.  Pogose. 

D.  /.  Bagram  was  the  surviving  trustee  of  a  post-nuptial 
settlement  executed  by  the  husband  in  1884,  and  in  respect 
of  which  the  Plaintiff  in  this  action  claimed  (inter  alia) — 

(1.)  A  declaration  that  the  settlement  was  void,  or,  alter- 
natively, was  fraudulent  and  void  as  against  the  Plaintiff  as  to 
all  property  of  the  debtor  which  was  comprised  therein. 

(2.)  A  declaration  in  the  alternative  that  a  clause  in  the 
(1)  35  W.  R.  669. 
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STIRLING  J.  settlement,  providing  that  the  life  interest  of  the  debtor  in  the 
1895       income  of  the  settled  property  should  cease  on  his  becoming 
Mackintosh  bankrupt  or  insolvent,  was  void  as  against  the  Plaintiff  as  to  the 
PoaosE.     income  of  the  property  of  the  debtor  comprised  therein,  and 
—       that  the  Plaintiff  was  entitled  to  the  whole  of  the  income  of 
the  said  property  as  from  the  commencement  of  the  bankruptcy. 

(3.)  An  inquiry  as  to  what  property  of  the  debtor  was  com- 
prised in  or  made  subject  to  the  settlement. 

Mr.  and  Mrs.  Pogose  were  married  on  the  27th  of  February, 

1883,  no  settlement  being  executed  on  the  occasion  of  their 
marriage. 

At  the  date  of  the  marriage  the  wife  was  possessed  of  separate 
property,  and  shortly  afterwards  she  accompanied  her  husband  to 
India,  where  portions  of  her  property  were  from  time  to  time 
remitted  to  her  by  means  of  drafts,  which  she  indorsed  to  her 
husband  under  circumstances  which,  in  the  opinion  of  the  Court, 
did  not  amount  to  a  gift  of  the  property  to  him,  nor  to  a  loan 
by  her  to  him  for  the  purposes  of  his  trade  or  business. 

The  settlement  was  executed  in  India  on  the  2nd  of  June, 

1884,  and  was  made  between  Nicholas  Pogose,  as  settlor,  the 
Defendant  Margaret  Pogose,  as  his  wife,  and  D.  J.  Bagram  and 
M,  P.  Gasper,  as  trustees.  It  recited  that  N,  Pogose  had  from 
time  to  time  borrowed  and  received  from  and  on  account  of  his 
wife  large  sums  of  money  amounting  to  Es.51,057,  a  portion  of 
which — namely,  Ks.16,025  or  thereabouts — he  had  invested  in 
his  name  in  the  purchase  of  shares  in  different  joint  stock  com- 
panies and  in  loans  made  to  certain  persons  on  promissory  notes 
and  other  securities,  leaving  a  balance  or  sum  of  Es.35,032,  which 
he  had  used  and  applied  for  his  own  purposes,  as  appeared  from 
an  account  annexed  to  the  deed.  It  further  recited  that  it  had 
been  agreed  between  the  parties  that  N.  Pogose  should  assign 
and  transfer  the  said  shares,  promissory  notes,  and  securities  in 
which  he  had  invested  the  Ks.16,025,  and  the  several  sums  of 
money  secured  thereby,  to  the  trustees ;  and  that  being  unable  to 
pay  the  balance  or  sum  of  Ks.3 5,032,  he  had  further  agreed,  in 
consideration  of  the  said  sum  of  Es.35,032,  to  assign  and  transfer 
unto  the  trustees  certain  other  property  belonging  to  him.  By 
the  operative  part  of  the  deed,  the  property  so  agreed  to  be 
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■settled  was  assigned  and  transferred  by  N.  Pogose,  with  the  STIRLING  J. 
privity  and  consent  of  If.  Pogose,  to  the  trustees,  upon  trust  for  1895 
sale  and  investment  and  to  pay  the  income  arising  therefrom  mackintosh 
during  the  joint  lives  of  N.  Pogose  and  Margaret  Pogose  upon  pqqqse 

their  joint  receipts  ;  but  it  was  provided  that  the  said  N,  Pogose   

and  Margaret  Pogose  should  not  have  the  power  to  charge, 
alienate,  or  dispose  of  by  way  of  anticipation,  his,  her,  or  their 
share  or  shares  of  the  said  income  ;  and  in  case  the  said  N.  Pogose 
should  become  bankrupt  or  insolvent,  or  should  charge,  or 
attempt  to  charge,  or  alienate,  or  dispose  of  by  anticipation,  his 
or  any  part  of  his  share  of  the  said  income,  then  upon  trust  to 
pay  the  whole  income  to  the  said  Margaret  Pogose,  upon  her 
separate  receipt,  and  to  be  free  from  the  debts  and  control  of  the 
said  N.  Pogose  or  any  future  husband,  but  so  that  she  should  not 
have  power  at  any  time  or  under  any  circumstances  to  alienate 
the  same,  or  to  dispose  or  deprive  herself  of  the  benefit  thereof 
in  the  way  of  anticipation  ;  and  from  and  after  the  decease  of 
Margaret  Pogose,  in  case  she  should  die  in  the  lifetime  of  N, 
Pogose,  then  upon  trust  to  pay  the  income  unto  N,  Pogose  during 
his  life,  yet  so,  nevertheless,  that  if  he  should  either  in  the  life- 
time of  Margaret  Pogose,  or  after  her  decease,  become  bankrupt, 
or  assign,  charge,  or  otherwise  dispose  of  the  said  income,  or 
attempt  to  do  so,  or  suffer  any  other  act  or  thing  whereby  the 
said  income,  if  payable  to  him  absolutely,  would  become  vested 
in  any  other  person,  then,  and  in  such  case,  the  trust  thereinbefore 
declared  in  his  favour  should  cease  as  if  he  were  dead.  But  in 
case  N,  Pogose  should  die  in  the  lifetime  of  M.  Pogose,  then  the 
trustees  were  to  pay  the  income  to  M,  Pogose  during  the  re- 
mainder of  her  life,  and  from  and  after  the  determination  of  the 
trust  thereinbefore  declared  the  trust  property  was  to  go  and  be 
in  trust  for  the  children  of  N,  Pogose  and  M.  Pogose. 

Subsequently  to  the  execution  of  the  settlement  Mr.  and  Mrs. 
Pogose  returned  to  England,  and  on  the  27th  of  April,  1888,  Mr. 
Pogose  was  adjudicated  a  bankrupt.  The  writ  was  issued  on  the 
16th  of  July,  1890,  and  this  was  the  hearing  of  the  action. 

Hastings,  Q.C.,  and  Muir  Mackenzie,  for  the  Plaintiff : — 

The  settlement  was  not  made  "  in  good  faith  and  for  valuable 
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STIRLING  J.  consideration  "  within  sect.  47  of  the  BanJcruptey  Act,  1883,  and 
1895       is  therefore  void.    The  good  faith  required  by  that  section  must 
Mackintosh      good  faith  on  the  part  of  the  settlor.    In  this  case  the  fact 


that  the  wife  acted  in  good  faith  is  not  sufficient:  In  re 
Bidler  (1) ;  In  re  Pearson  (2) ;  Ex  parte  Rillman  (3) ;  Hance  v. 
Harding  (4).  But  if  the  settlement  be  not  void  altogether,  then 
the  provision  for  the  cesser  of  the  husband's  life  interest  on  his  be- 
coming bankrupt  is  void  as  against  the  Plaintiff  as  to  the  income 
of  any  property  comprised  in  the  settlement  belonging  to  him. 

Alternatively  we  say  that  the  settlement  falls  within  sect.  3  of 
the  Married  Women  s  Property  Act,  1882.  Mrs.  Pogose  could  not 
claim  in  competition  with  her  husband's  creditors,  and  that 
being  so,  she  cannot  claim  the  benefit  of  the  settlement. 

Grosvenor  Woods,  Q.C.,  and  Stewart-Smith,  for  the  Defend- 
ants : — 

The  settlement  amounts  to  a  replacement  by  the  husband  of 
the  money  received  by  him  on  account  of  his  wife,  and  is  not 
therefore  invalid  under  the  Bankruptcy  Act.  Mrs.  Pogose  gave 
valuable  consideration  for  the  settlement  inasmuch  as  she 
thereby  released  her  husband  from  the  balance  in  which  he  was 
indebted  to  her :  Pott  v.  Todhunter  (5) ;  Harman  v.  Bichards  (6). 
There  is  no  evidence  of  any  gift  by  the  wife  to  the  husband  :  In 
re  Flamanh  (7).  The  Court  will  have  regard  to  the  substance 
rather  than  the  form  of  the  transaction,  and  it  being  clear  that 
the  husband  was  endeavouring  by  the  settlement  to  replace  his 
wife's  money,  the  Court  will  protect  the  settlement  to  the  extent 
of  the  wife's  property  comprised  therein  :  Lester  v.  Garland  (8); 
In  re  Meaghan  (9) ;  Whitmore  v.  Mason  (10) ;  Hammonds  v, 
Barrett  (11) ;  Montefiore  v.  Behrens  (12).  The  case  is  not  affected 
by  sect.  3  of  the  Married  Women's  Property  Act,  1882  :  Ex  parte 


Tidswell  (13). 


(1)  22  Ch.  D.  74. 

(2)  3  Ch.  D.  807. 

(3)  10  Ch.  D.  622. 


(9;  1  Sch.  &Lef.  179, 

(10)  2  J.  &  H.  204,  214. 

(11)  21  L.  T.  (N.S.)  321, 

(12)  Law  Rep.  1  Eq.  171. 


(7)  40  Ch.  D.  46L 

(8)  5  Sim.  205. 


(4)  20  Q.  B.  D.  732. 

(5)  2  Coll.  76. 

(6)  10  Hare,  81.. 


(13)  35  W.  R.  669. 
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[They  also  cited  Butcher  v.  Stead  (1).]  STIELING  J. 

Hastings,  in  reply,  referred  to  Ex  parte  Mercer  (2)  and  Ex  parte 
Taylor  (3).  Mackintosh 

V. 

POGOSE. 

Stirling  J.  (after  stating  the  facts  and  referring  to  the  terms   

of  the  settlement,  continued) : — 

It  is  said  by  the  Plaintiff  that  this  settlement  is  void  under 
sect.  47  of  the  Bankruptcy  Act,  1883,  and  as  the  terms  of  the 
settlement  clearly  shew  that  there  was  a  settlement  of  the 
husband's  property  as  well  as  of  the  wife's,  it  therefore  prima 
facie  falls  within  the  said  section.  But  it  is  contended  on  behalf 
of  the  Defendants  that  it  is  a  settlement  made  in  good  faith  and 
for  valuable  consideration,  and  I  think  that  contention  is  well 
founded. 

In  the  first  place,  who  is  a  purchaser  for  valuable  considera- 
tion ?  On  this  point  I  hove  the  guidance  of  the  Court  of  Appeal 
in  Hance  v.  Harding  (4). 

[His  Lordship  then,  upon  the  authority  of  that  case,  came  to 
the  conclusion  that  Mrs.  Pogose,  having  by  the  settlement  settled 
property  of  her  own  and  released  her  husband  from  the  balance 
in  which  he  was  indebted  to  her,  must  be  taken  to  be  a  purchaser 
for  valuable  consideration.    He  then  proceeded  : — ] 

But  was  the  settlement  made  in  good  faith  ?  Here  I  have 
not  the  same  clear  guidance.  In  Hance  v.  Harding  the  Court 
were  unanimously  of  opinion  that  all  the  parties  had  acted  in 
good  faith,  and  it  is  said  that  here  one  of  the  parties  at  least 
(Mr.  Pogose)  did  not  so  act,  and  that,  consequently,  Mrs.  Pogose 
is  not  a  "  purchaser  in  good  faith  "  within  the  meaning  of  the 
Act.  Now,  I  am  of  opinion  that  a  person  is  a  "purchaser  in 
good  faith  "  within  the  meaning  of  sect.  47  of  the  Bankruptcy 
Act  of  1883,  if  he  himself  act  in  good  faith,  and  it  is  not  necessary 
that  both  parties  should  act  in  good  faith.  I  come  to  this  con- 
clusion on  three  grounds — first,  because  I  think  that  is  the  natural 
interpretation  of  the  statute ;  secondly,  because  it  is  in  accord- 
ance with  the  principles  of  those  bankruptcy  cases  decided  by 
the  Courts  before  the  passing  of  the  Bankruptcy  Acts ;  and^ 

(1)  Law  Eep.  7  H.  L.  839,  848.  (3)  18  Q.  B.  D.  295. 

(2;  17  Q.  B.  D.  290.  (4)  20  Q.  B.  D.  732. 
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STIRLING  J.  thirdly,  because  it  is  in  accordance  with  the  bankruptcy  statutes 
1895      previous  to  the  Act  of  1883.    Now,  as  to  the  first  reason.  I 
Mackintosh  think  the  meaning  of  the  words  of  the  47th  section — i.e.,  "  a  pur- 
PoGosE.     chaser  or  incumbrancer  in  good  faith  and  for  valuable  considera- 
tion  " — is  simply  this :  a  person  who  has  for  valuable  considera- 
tion acquired  property  affected  with  some  infirmity  without 
notice  of  the  existence  of  such  infirmity. 

Next,  as  to  the  cases  before  the  passing  of  the  Bankru])tcy  Act, 
1883.  This  class  of  cases  is  well  illustrated  by  the  case  of  Kevan 
V.  Crawford  (1).  I  refer  to  it,  not  as  a  binding  authority,  but 
merely  as  shewing  the  principle  on  which  the  Court  acts  in  such 
cases.  That  case  clearly  shews  that  in  settlements  before  the 
Bankrii]ptcy  Act,  1883,  it  was  enough  if  the  purchaser  for  value  had 
no  knowledge  of  any  fraud  on  the  part  of  the  settlor.  Lastly,  in 
the  case  of  Butcher  v.  Stead  (2),  the  House  of  Lords  held  that  the 
words  "  in  good  faith  in  sect.  92  of  the  Bankruptcy  Act  of  1869 
must  be  taken  to  mean  without  notice  that  any  fraud  or  fraudu- 
lent preference  is  intended.  For  these  reasons  I  think  that 
Mrs.  Pogose  must  be  treated  as  a  purchaser  for  valuable  con- 
sideration in  good  faith,  as  it  does  not  appear  to  me  from  the 
evidence  that  she  had  notice,  either  direct  or  constructive,  of 
any  fraud  or  fraudulent  intention  on  the  part  of  the  settlor. 
fHis  Lordship  upon  the  evidence  then  further  came  to  the  con- 
clusion that  the  settlement  was  not  made  by  Mr.  Pogose  with 
a,ny  fraudulent  intent,  and  continuing,  said  : — ] 

On  these  grounds  I  hold  that  the  post-nuptial  settlement  must 
stand,  and  that  the  main  object  of  the  action  fails.  There  is 
another  question,  however,  with  respect  to  the  alternative  con- 
tention, namely,  that  the  provision  as  to  the  cesser  of  Mr.  Pogose' s 
life  interest  in  the  event  of  his  bankruptcy  is  void.  The  pro- 
perty comprised  in  the  settlement  was  contributed  by  the  hus- 
band and  wife.  So  far  as  the  property  contributed  by  the  wife 
is  concerned,  the  provision  as  to  cesser  on  bankruptcy  is  good. 
As  to  the  husband's  property,  it  is  prima  ,  facie  bad.  There  is, 
however,  a  class  of  exceptions  to  this  rule,  and  I  am  not  at 
present  satisfied  whether  the  present  case  falls  within  it.  On 
this  point,  therefore,  I  desire  to  reserve  judgment. 

(1)  6  Ch.  D.  29.  (2)  Law  Rep.  7  H.  L.  839. 


ICh. 


CHANCERY  DIVISION. 


511 


1895.  Jan.  16.   Stirling  J.:—  Stirling  J. 

In  this  case  I  have  held  that  the  post-nuptial  settlement  of 
the  2nd  of  June,  1884,  is  a  settlement  made  in  favour  of  a  Mackintosh 
purchaser  (namely,  Mrs.  Pogose)  in  good  faith  and  for  valuable  Pogose. 
consideration  within  the  meaning  of  sect.  47  of  the  Bankruptcy 
Act,  1883,  and  consequently  is  valid  as  against  the  Plaintiff,  the 
trustee  in  bankruptcy  of  Mr.  Pogose, 

The  further  question  remains  whether  the  provision  in  the 
deed  for  the  cesser  of  the  life  interest  thereby  given  to  Mr. 
Pogose  on  his  becoming  bankrupt  is  void  as  against  the  Plaintiff 
as  to  the  income  of  the  property  of  Mr.  Pogose  comprised  in  or 
made  subject  to  the  settlement.  [His  Lordship  then  referred  to 
the  facts  of  the  case  and  the  provisions  of  the  settlement,  remark- 
ing that,  under  the  provisions  of  the  Married  Women  s  Property  Act, 
1882,  the  property  to  which  Mrs.  Pogose  was  entitled  at  the  time 
of  the  marriage  became  her  separate  estate,  and  continued  : — ] 

Two  questions  were  argued — (1.)  whether  the  trust  was  invalid 
•under  the  general  rule  of  law  ;  (2.)  if  not,  whether  it  is  rendered 
bad  by  the  provisions  of  sect.  3  of  the  Married  Women's  Property 
Act,  1882  ? 

As  regards  the  first  question,  the  principle  is  thus  stated  in  a 
note  to  Wilson  v.  Greenwood  (1)  :  "  The  general  distinction 
seems  to  be,  that  the  owner  of  property  may,  on  alienation, 
qualify  the  interest  of  his  alienee,  by  a  condition  to  take 
effect  on  bankruptcy  ;  but  cannot,  by  contract  or  otherwise, 
qualify  his  own  interest  by  a  like  condition,  determining  or 
controlling  it  in  the  event  of  his  own  bankruptcy,  to  the  dis- 
appointment or  delay  of  his  creditors ;  the  jus  disponendi,  which 
for  the  first  purpose  is  absolute,  being,  in  the  latter  instance, 
subject  to  the  disposition  previously  prescribed  by  law." 

There  have  been  many  decisions  as  to  the  application  of  this 
principle  to  marriage  settlements ;  and  it  has  been  long  estab- 
lished that  if  husband  and  wife  both  bring  property  into  such  a 
settlement,  a  trust  of  the  income  of  the  wife's  property  in  favour 
of  the  husband  until  his  bankruptcy  is  good,  while  a  similar 
trust  of  the  income  of  the  husband's  property  is  bad :  see  LocJcyer 
V.  Savage  (2)  ;  HiginhotJiam  v.  Holme  (3).  If,  however,  the  wife's 
(1)  1  Swans.  471,  481.  (2)  2  Str.  947.  (3)  19  Ves.  88. 
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STIRLING  J.  fortune  is  not  brought  into  settlement,  but  is  paid  over  to  the 
1895       husband,  then  it  has  been  held  that  a  trust  of  the  income  of  the 
Mackintosh  husband's  own  property  in  favour  of  himself  until  bankruptcy  i& 


good  to  the  extent  of  the  wife's  fortune  received  by  him  :  see 
Ex  jparte  CooJce  (1) ;  Ex  parte  Hodgson  (2) ;  In  re  Meaghan  (3) ; 
Higginson  v.  Kelly  (4) ;  Lester  v.  Garland  (5).    The  principle  of 
these  cases  was  stated  by  Lord  Satherleij  when  Vice-Chancellor 
to  be  as  follows  :  "  Looking  at  all  the  cases  in  which  a  limitation 
over  in  the  event  of  a  husband's  bankruptcy  has  been  supported 
to  the  extent  of  the  money  received  from  the  wife,  I  take  the 
principle  of  the  decisions  to  have  been,  that  where  there  is  a 
covenant  on  the  part  of  the  husband  to  settle  a  definite  sum  of 
money,  say  £10,000,  and  the  husband  has  received  another 
definite  sum,  say  £5000,  as  the  wife's  fortune,  the  Court  ha& 
treated  £5000  of  the  £10,000  as  if  it  were  identically  the  wife's 
money,  and  has  set  it  off  accordingly.    That  is  the  case  of 
Lester  v.  Garland,    And  so,  in  all  other  cases  where  the  Court 
can  find  a  definite  sum  which  can  be  appropriated  as  the  wife's 
property,  it  regards  it  not  as  the  consideration  she  gives  for  the 
rest,  but  as  the  identical  property  which  she  contributed  as 
her  fortune  upon  the  marriage  "  :  Whitmore  v.  Mason  (6).  The 
reported  decisions  as  to  post-nuptial  settlements  are,  so  far  as 
I  have  been  able  to  discover,  three  only — namely,  Montefiore 
V.  Belirens  (7),  Hammonds  v.  Barrett  (8),  and  Learmouth  v. 
Miller  (9).    In  Montefiore  v.  Behrens,  decided  in  1865,  it  was  held 
that  a  settlement  of  a  legacy  to  which  a  married  woman  became 
entitled  during  coverture,  so  as  to  give  her  husband  a  life 
interest  determinable  on  bankruptcy,  was  valid  as  against  the 
assignee  in  bankruptcy,  the  ground  of  decision  being  that  the 
wife  was  entitled  to  an  equity  to  a  settlement.    If  the  Court  had 
ordered  the  fund  to  be  settled,  the  wife  would,  according  to  the 
ordinary  practice,  have  taken  an  immediate  life  interest  in  the 
settled  fund,  and  it  was  considered  competent  to  her,  without 
the  intervention  of  the  Court,  to  take  less  than  she  would  strictly 


(1)  8  Ves.  353. 

(2)  19  Ves.  206. 

(3)  1  Sch.  &  Lef.  179. 

(4)  1  Ball.  &  B.  252. 


(5)  5  Sim.  205. 

(6)  2  J.  &  H.  214. 

(7)  Law  Rep.  1  Ec^.  171. 

(8)  21  L.  T.  (N.S.)  321. 


(9)  Law  Rep.  2  H.  L.,  Sc.  438, 
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be  entitled  to  and  give  up  such  life  interest  to  her  husband  so  STIRLING  J. 
long  as  he  remained  solvent.  1895 

In  Hammonds  v.  Barrett  (1)  (decided  in  1869),  a  post-nuptial  Mackintosh 
settlement  was  made  by  which  £990,  the  property  of  the  hus-  pogose. 

band,  and  £4000,  the  property  of  the  wife's  brother,  were  settled   

upon  trust  for  the  wife  for  life  with  remainder  for  the  husband 
for  life  or  until  he  should  become  bankrupt  or  take  the  benefit  ^ 
of  any  Act  for  the  relief  of  insolvent  debtors,  or  commit  or  do 
any  act,  deed,  matter,  or  thing  whatsoever  whereby  the  income 
should  become  vested  in  any  other  person,  with  remainder  over. 
The  wife  died  in  1862.  In  1866  the  husband  assigned  the 
income  by  way  of  mortgage  to  secure  payment  of  a  bond,  and  in 
1867  became  bankrupt ;  and  a  question  arose  under  these  cir- 
<)umstances  whether  the  assignee  in  bankruptcy  of  the  husband 
was  entitled  to  any  part  of  the  income  of  the  fund.  It  was  held 
by  Vice-Chancellor  Stuart  that  he  was  not.  The  Vice-Chan- 
<jellor's  judgment  is  very  shortly  reported,  and  there  are  some 
•observations  in  it  which,  taken  literally,  might  seem  to  indicate 
his  opinion  to  be  that  the  settlement  was  not  in  any  way 
obnoxious  to  the  bankrupt  laws.  The  judgment,  however,  con- 
cludes thus :  "  The  assignee,  therefore,  is  not  entitled  to  any  of 
the  stock,  the  life  interest  of  the  bankrupt  having  ceased  upon 
the  execution  of  the  bond."  I  think  that  the  question  which  was 
decided  in  that  case  related  to  the  validity  of  the  gift  over  upon 
alienation  rather  than  upon  bankruptcy,  and  if  so  the  decision  is 
in  accordance  with  the  cases  of  Brooke  v.  Pearson  (2),  Knight  v. 
Browne  (3),  and  In  re  Detmold  (4). 

Learmouth  v.  Miller  (5)  was  a  Scottish  appeal,  decided  by  the 
House  of  Lords  in  1875.  There  a  post-nuptial  settlement  was 
made  of  the  legitim  or  share  of  the  wife  in  her  father's  estate, 
the  trust  being  for  the  husband  for  life  with  remainder  to  the 
wife  for  her  life,  and  subject  thereto  for  the  children  of  the  mar- 
riage, and  those  provisions  were  declared  by  the  deed  to  be 
alimentary,  and  "  no  wise  attachable  for  debt."  The  husband 
subsequently  became  bankrupt,  and  it  was  held  that  the  trustee 

(1)  21  L.  T.  (N.S.)  321.  (3)  7  Jur.  (N,S.)  894 ;  9  W.  R.  515. 

(2)  27  Beav.  181.  (4)  40  Ch.  D.  585. 

(5)  Law  Rep.  2  H.  L.,  Sc.  438. 
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STIRLING  J.  in  the  bankruptcy  was  entitled  to  the  income  of  the  fund  during 
1895       the  husband's  life.    According  to  the  law  of  Scotland  a  wife  is  not 
Mackintosh  entitled  to  any  equity  to  a  settlement  (see  In  re  Tweedale's  Settle- 
PoGosE     ^^^^      ^'  decision  does  not  necessarily  govern  cases  where 

  such  a  right  exists  :  but  I  have  thought  it  right  to  refer  to  it  by 

reason  of  Lord  Cairns  making  some  observations  with  reference  to 
English  law.  He  says  (2) :  "  It  is  a  stipulation  with  regard  to 
the  husband's  life-rent  use  that  it  shall  be  in  no  wise  attachable 
for  his  debts,  but  shall  be  considered  alimentary  for  his  benefit. 
Then  the  question  is,  whether  a  stipulation  of  this  kind  in  a 
post-nuptial  contract  is  permissible  and  valid  according  to  the 
law  of  Scotland  ?  According  to  the  law  of  England  it  clearly 
would  be  invalid ;  and  my  Lords,  as  I  understand  the  law  of 
Scotland,  it  is  invalid  equally  by  the  law  of  Scotland,  It  is  an 
attempt  made  by  an  owner  of  property  to  place  it  in  such  a  posi- 
tion as  shall  prevent  his  creditors,  or  his  assignee  or  trustee  in 
bankruptcy  or  sequestration,  from  taking  it  and  using  it  for  the 
payment  of  his  debts.  My  Lords,  I  asked  whether  there  was  any 
instance  where  the  owner  of  property  in  a  contract  for  valuable 
consideration  could  be  found  entitled  to  make  a  provision  of  that 
kind.  I  do  not  desire,  my  Lords,  to  express  any  opinion  whether 
it  could  or  could  not  be  done  ;  but  no  instance  has,  as  a  matter 
of  fact,  been  adduced  at  your  Lordships'  bar  where  it  has  been 
held  valid." 

The  question  on  which  Lord  Cairns  thus  abstained  from  ex- 
pressing an  opinion  appears  (to  a  limited  extent  at  least)  to  call 
for  decision  in  the  present  case.  I  think  that  the  cases  on  mar- 
riage settlements  shew,  and  Whitmore  v.  Mason  (3)  is  an  express 
authority,  that  the  mere  existence  of  valuable  consideration  does 
not  entitle  the  owner  of  property  to  settle  it  on  himself  until 
bankruptcy.  The  cases  of  which  Lester  v.  Garland  (4)  is  a  type, 
are  only  apparent  exceptions  to  this  rule,  for  there,  as  is  pointed 
out  by  Lord  Satherley  in  the  passage  cited,  the  Courts  treated 
the  property  of  the  husband  as  being  in  substance  the  property 
of  the  wife.  On  the  other  hand,  I  cannot  discover  any  good 
ground  for  holding  that  those  exceptional  cases  are  to  be  con- 

(1)  Job.  109.  (3)  2  J.  &  H.  201. 

(2)  Law  Rep.  2  H.  L.,  Sc.  440.  (4)  5  Sim.  205. 
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fined  to  marriage  settlements.    It  seems  to  me  that  the  principle  STIRLING  J., 
of  them  applies  (and,  indeed,  I  understand  Lord  Hatlierletj  so  to  i^^95 
lay  it  down)  in  all  cases  where  "  the  Court  can  find  a  definite  mackintosb 
sum  which  can  be  appropriated  as  the  wife's  property,"  and  in  poJ'ose 

all  such  cases  that  definite  sum  is  to  be  treated  not  merely  as   

consideration  for  the  settlement,  but  as  the  identical  property 
brought  by  her  into  settlement.  In  my  judgment,  such  a 
definite  sum  can  be  discovered  in  the  present  case — namely,  the 
balance  of  Ks.35,032  mentioned  in  the  settlement  of  1884,  and, 
consequently,  I  am  of  opinion  that  to  this  extent  the  property 
settled  by  the  husband  must  be  treated  as  the  property  of  the 
wife,  and  capable  of  being  limited  to  him  until  bankruptcy. 
The  question  then  arises  as  to  the  effect  of  sect.  3  of  the  Married 
Women  s  Property  Act,  1882,  which,  so  far  as  material,  is  in  these 
terms  : — [His  Lordship  read  the  section,  and  continued  : — ] 

Now,  it  was  decided  in  1887  by  Mr.  Justice  Cave,  in  JEx  parte 
Tidswell  (1),  that  this  section  only  applies  where  money  or  other 
estate  of  the  wife  has  been  lent  or  entrusted  to  the  husband  for 
the  purpose  of  his  trade  or  business.  In  Alexander  v.  Barn- 
hill  (2),  decided  in  1888,  the  Vice-Chancellor  in  Ireland  expressed 
a  contrary  opinion,  but  Ex  parte  Tidswell  was  not  cited,  and 
further  the  observations  of  the  learned  Judge  were  unnecessary 
to  the  decision  of  the  case  before  him.  I  have  been  unable  to 
find  any  subsequent  authority  bearing  upon  the  point,  and 
although  in  Ex  parte  Tidswell  the  learned  Judge  appears  to  have 
found  great  difficulty  in  coming  to  the  conclusion  at  which  he 
ultimately  arrived,  I  consider  myself  bound  by  the  authority  of 
that  case.  Inasmuch  then  as  the  fund  here  in  question  was  not 
lent  or  entrusted  to  Mr.  Pogose  for  the  purpose  of  his  trade  or 
business,  the  section  does  not  assist  the  Plaintiff ;  but  I  desire 
to  point  out  a  further  difficulty.  Part  of  the  separate  estate  of 
Mrs.  Pogose  was,  no  doubt,  at  one  time  lent  or  entrusted  to  her 
husband,  but  it  ceased  so  to  be  on  the  execution  of  the  settle- 
ment, of  1884,  and  became  entrusted  to  the  trustees  of  that 
settlement.  If,  as  I  have  held,  this  settlement  was  not  open  ta 
objection  under  the  provisions  of  the  Banhruptcy  Act,  it  is 
difficult  to  see  that  the  particular  transaction  falls  within  the 
(1)  35  W.  R.  669.  (2)  21  L.  R.  Ir.  511. 
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STIRLING  J.  provisions  of  sect.  3  of  the  Married  Women's  Projpertij  Act,  1882. 

1895       The  case  of  Alexander  v.  Barnhill  (1),  to  which  I  have  already 
Mackintosh  referred,  is  an  authority  that  that  section  does  not  extend  to 
PoGosE         affect  every  kind  of  dealing  between  husband  and  wife. 

  The  Plaintiff  is  entitled  at  his  own  risk  to  an  inquiry  as  to 

the  value  of  the  property  brought  into  settlement  by  Mr.  Pogose, 
but  in  all  other  respects  the  action  fails,  and  the  Plaintiff  must 
pay  the  costs  down  to  and  including  the  trial. 

Solicitors  :  Clement  Cheese  &  Green ;  Nash,  Field  &  Co.,  agents 
for  Stuckey,  Son,  &  Pope,  Brighton. 

G.  A.  S. 


STIRLING  J.  In  re  HORLOOK. 

1895  CALHAM  V,  SMITH. 

Jan.  15;  [1894    H.  1183.1 

Feb.  14. 

  Will — Satisfaction — Debt  payahle  hy  Testator  witliin  three  months  of  Death — 

Legacy  to  Creditor  of  greater  Amount — No  Time  fixed  for  Payraent  of 
Legacy. 

A  legacy  of  £400,  as  to  which  no  time  of  payment  was  fixed  by  the 
testator : — 

Held,  not  to  be  in  satisfaction  of  a  debt  of  £300  payable  to  the  legatee 
by  the  testator  within  three  months  of  his  death. 
Ln  re  Dowse  (2)  followed. 

Adjoukned  summons. 

By  an  indenture  made  the  3rd  of  July,  1891,  between  the 
testator,  F.  G.  W.  HorlocJc,  of  the  one  part,  and  the  Plaintiff, 
Ann  Calham,  of  the  other  part,  reciting  that  there  was  then  due 
and  owing  by  the  testator  to  the  Plaintiff  the  sum  of  £300,  the 
testator  covenanted  with  her  that  his  executors  or  administrators 
would  within  three  calendar  months  next  after  his  decease  pay 
to  her,  her  executors  or  administrators,  the  sum  of  £300 ;  and 
the  Plaintiff  on  her  part  covenanted  with  the  testator  that  she 
would  not  at  any  time  until  after  the  expiration  of  three  calendar 
months  next  after  his  decease  ask,  demand,  sue  for,  or  take  any 
proceedings  to  recover  payment  of  the  £300. 

(1)  21  L.  R.  Ir.  511.  (2)  50  L.  J.  (Oh.)  285. 
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The  testator  made  his  will  on  the  31st  of  July,  1891,  whereby  STIRLING  J. 


he  gave  all  his  property  to  trustees  upon  trust  for  his  widow  for 
'3ife,  and  after  her  decease  for  the  benefit  of  his  two  grandchildren, 
the  sons  of  his  daughter,  Mrs.  RadcUffe. 

On  the  14th  of  October,  1891,  he  made  a  codicil  to  his  will  in 
the  following  terms :  "  It  is  my  sincere  wish  to  leave  Ann  Calham 
as  first  charge  on  all  property  left  by  me  at  the  time  of  my 
decease  the  sum  of  £400." 

The  testator  died  on  the  24th  of  May,  1892.  For  some  time 
.prior  to  and  down  to  the  date  of  his  death  he  had  allowed  the 
Plaintiff  the  sum  of  30s.  a  week.  The  Plaintiff  deposed,  and  her 
evidence  was  corroborated,  that  after  the  execution  of  the  deed 
of  the  3rd  of  July,  1891,  the  testator  told  her  that  he  would 
leave  her  more  money  in  consequence  of  the  death  of  his  daughter, 
Mrs.  RadcUffe,  and  in  September,  1891,  he  told  her  that  he  would 
leave  her  another  £400,  making  £700  in  all. 

Probate  of  the  codicil  being  opposed  by  the  testator's  widow, 
the  executors  instituted  an  action  in  the  Probate  Division,  and 
on  the  15th  of  July,  1893,  a  decree  was  pronounced  in  that 
action  in  favour  of  the  will  and  codicil.  The  executors  having 
subsequently  declined  to  act,  administration  with  the  will  and 
<?odicil  annexed  was  granted  to  the  Defendant.  The  Defendant 
paid  to  the  Plaintiff  the  legacy  of  £400,  but  refused  to  pay 
the  £300  due  to  her  under  the  deed  of  covenant  on  the  ground 
•{inter  alia)  that  the  debt  was  satisfied  by  the  legacy. 

This  was  an  originating  summons  taken  out  by  the  Plaintiff 
for  the  determination  of  the  question  whether  the  debt  was  so 
satisfied,  and  whether  the  sum  of  £300  with  interest  thereon  was 
due  to  the  Plaintiff. 

It  was  further  contended  that  the  deed  of  covenant  was  invalid 
for  want  of  proper  consideration  ;  but  upon  this  point  the  case 
does  not  call  for  a  report. 


1895 
In  re 

HORLOOK. 

Calham 

V. 

Smith. 


Hastings,  Q.C.,and  S,  Dickinson,  for  the  Plaintiff: — 

This  case  is  taken  out  of  the  general  rule  as  to  the  satisfaction 
of  a  debt  by  a  legacy  of  equal  or  greater  amount  by  the  circum- 
stance that  the  debt  is  payable  three  months  after  the  testator's 
'death,  whereas  the  legacy  is  not  payable  until  twelve  months 

Vol.  I.  1895.  2  0  1 
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STIRLING  J.  have  elapsed.  Interest  would  run  from  these  dates  respectively, 
and  that  is  a  su£Scient  difference  to  rebut  the  presumption  of 
satisfaction:  Mathews  v.  Mathews  (1);  Nicholls  v.  Judson  (2); 
Eaynes  v.  Mico  (3)  ;  Clarlc  v.  Sewell  (4).  Moreover,  there  is  parol 
evidence  that  the  testator  did  not  intend  the  legacy  to  be  in 
satisfaction  of  the  debt. 


1895 

In  re 

HORLOCK. 

Oalham 

V. 

Smith. 


Grosvenor  Woods,  Q.C.,  and  Herman  BoUnson,  for  the  Defen- 
dant : — 

In  all  the  cases  relied  upon  in  support  of  the  Plaintiff's, 
claim,  a  time  was  fixed  for  the  payment  of  the  legacy.  Here  no- 
time  is  fixed  by  the  testator,  and  there  is  not  enough  to  take  the 
case  out  of  the  general  rule  (5) ;  In  re  Fletcher  (6).  There  is  no 
sufficient  evidence  to  rebut  the  presumption  of  satisfaction. 

Hastings,  in  reply,  referred  to  Horlock  v.  Wiggins  (7). 
[Stirling  J.  referred  to  In  re  Bowse  (8).] 

Cur.  adv.  vult. 


Feb.  14.  Stirling  J.  (after  stating  the  facts,  and  coming  to 
the  conclusion  upon  the  evidence  that  the  deed  of  the  3rd  of 
July,  1891,  was  valid,  continued)  : — 

The  next  defence  is  that  the  debt  has  been  satisfied  by  the- 
legacy  given  by  the  codicil. 

This  raises  a  very  curious  point.  The  general  rule  is  esta- 
blished that  where  a  testator  gives  to  a  creditor  a  legacy  of  equal 
or  greater  amount,  that  is  a  satisfaction  of  the  debt.  That  rule 
was  established  early  in  the  last  century ;  but  no  sooner  was  it 
established  than  learned  Judges  of  great  eminence  expressed 
their  disapproval  of  it,  and  invented  ways  to  get  out  of  it.  It 
was  several  times  referred  to  in  Lord  Hardwicke's  time,  and  I 
will  mention  some  of  the  cases. 

The  first  is  Nicholls  v.  Judson  (9),  in  which  William  Lowe  gave 

(1)  2  Ves.  Sen.  635.  (5)  2  Wh.  &  T.  L.  C.  6tli  Ed.  p.  405. . 

(2)  2  Atk.  300.  (6)  38  Ch.  D.  373. 

(3)  1  Bro.  C.  C.  129.  (7)  39  Ch.  D.  142. 

(4)  3  Atk.  96.  (8)  50  L.  J.  (Ch.)  285. 

(9)  2  Atk.  300,1301  (decided  by  Fortescue  M.E.). 
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1895 
In  re 

HOBLOCK. 

Calham 

V. 

Smith. 


Ann  Mansell  a  bond  for  £300  and  interest  in  1728,  and  in  1731  STIRLING; J. 
paid  her  £100.  In  1736  he  made  his  will,  and  gave  all  his  lands 
in  B,  for  a  term  of  200  years,  upon  trust  to  raise  and  pay  within 
two  years  after  his  death  to  Ann  Mansell  £200,  and  also  devised 
other  lands  to  the  same  trustee  for  300  years  on  trust  to  pay  £200 
to  Ann  Mansell  within  one  year  after  his  death.    The  Master  of 
the  Kolls  held  that  these  legacies  were  not  a  satisfaction  of  the 
debt.    The  material  portion  of  his  judgment  was  this :  "  In 
the  present  case,  the  testator's  directing  that  the  £200  and  £200 
should  not  be  paid  till  one  or  two  years  after  his  death,  is  a  very 
considerable  circumstance  in  favour  of  Mrs.  Mansell,  and  shews 
strongly,  that  the  intent  of  the  testator  was  not  that  it  should  go 
in  satisfaction  of  the  debt,  for  the  bond  was  payable  imme- 
diately, and  the  testator  had  no  right  to  suspend  the  payment  of 
a  debt,  though  he  might  suspend  his  legacy ;  and  thougk 
executors  have  a  year  allowed  them  to  pay  legacies,  yet  that 
does  not  extend  to  debts,  but  they  are  liable  to  be  sued  the 
moment  after  the  testator's  death  ;  so  that  the  payment  of  these 
legacies  at  a  future  time  is  extremely  material,  and  takes  this 
case  out  of  the  general  rule."    He  then  added  other  grounds  on. 
which  he  came  to  the  same  conclusion.    The  second  case  is 
Clarh  V.  Seivell  (1),  in  which  there  was  a  legacy  of  the  interest  of 
£10,000  to  the  testator's  mother  for  life,  and  the  question  was 
whether  this  was  a  satisfaction  of  her  life  interest  in  a  sum  of 
£2000  payable  to  her  by  the  testator.  The  legacy  was  to  be  paid 
in  a  month  after  the  testator's  death,  and  Lord  Hardwiche  said  : 
"  There  is  no  pretence  to  say,  that  the  principal  of  the  £10,000- 
can  be  a  satisfaction  of  the  principal  sum  of  £2000  to  the  mother. 
Nor  is  there  anything  in  the  will  that  declares  this  to  be  a 
satisfaction  of  the  interest  of  the  £2000.    But  the  point  of  time 
it  is  said  is  so  trifling,  it  being  only  a  month,  that  no  regard 
should  be  paid  to  it,  but  though  a  small  one,  yet  it  is  a  circum- 
stance that  the  plaintiff  has  a  right  to  lay  hold  of,  to  take 
this  out  of  the  cases  that  have  been  deemed  a  satisfaction.  For 
according  to  the  rule  of  this  Court,  a  legacy  that  ought  to  be 
deemed  a  satisfaction  must  take  place  immediately  after  the 
death  of  the  testator :  for  the  debt,  whether  of  a  principal  sum 

(1)  3  Atk.  96,  97. 
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r,  or  for  interest,  is  due  at  the  death  of  the  testator,  and  therefore 
the  legacy  must  be  so  too."  And  a  little  further  on  he  says  : 
"  There  is  no  case  to  make  a  legacy  a  satisfaction  of  a  debt,  where 
the  legacy  is  not  due  at  the  time  of  the  testator's  death,  but  is 
made  contingent,  and  to  take  place  at  a  future  day.  I  sent  for 
a  case  from  the  Kegister,  which  I  thought  like  this  in  substance, 
though  it  does  not  run  quafuor  jpedihus,  and  that  is  the  case  of 
Crompton  v.  Sale  (1),  before  Lord  Chancellor  King.  I  lay  no 
weight  upon  there  not  being  assets  here,  because  it  is  owing  to 
an  accident  there  are  not ;  and  therefore  this  case  in  the 
reasoning  of  it  comes  very  strongly  up  to  the  present.  For 
whether  the  postponing  the  legacy  is  a  month  only,  or  a  longer 
time,  it  makes  no  manner  of  difference.  Where  the  Court 
decrees  a  legacy  to  be  a  satisfaction  of  a  debt,  the  Court  gives 
interest  always  from  the  death  of  the  testator." 

In  Haynes  v.  Mico  (2)  a  bond  had  been  given  upon  marriage  to 
secure  £300  (the  wife's  fortune)  to  the  wife  within  one  month 
after  the  husband's  decease.  By  will  the  husband  gave  her  £500, 
payable  within  six  months  after  his  decease,  and  it  was  held 
that  the  bequest  of  £500  was  not  a  satisfaction  of  the  £300 
secured  by  the  bond.  Lord  Thurlow  was  at  first  apparently  of  a 
contrary  opinion ;  but  he  afterwards  changed  his  mind,  and  is 
reported  to  have  said :  "  In  the  case  of  Clarlc  v.  Sewell  (3)  Lord 
Hardwicke  laid  down  the  rule,  that  where  there  was  a  difference, 
in  any  circumstance,  between  a  legacy  and  the  debt,  the  legacy 
should  not  be  deemed  a  satisfaction ;  therefore,  in  this  case  the 
debt  being  payable  in  one  month,  and  the  legacy  in  six  months, 
made  a  clear  distinction,  and  repelled  any  presumption  of  an  in- 
tention in  the  testator  to  pay  the  debt."  The  earlier  cases,  two  of 
which  I  have  mentioned,  were  elaborately  considered  and  re- 
viewed by  Lord  Chief  Baron  Alexander  in  Adams  v.  Lavender  (4). 
In  that  case  bonds  had  been  given  by  the  husband  to  secure 
payment  in  his  lifetime,  or  immediately  after  his  death,  of  £500 
to  his  wife,  and  by  his  will,  after  directing  payment  of  his  debts, 
he  gave  her  £1000  payable  within  six  months  after  his  decease. 
It  was  held  that  the  £1000  was  not  a  satisfaction  of  the  £500.  In 


(1)  1  Eq.  C.  Ab.  205. 

(2)  1  Bro.  C.  C.  129,  132. 


(3)  3  Atk.  96. 

(4)  M'Cl.  &  Y.  41. 
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that  case  the  Lord  Chief  Baron  expressed  a  clear  opinion  that  the 
decision  in  Hai/nes  v.  Mico  (1)  was  good  law.  The  next  case  which 
I  shall  mention  is  one  which  is  not  in  point,  but  I  refer  to  it 
because  it  forms  a  strong  contrast  with  the  decision  which  I  shall 
afterwards  mention.  It  is  a  decision  of  Vice-Chancellor  Malins 
in  Atkinson  v.  Littleivood  (2).  There  the  husband  had  covenanted 
to  pay  an  annuity  of  £52  to  a  trustee  for  his  wife  on  four  special 
quarterly  days.  By  his  will  he  gave  property  to  trustees  to  pay 
an  annuity  of  £52  to  his  wife  generally  on  the  same  special 
quarterly  days.  The  Yice-Chancellor,  evidently  very  much 
against  his  will,  felt  himself  compelled  to  hold  that  the  bequest 
was  a  satisfaction  of  the  annuity.  In  that  case  the  annuity  was 
payable  exactly  on  the  same  days,  and  was  in  every  way  as 
advantageous  as  the  bequest. 

It  will  be  observed  that  down  to  this  point  in  every  decision 
(although  the  language  of  Lord  Hardwiche  goes  further)  a  time 
had  been  fixed  by  the  testator  for  the  payment  of  the  legacy. 
But  in  the  case  of  In  re  Dowse  (3),  before  Yice-Chancellor  Hall, 
that  was  not  so.  There  a  testator  who  had,  for  valuable  considera- 
tion, covenanted  by  bond  to  pay  an  annuity  of  £10  to  H.  D.  "  so 
long  as  she  should  continue  the  widow  of  /.  D.,"  by  equal  half- 
yearly  payments  on  the  16th  of  June  and  the  16th  of  December, 
subsequently  by  his  will  bequeathed  to  her  an  "  annuity  of  £30 
if  she  should  so  long  continue  a  widow."  And  the  Yice- 
Chancellor  held  that  the  circumstance  that  the  annuity  be- 
queathed by  the  will  would  not  according  to  the  ordinary  rule 
of  law  become  payable  until  a  year  after  the  testator's  death, 
while  that  secured  by  the  bond  was  payable  half-yearly,  was 
sufficient  to  rebut  the  presumption  that  the  one  was  intended 
by  the  testator  to  be  in  satisfaction  of  the  other.  The  judg- 
ment is  very  remarkable.  He  says  (4) :  "  I  think  that  the 
difference  in  this  case  between  the  interest  of  the  annuitant 
under  the  bond  and  under  the  will,  in  respect  to  the  times  at 
which  she  was  entitled  to  call  for  payment,  is  such  as  to  prevent 
me  from  holding  that  the  one  annuity  was  intended  by  this 
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(2)  Law  Rep.  18  Eq.  595. 


(3)  50  L.  J.  (Ch.)  285. 

(4)  Ibid.  286. 
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testator  as  a  satisfaction  or  discharge  of  his  liability  in  respect 
of  the  other.  The  annuity  under  the  will — assuming  it  to  be 
apportionable  under  the  Apportionment  Aet,  1870 — is  an  annuity 
which  could  not  become  payable  until  the  end  of  a  year  after 
the  testator's  death,  because,  supposing  the  death  of  the  annuitant 
to  take  place  during  that  year,  and  the  apportioned  part  refer- 
able to  that  portion  of  the  year  to  have  accrued  due,  yet  it  would 
not  be  payable  until  the  end  of  the  year,  inasmuch  as  the 
Apportionment  Act  makes  the  apportioned  part  payable  only 
when,  according  to  the  will,  the  whole  would  have  become  pay- 
able. That  being  so,  there  is  a  substantial  and  important  differ- 
ence between  these  two  annuities  as  regards  the  time  of  their 
payment.  It  may  be  questionable  whether,  for  the  present 
purpose,  I  ought  to  have  regard  to  the  Apportionment  Act ;  but 
I  assume  that  this  annuity  is  apportionable  under  the  Act,  and 
that  this  testator  must  be  taken  to  have  known  the  law.  Still, 
however  that  may  be,  undoubtedly  the  fact  remains  that  the 
annuity  under  the  will  is  payable  at  a  different  time  from  that 
secured  by  the  bond."  And  on  that  ground  he  decided  that  the 
annuity  was  not  a  satisfaction  of  the  debt.  He  assumes  that  the 
Apportionment  Act  applies  ;  so  that,  even  if  the  annuitant  had 
died  during  the  first  year  from  the  testator's  death,  she  would 
have  been  entitled  to  an  apportioned  part  of  the  annuity  from 
his  death  ;  but  yet  he  holds  that  because  that  apportioned  part 
was  payable  only  at  the  end  of  a  year  from  the  testator's  death — 
not  by  reason  of  a  direction  in  the  will  but  under  the  ordinary 
law — one  annuity  was  not  a  satisfaction  of  the  other.  I 
have  to  say  whether  a  legacy  as  to  which  no  time  is  fixed  is  a 
satisfaction  of  a  debt  payable  within  three  months  of  the  testator's 
death.  I  join  with  the  many  Judges  who  have  disapproved  the 
rule  laid  down.  I  equally  disapprove  of  the  exceptions  which 
have  been  grafted  on  it.  But  both  are  binding  on  me.  I  take 
the  law  as  I  find  it,  and  finding  that  Vice-Chancellor  Hall,  in  a 
■case  very  much  resembling  the  present,  in  a  case  where  no  date 
was  fixed  for  payment  of  an  annuity,  held  that  the  rule  did  not 
apply,  I  think  I  ought  to  follow  him,  and  I  so  hold. 

But  I  have  also  to  consider  whether  the  decision  is  affected 
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by  the  parol  evidence  which  has  been  adduced.    I  have  con- Stirling  J. 
sidered  it  carefully,  and,  on  the  whole,  it  preponderates  in  favour  1895 
of  the  view  that  the  testator  intended  the  legacy  to  be  in 
addition  to  the  debt.    On  these  grounds  I  decide  in  favour  of  ^orlock. 
the  Plaintiff  that  she  is  entitled  to  payment  of  the  £300  and  ^^^^^^^ 
interest. 


^Solicitors :  H.  Bohell ;  W,  Euhert  Smith, 
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1894  [1891    W.  39.] 

Dec.  18.  Solicitor  and  Client — Lease — Printed  Form — Scale  Charge — Solicitors' 

Bemuneration  Act,  1881  (44  &  45  Vict.  c.  44) — General  Crder. 

Leases  following  a  general  printed  form  and  requiring  in  each  case  only 
to  be  filled  in  with  the  names  of  the  parties,  the  parcels,  a  plan,  the  rent, 
and  so  forth,  are  not  subject  to  the  scale  charges  in  Part  II.  of  Sched.  I, 
to  the  rules  under  the  Solicitors'  Remuneration  Act,  1881. 

This  was  an  action  for  accounts,  brought  by  the  administratrix 
of  Matthew  Batten,  deceased,  a  London  builder,  against  the  firm 
of  Messrs.  Still  &  Son,  who  had  acted  as  his  solicitors  in  various 
building  transactions,  and  in  obtaining  numerous  building  leases 
in  pursuance  of  a  building  agreement  entered  into  in  1879  between 
him  and  one  Bavenhill,  the  ground  landlord  of  certain  properties 
in  Botherhithe.  These  leases  were  all  according  to  a  printed 
form  containing  blanks  for  the  date,  the  name  of  the  lessee,  the 
parcels  (including  a  blank  in  the  margin  for  a  ground  plan), 
the  rent,  and  any  covenant  of  a  special  nature.  This  form  was 
prepared  by  the  lessor's  solicitors  before  the  1st  of  January, 
1883,  when  the  General  Order  under  the  Solicitors'  Bemuneration 
Act,  1881,  came  into  operation,  and  in  that  form  eighty-one  leases 
were  granted  to  Batten  before,  and  154  after,  that  date. 

Upon  the  taxation  of  Messrs.  Still  &  Son's  bill  of  costs  against 
Batten  relating  to  these  leases,  the  Taxing  Master  allowed  a 
charge  of  one  guinea  only  for  each  of  the  eighty-one  leases 
except  the  first,  for  which  he  allowed  full  charges ;  and  for  the 
154  leases  he  allowed  a  sum  considerably  less  than  the  scale 
charge,  holding  that  the  scale  charge  did  not  apply.  Messrs* 
Still  <&  Son  then  carried  in  objections  to  the  taxation  on  the 
grounds  that,  as  to  the  eighty-one  leases,  the  proper  allowance- 
should  not  be  less  than  two  guineas,  and  that,  as  to  each  of  the 
154  leases,  the  full  scale  charge  for  "  perusing  draft  and  com- 
pleting lease,"  under  Part  II.  of  Sched.  I.  to  the  General  Order, 
should  be  allowed. 

As  the  Taxing  Master  refused  to  entertain  the  objections, 
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Messrs.  Still  &  Son  took  out  the  present  summons  to  review  the  KEKEWICH 
taxation. 

1894 

Renshaw,  Q.C.,  and  Yate  Lee,  for  Messrs.  Still  &  Son : —  Wellby 
The  Taxing  Master  has  not  properly  exercised  his  discretion. 
As  to  the  leases  before  the  General  Order,  we  should  have  been 
allowed  more  than  a  guinea  a  lease ;  and  as  to  those  subsequent 
to  the  General  Order,  the  scale  charge  in  Part  II.  of  Sched.  I. 
should  have  been  allowed.  The  other  side  will  rely  on  In  re 
Hickley  &  Steivard  (1)  as  an  authority  that  the  scale  does  not 
apply;  but  here  we  have  in  fact  done  the  work  to  which  the 
scale  applies,  namely,  "  perusing  draft  and  completing."  Even 
if  it  should  be  considered  that  the  business  commenced  before 
the  rules  came  into  operation,  the  taxation  should  be  according 
to  the  rules :  In  re  Field  (2). 

Upjohn,  for  the  Plaintiff,  was  not  called  upon. 

Kekewich  J. : — 

It  is  quite  possible  that,  if  I  were  treating  this  matter  as  res 
integra,  I  should  have  allowed  the  solicitor  more  than  the  Taxing 
Master  has  done ;  but  I  am  bound  to  remember  that  the  Taxing 
Master  is  not  only  far  more  competent  than  I  am  to  decide  such 
a  matter,  but  he  has  had  more  opportunity  of  going  into  all 
these  details  than  I  can  have ;  and,  unless  I  see  that  a  gross 
error  has  occurred,  I  do  not  think  I  ought  to  interfere  with  his 
discretion.  I  give  him  credit  for  going  into  the  matter  tho- 
roughly and  exercising  his  discretion  with  care,  and  even  if  I 
did  think  that  something  more  per  lease,  or  something  more  for 
the  whole  lot,  ought  to  have  been  allowed,  I  am  satisfied  that  I 
ought  not  now  to  interfere.  So  much  with  regard  to  the 
discretion  of  the  Taxing  Master. 

The  other  matter  is  of  more  importance.  What  happened  was 
this  :  Before  the  General  Order  under  the  Solicitors  Remuneration 
Act,  1881,  came  into  operation  a  number  of  leases  were  settled 
and  granted,  all  in  a  common  and  printed  form  ;  and  leases  were 
also  settled  and  granted  after  that  date,  all  following  that 
printed  form.  It  is  true  that  the  printed  form  had  to  be  filled  in 
with  the  names  of  the  parties,  the  parcels,  and  so  forth,  and 
(1)  33  W.  R.  320.  (2)  29  Ch.  D.  608 
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KEKEWlCii  there  also  had  to  be  inserted  that  which  all  lawyers  know,  from 
the  litigation  that  has  often  ensued  from  its  omission,  is 
v^v^       essential,  namely,  a  plan,  and  there  was  moreover  a  blank  space 
Wellby  g^^y.  special  conditions  or  stipulations.     The  question  is. 

Still.  When  leases  were  granted  in  the  printed  form  after  the  rules 
under  the  Solicitors'  Bemuneration  Act  came  into  operation,  did 
the  lessee's  solicitors  do  the  whole  of  the  work  for  which  they 
claim  to  be  entitled  to  charge  ?  The  whole  of  the  work  con- 
sisted really  in  their  perusing  the  draft  lease.  No  solicitor 
could  seriously  contend  that  he  ought  to  be  paid  the  scale 
charges  for  merely  perusing  a  printed  form.  It  appears  to  me 
that  the  rule  laid  down  in  In  re  HicMey  &  Steward  (1)  applies, 
namely,  that  the  scale  in  Part  II.  of  Sched.  1.  to  the  General 
Order  applies  only  where  the  solicitor  has  substantially  done  the 
whole  of  the  work  there  mentioned.  I  do  not  think  the  soli- 
citors here  have  done  the  whole  of  that  work,  and  therefore 
they  ought  only  to  be  paid  for  the  measure  and  value  of  the 
work  actually  done,  and  not  according  to  the  scale.  The  matter 
is  one  of  some  importance,  and  one  that  may  often  arise.  It  did 
arise  in  In  re  HicTdey  &  Steward^  but  only  with  regard  to  one 
lease,  the  form  of  which  was  annexed  to  the  agreement  under 
,  '  which  the  lease  was  to  be  granted,  and  therefore  the  case  did  not 
go  quite  so  far  as  this ;  but  the  principle  applicable  to  both 
cases  is  the  same,  and  I  should  be  disposed  to  hold  that  where 
there  has  been  settled  once  for  all  a  form  of  lease  intended  to 
be  followed,  and  the  mind  of  the  solicitor  is  devoted  in  the  first 
instance  to  settling  that  form  (for  which  therefore  he  ought 
to  be  paid),  and  where  the  subsequent  settlement  of  a  lease  in 
that  form,  consisting  partly  of  printed  and  partly  of  written 
matter,  is  a  mere  matter  of  detail  and  not  requiring  the  exercise 
of  knowledge,  skill,  or  industry,  then  the  solicitor  is  not  entitled 
to  the  scale  charges. 

With  regard  to  the  case  of  In  re  Field  (2),  I  do  not  think  it 
has  any  application  to  the  matter  in  hand. 

I  therefore  refuse  the  summons  with  costs. 


Solicitors  :  Trower,  Freeling,  &  Parkin  ;  B.  Chapman, 
(1)  33  W.  K.  320.  (2)  29  Ch.  D.  608. 

G.  I.  F.  C. 
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FAKMER  V.  WATERLOO  AND  CITY  EAILWAY  kekewich 
COMPANY. 

1895 

[1895    F.    68.]  ^ 
^  ^  Feb.  1. 

Bail'way  Company — Special  Act — Underground  Eailway — Subsoil  used  apart   

from  Surface — ^'Appropriate  and  use" — Tunnel — Easement — Land  " — 

Purchase — Compensation  —  Entry  on  Lands  before  Agreement — Lands 

Clauses  Consolidation  Act,  1845  (S  &  d  Vict,  c.  18),  ss.  3,  18,  68,  84,  d  c. 

A  special  Act  (incorporating  the  Ljands  Clauses  Consolidation  Act,  1845), 
authorized  a  railway  company  to  construct  an  underground  railway,  and 
provided  that,  with  respect  to  certain  lands  belonging  to  the  Plaintiff,  the 
-company  should  not  be  required  wholly  to  take  them,  but  might  "  appro- 
priate and  use  the  subsoil  and  under-surface,"  subject,  however,  to  the 
liability  to  make  compensation  under  sect.  68  of  the  Ljands  Clauses  Act. 

The  company  commenced  boring  through  the  subsoil  of  the  Plaintiff's 
land  for  the  purpose  of  making  a  tunnel,  but  without  having  given  him 
a  notice,  under  sect.  18  of  the  Lands  Clauses  Act,  to  treat  for  the  purchase 
of  the  subsoil  so  used  : — 

ILeld,  that  the  company  were  taking  not  merely  an  easement,  bat 
*'land";  that  "  appropriate  "  meant  "appropriate  by  way  of  purchase"; 
and  that  therefore  they  could  not  "appropriate  and  use  "  the  subsoil 
without  first  complying  with  the  provisions  of  the  Lands  Clauses  Act  as 
to  the  purchase  of  land. 

Semble,  the  84th  and  following  sections  of  the  Lands  Clauses  Act,  as  to 
the  deposit  of  purchase-money  in  case  of  entry  on  lands  before  agreement, 
apply  to  the  appropriation  and  user  of  subsoil  under  a  special  Act  such  as 
that  above  mentioned. 

The  Defendant  company  were  incorporated  by  the  Wate7^loo 
and  City  Railway  Act,  1893  (which  incorporated  the  Lands 
Clauses  Consolidation  Act,  1845,  the  Railways  Clauses  Consolidation 
Actf  1845,  and  other  general  Acts  relating  to  railways),  for  the 
purpose  of  constructing  an  underground  railway  from  Waterloo 
Etation  to  Mansion-house  Street,  City ;  and  by  sect.  5  they  were 
empowered  to  "enter  upon,  take,  and  use"  such  of  the  lands 
described  in  the  deposited  plans  and  books  of  reference  as  might 
be  required  for  that  purpose.  Under  sect.  7  the  mode  of  con- 
struction was  required  to  be  by  tunnels,  and  by  sect.  8  the 
motive  power  for  the  traffic  was  to  be  either  electricity  or  cable 
traction.  Sect.  36  provided  that  all  persons  empowered  by  the 
Lands  Clauses  Consolidation  Act,  1845,  to  convey  lauds  might 
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KEKEWICH  grant  easements  ;  and  by  sect.  84  landowners  might  be  required 
to  sell  parts  only  of  lands  and  buildings.  Then  sect.  85  enacted 
as  follows  :— 

Farmer  ^Hh.  respect  to  the  lands  described  in  the  second  schedule- 

Ynd  OitT  to  this  Act  which  the  company  are  by  the  provisions  of  this  Act 
Bailway  Co.  authorized  to  enter  on,  take,  and  use  for  the  purposes  of  the  rail-- 
way  and  works,  the  company  shall  not  be  required  wholly  to 
take  those  lands,  or  any  part  of  the  surface  thereof,  or  any  houses, 
buildings,  manufactories,  and  premises  therein,  or  any  cellar,, 
vault,  or  other  construction  held  or  connected  therewith,  but 
the  company  may  appropriate  and  use  the  subsoil  and  under- 
surface  of  any  such  lands  ;  and  if  the  company  require  to  take^ 
use,  pull  down,  or  open  any  such  vault,  cellar,  or  arches  as  afore- 
said, they  may  purchase,  take,  and  use,  and  the  owners  of  and 
other  persons  interested  in  any  such  vault,  cellar,  or  arches- 
shall  sell,  the  same  for  the  purposes  of  the  railway  and  works,, 
and  the  purchase  of  any  such  cellar,  vault,  or  construction  shall 
not  in  any  case  be  deemed  the  purchase  of  a  part  of  a  house  or 
other  building  or  manufactory  within  the  said  sect.  92  of  the 
Lands  Clauses  Consolidation  Act,  1845.  But  nothing  in  this  sec- 
tion contained,  nor  any  dealing  with  the  lands  in  pursuance  of 
this  section,  shall  relieve  the  company  from  the  liability  to 
compensation  under  the  68th  section  of  the  Lands  Clauses  Conso- 
lidation Act,  1845,  and  every  case  of  compensation  to  be  ascer- 
tained under  this  Act  shall  be  ascertained  according  to  the 
provisions  contained  in  the  Lands  Clauses  Consolidation  Acts" 

The  second  schedule  referred  to  in  sect.  85  described  "lands,  &c.,. 
in  respect  of  which  easements  only  may  be  taken,"  the  "lands,  &c.," 
being  lands  with  the  houses  on  them  situate  in  the  parish  of 
Christchurch,  Southwarlc,  and  some  of  which  belonged  to  the- 
Plaintiff  as  tenant  for  life. 

In  July,  1894,  the  Plaintiff  received  from  the  company  a 
notice  that  they  required  to  "appropriate  and  use"  the  subsoil 
under  his  property  as  shewn  on  an  accompanying  plan,  and  at 
a  depth  not  less  than  there  indicated.  The  plan  shewed  that 
the  company  proposed  to  construct  their  tunnel  at  a  consider- 
able depth  below  the  cellars  of  the  houses  above.    Beyond  thi& 
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notice  the  company  had  not  served  any  notice  to  treat  or  paid  KEKEWICH 

or  deposited  any  compensation,  or  given  a  bond,  as  provided  by 

■sect.  85  of  the  Lands  Clauses  AcL  Jf^. 

The  company  having  recently  commenced  borings  under  the  Earmer 
Plaintiff's  land  for  the  purpose  of  constructing  a  tunnel,  the  Waterloo] 
Plaintiff  commenced  this  action,  and  now  moved  for  an  interim  Railway  Co. 
injunction,  to  restrain  the  company  from  entering  upon  or  under 
the  premises  described  in  the  notice,  or  any  other  property  in 
the  said  parish  of  Christchurch,  Southwarh,  belonging  to  him, 
until  they  had  complied  with  the  provisions  of  the  Lands 
Clauses  Act, 

Channell,  Q.C.,  and  MetJiold,  for  the  Plaintiff: — 

The  Defendants  cannot  take  the  underground  slice  of  our  land 
required  for  their  tunnel  without  paying  for  it,  and  taking  the 
various  steps,  by  notice  to  treat  and  otherwise,  provided  for  by 
the  Lands  Clauses  Consolidation  Act,  1845,  for  that  purpose.  The 
notice  that  has  been  served  upon  us  is  not  the  notice  to  treat 
required  by  sect.  18  of  that  Act,  and  therefore  no  statutory 
contract  is  created  under  it.  The  word  "  appropriate  "  in  the 
special  Act  does  not  mean  appropriate  without  payment,  for  that 
would  be  contrary  to  every  principle  on  which  railway  Acts  are 
passed.  Although  the  Defendants  profess  to  take  an  "  ease- 
ment" only,  what  they  really  take  is  an  interest  in  land,  a 
"  hereditament  "  :  Metropolitan  Bailway  Company  v.  Fowler  (1)  ; 
it  is  therefore  within  the  definition  of  "  lands  "  in  the  Lands 
Clauses  Act,  s.  3.  Accordingly  they  must  comply  with  all  the 
provisions  of  that  Act,  subject  only  to  the  modification  intro- 
duced by  the  provisions  of  the  special  Act  enabling  the  Defen- 
dants to  take  the  subsoil  without  the  surface  above. 

Cripjps,  Q.C.,  and  Ingle  Joyce,  for  the  Defendants  : — 
We  have  adopted  the  right  form  of  procedure  under  sect.  85 
of  the  special  Act,  and  have  thereby  brought  ourselves  under  the 
protection  of  that  Act.  Under  that  section  we  have  the  right  to 
take  so  much  of  the  subsoil  as  we  require  for  our  tunnel.  That 
portion  of  subsoil  we  are  not  compelled  to  purchase,  but  the 
(1)  [1893]  A.  C.  416. 
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KEKEWICH  landowner  is  by  the  section  left  to  his  right  to  compensation,  in 

case  of  injury,  under  sect.  68  of  the  Lands  Clauses  Act.  Con- 
1895         •  • 

  sidering,  however,  the  great  depth  of  our  tunnel,  any  injury  to 

Faemee         lo^j^^     houses  above  would  be  merely  nominal.    Again,  the 
Wateeloo  usual  notice  to  treat  under  sect.  18  of  the  Lands  Clauses  Act  is 

AND  City 

Railway  Co.  not  required  in  a  case  of  this  kind,  and  indeed  is  inapplicable 
'  here.    It  would  only  be  required  if  we  were  taking  the  whole 

vertical  stratum  up  to  the  surface.  The  notice  we  gave  is  not  a> 
notice  to  treat,  and  was  really  unnecessary :  it  was  given  merely 
out  of  courtesy.  The  provisions  of  the  special  Act  are  in  fact 
intended  to  supersede  the  cumbrous  machinery  of  the  general 
Act,  and  yet  to  protect  the  landowner. 

Kekewich,  J. : — 

Provisions  incorporated  by  way  of  exception  in  a  code,  such  as 
the  Lands  Clauses  Act,  are  sure  to  give  rise  to  difficult  questions 
which  probably  cannot  be  finally  settled  without  their  being- 
discussed  in  more  than  one  case ;  but  on  the  particular  question 
which  arises  here  I  confess  to  having  no  doubt  whatever.  The 
railway  company  are  incorporated  by  special  Act  in  the  usual 
way,  which  Act  incorporates  the  Lands  Clauses  Act,  among  other 
general  Acts.  They  are  authorized  to  take  certain  lands^ 
including  lands  of  which  a  lateral  stratum  only  is  desired  to  be 
taken  by  them  in  the  present  instance;  and  then,  instead  of 
leaving  their  rights  and  the  rights  of  the  owners  of  the  lands  to 
be  governed  by  the  Lands  Clauses  Act,  it  has  seemed  good  to 
the  Legislature  to  introduce  exceptional  provisions.  Those 
exceptional  provisions  must  be  read  with  reference  to  the  general 
provisions,  which  are  none  the  less  there  because  the  special 
provisions  are  there  also. 

The  85th  section  of  the  Waterloo  and  City  Bailway  Act,  1893, 
on  which  the  question  turns,  commences  thus :  "  With  respect 
to  the  lands  described  in  the  second  schedule  to  this  Act  which 
the  company  are  by  the  provisions  of  this  Act  authorized  to 
enter  on,  take  and  use  for  the  purposes  of  the  railway  and 
works."  That  is  the  ordinary  form  of  language  used  in  Acts  of 
this  kind.  If  the  company  desire  to  enter  on,  take  and  use  for 
the  purposes  of  the  railway  and  works  any  part  of  those  lands  in 
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the  ordinary  way,  they  must,  of  course,  proceed,  in  the  absence  kekewioh 

of  agreement,  by  a  notice  to  treat,  to  be  followed  by  an  agree-  ^^^^ 

ment  for  reference  to  arbitration  or  a  jury,  as  the  case  may  be. 

They  are  entitled  to  take  those  lands  in  that  way.    But  they  ^^^J^^^ 

are  also,  for  their  benefit,  not  bound  to  take  them  in  that  way.  "WATERLoa 
'  AND  City 

Notwithstanding  that  they  do  require  to  use  these  lands  for  the  Railway  Co, 

purposes  of  their  undertaking,  they  "  shall  not  be  required 
wholly  to  take  those  lands,  or  any  part  of  the  surface  thereof,  or 
any  houses,  buildings,  manufactories  and  premises  therein,  or 
any  cellar,  vault,  or  other  construction  held  or  connected  there- 
with." All  those  exceptions  are  directed  to  the  provisions  of 
the  Lands  Clauses  Act,  which  are  so  familiar  that  I  need  not 
refer  to  them  or  to  the  decisions  which  have  construed  them. 
It  is  something  taken  out  of  the  entering  on,  taking  and  using 
for  the  purposes  of  the  railway ;  and  there  is  no  provision  as  to 
what  the  company  is  to  do  if  it  desires  to  do  less  than  to  enter 
on,  take  and  use.  There  is  no  special  provision.  Mr.  Grippe 
says  it  is  a  question  of  procedure,  and  therefore  I  have  dwelt 
upon  this  for  the  moment.  As  at  present  advised  (I  do  not 
think  it  is  necessary  to  decide  it),  I  think  that  the  procedure 
must  be  precisely  the  same,  merely  changing  the  language^ 
whether  the  company  enter  on,  take  and  use  the  lands,  or  take 
any  part  of  the  land,  which  they  could  not  do  without  this  special 
provision.  No  doubt  some  words  would  have  to  be  altered,  but 
it  seems  to  me  that  the  provisions  of  the  Lands  Clauses  Act  must 
be  incorporated  for  the  one  purpose  quite  as  much  as  for  the 
other. 

That,  however,  is  only  one  point,  and  one  point  made  by  Mr, 
Cripps,  and  therefore  I  have  dwelt  upon  it ;  but  the  Act  goes  on 
to  say,  "but  the  company  may  appropriate  and  use  the  subsoil 
and  under-surface  of  any  such  lands."  Independently  of  this 
special  provision,  of  course  the  railway  company  could  not  take 
the  subsoil  and  under-surface  as  against  the  unwilling  land- 
owner. Before  that  enactment  he  would  have  been  entitled  to 
say,  "  The  land  is  mine  from  the  centre  of  the  earth  to  the  heaven, 
and  if  you  take  a  square  inch  of  it  between  those  two  extreme 
points  I  will  insist  on  your  taking  the  whole."  That  would  have 
been  his  right,  and  it  is  on  that  right  that  a  modification  is  here 
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i^AKMEE 
V. 


KEKEWIOH  introduced.    What  is  the  meaning  of  enabling  the  company  to 

"  appropriate  and  use  the  subsoil  and  under-surface "  ?  The 

definition  of  the  word  "  appropriate "  is  to  be  found  in  Metro- 

jpoUtan  Bailway  Company  v.  Fowler  (1),  towards  the  end  of  the 

Watebloo   speech  of  the  Lord  Chancellor,  and  also  in  the  speech  of  Lord 
AND  City      ^  ^ 
Railway  Co.  Watson  (2),  who  says :  "  To  appropriate,  according  to  its  natural 

meaning,  is  to  take  and  keep  a  thing  by  exclusive  right ;  and, 
as  I  construe  their  Act,  the  authority  which  it  confers  upon  the 
company  is,  to  take  and  exclusively  possess  as  much  of  the 
subsoil  below  highways  as  may  be  required  for  the  purposes  of 
the  undertaking." 

While  dealing  with  that  case,  I  may  add  that  the  House  of 
Lords  held,  as  a  natural  consequence,  that  what  the  company 
had  taken  was  "  land."  Why  the  Legislature  did  not  boldly  say 
that  the  company  may  "  purchase  "  the  subsoil  and  under-surface 
of  lands,  I  do  not  profess  to  know.  That  would  have  been,  I 
.  think,  perfectly  intelligible  to  lawyers  familiar  with  the  provi- 
sions about  mines  and  minerals  in  the  Railways  Clauses  Consoli- 
dation Acty  1845,  and  also  with  the  Act  which  enables  minerals 
to  be  sold  with  the  sanction  of  the  Court  apart  from  the  surface, 
or  the  surface  apart  from  minerals.  In  each  case  an  exception 
is  introduced  on  the  general  provisions  of  the  law  in  the  same 
way  as  an  exception  has  been  introduced  here  on  the  general 
statutory  provisions. 

However,  translating  the  word  "  appropriate  "  in  the  way  that 
Lord  Watson  translates  it,  it  really  comes  to  the  same  thing  as 
purchase — taking  the  subsoil  for  the  company's  exclusive  posses- 
sion ;  that  is  to  say,  excluding  all  others  and  making  it  their 
own.  There  is  no  possibility  of  reverter ;  there  is  no  possibility  of 
any  other  person  having  any  other  claim  :  it  is  to  belong  to  the 
company.  Now,  why  should  they  not  pay  for  it  ?  Leaving  the 
question  of  procedure,  I  bring  in  the  most  ordinary  principle  of 
law,  that  no  man  is  allowed  to  take  any  other  man's  property — 
even  when  provision  is  made  that  he  may  do  so,  as  in  Acts  passed 
for  the  general  public  utility — without  paying  for  it.  Then  Mr. 
Cripps  says  the  company  will  pay  for  it  by  and  by  if  the  Plaintiff 
has  been  "  injuriously  affected  "  within  the  meaning  of  the  68th 
(1)  [1893]  A.  C.  416.  (2)  [1893]  A.  C.  426. 
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section  of  the  Lands  Clauses  Act,  and  that  he  may  get  some —  KEKEWICH 
Mr.  Cripps  intimates  extremely  small — damages  by  way  of  com- 
pensation.   But  the  word  "  compensation,"  in  the  68th  section,  «^v^ 
as  is  well  known,  covers  "  purchase-money,"  and  so  it  is  directly  Farmer 


V. 


applicable  to  an  appropriation  of  this  kind ;  and  unless  the 
Legislature  has  in  so  many  words  said  that  the  company  may  Railway  Co. 
appropriate  and  use  the  subsoil  without  paying  for  it,  it  seems  to 
me  that,  according  to  the  most  ordinary  principles  of  law,  they 
cannot  be  allowed  to  do  so. 

Therefore,  on  both  those  grounds,  both  turning  on  the  con- 
struction, no  doubt,  of  the  85  th  section  of  the  special  Act,  I 
think  that  the  company  cannot  be  allowed  in  any  way  to  deal 
with  this  property  except  on  the  terms,  in  the  absence  of  agree- 
ment, of  paying  a  sufficient  sum  into  Court. 

There  again  arises  a  question  which  I  am  not  bound  to  con- 
sider, namely,  whether  this  appropriation  and  user  would  come 
within  the  speedy  possession  clauses — the  84th  and  following 
sections — of  the  Lands  Clauses  Act,  particularly  the  85th,  the 
84th  section  being  more  or  less  introductory  to  sect.  85.  As  at 
present  advised,  I  think  it  would.  I  think  that  procedure  would 
be  applicable  ;  but  it  is  not  necessary  to  discuss  that  question  at 
present. 

In  my  opinion,  therefore,  the  Plaintiff  is  entitled  to  an  in- 
junction, though  not  in  the  form  in  the  notice  of  motion.  The 
injunction  should  be  to  restrain  the  Defendants  from  "  appro- 
priating and  using  " — following  the  words  of  the  special  Act — 
the  Plaintiff's  land  until  they  have  complied  with  the  provisions 
of  the  Lands  Clauses  Act, 

Upon  the  parties  then  consenting  to  treat  the  hearing  of  the 
motion  as  the  trial  of  the  action, 

His  Lordship  made  a  declaration  that  the  Defendants  were 
not  entitled  to  take  the  Plaintiff's  land  without  going  through 
the  procedure  of  the  Lands  Clauses  Act  as  to  serving  the  usual 
notice  to  treat,  &c.  The  Defendants  to  pay  the  costs  of  the 
action. 

Solicitors  :  Walters,  Beverell  <&  Co. ;  8.  Bircham, 

a.  I.  F.  C. 

Vol.  I.  1895.  2  P  1 
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KEKEWICH     ^^MOKOCCO  BOUND"  SYNDICATE,  LIMITED  v. 
^'  HAKRIS. 

1895 

[1895    M.  433.1 

Feh.  22. 

  Copyright — Dramatic  Work — Bight  of  Bepresenfation — English  Projorietor — 

Foreign  Country — Infringement  —  Injunction  —  Jurisdiction  —  Dramatic 
Copyright  Acty  1833  (3  (fc  4  Will.  4,  c.  15),  s.  1 — Berne  Convention, 
arts.  2,  9. 

An  Englisli  Court  has  no  jurisdiction,  at  the  instance  of  the  English 
proprietor  of  the  performing  right  of  a  musical  dramatic  work  of  an  Eng- 
lish author,  to  restrain  a  threatened  infringement  by  a  British  subject  in 
any  foreign  country  comprised  in  the  International  Copyright  Union. 

Under  the  Dramatic  Copyright  Act,  1833,  s.  1,  and  article  2  of  the 
Berne  Convention,  the  English  proprietor  enjoys  in  any  country  of  the 
Union  the  rights  which  the  law  of  that  country  gives  to  natives  of  that 
country ;  and,  therefore,  proceedings  by  him  to  restrain  an  infringement 
in  that  country  by  a  British  subject  must  be  taken  in  the  Courts  and 
according  to  the  law  of  that  country. 

This  was  a  motion  by  the  Plaintiffs,  a  limited  company,  for  an 
interim  injunction  to  restrain  the  Defendants,  Frederick  James 
Harris  and  Adoljphe  Eenri  Chamherlyn,  from  performing  at  any 
place  of  dramatic  entertainment  within  the  United  Kingdom 
(other  than  the  provincial  towns  and  in  minor  London  theatres), 
or  in  any  foreign  country  which  had  become  a  party  to  the  Berne 
Convention,  the  musical  play  or  dramatic  piece  entitled  Morocco 
Bound,''  or  any  part  thereof. 

In  March,  1893,  the  piece  was  written  and  composed  by  three 
English  authors  with  a  view  to  its  being  produced  in  London,  In 
April,  1893,  the  authors,  by  a  verbal  agreement,  granted  to  the 
Plaintiffs,  who  were  incorporated  in  the  following  month,  the  sole 
fight  of  representing  the  play  in  the  United  Kingdom  for  seven 
years  from  the  1st  of  January,  1893,  and  for  all  other  countries 
during  the  full  term  of  the  authors'  right  of  representation,  sub- 
ject to  the  payment  of  certain  royalties.  Under  that  agreement 
the  play  was  first  produced  at  the  Shafteshurg  Theatre  on  the 
13th  of  April,  1893,  and  continued  to  be  performed  there,  and 
subsequently  at  the  Trafalgar  Theatre,  until  the  10th  of  February, 
1894.    The  music  of  the  play  was  first  published  on  the  1st  of 
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"  MOKOCCO 

Bound  " 
s  yndicate, 
Limited 

0. 

Habris, 


June,  1893,  and  the  words  of  the  lyrics  on  the  13th  of  April,  KEKEWICH 
1893.  ^^^^^ 

By  an  agreement  in  writing,  dated  the  2 1st  of  April,  1893,  the 
Plaintiffs  agreed  to  let  to  the  Defendant  Harris,  then  the  Plain- 
tiffs' manager,  the  sole  performing  rights  of  the  play  in  the 
provincial  towns  of  the  United  Kingdom  and  in  minor  London 
theatres  upon  certain  terms,  and  by  a  memorandum  in  writing  of 
the  same  date  the  authors  consented  to  those  terms.  Thereupon 
the  Defendant  Harris  gave  several  performances  of  the  play  in 
the  provinces,  and  the  authors  received  from  the  Plaintiffs 
royalties  in  respect  of  such  performances.  On  the  20th  and 
21st  of  June,  1893,  the  copyright  in  the  music  and  lyrics  of  the 
play  was  entered  at  Stationers  Hall. 

In  January,  1895,  the  Defendants,  Harris  and  Chamherlyn  (a 
theatrical  agent),  advertised  their  intention  of  taking  a  theatrical 
company  abroad  on  a  Continental  tour  for  the  performance  of 
the  play  in  Berlin  and  other  towns  within  the  Berne  Convention. 
The  Plaintiffs  then,  on  the  9th  of  February,  1895,  obtained  an 
assignment  from  the  authors  of  the  rights  given  to  them  (the 
Plaintiffs)  by  the  above-mentioned  verbal  agreement,  and  forth- 
with issued  a  writ  in  this  action  for  a  perpetual  injunction,  and 
served  a  notice  for  an  interim  injunction  as  above  mentioned. 

In  support  of  the  motion  an  affidavit  was  filed  by  Dr.  Cruese- 
mann,  a  Doctor  of  Laws  at  the  University  of  Gottingen,  stating 
that  according  to  the  German  law  the  right  of  performance  of  a 
dramatic  musical  or  a  musical  dramatic  work  belonged  to  the 
author  and  his  successors  in  right  exclusively,  and  that  whoever 
performed  such  a  work  without  proper  authority  was  liable  to 
indemnify  the  author  or  his  successors,  and  that  the  remedy  for 
an  unauthorized  performance  was  by  an  injunction  from  the 
German  Court,  and  also  by  a  prohibition  from  the  police  autho- 
rities under  local  police  laws.  It  appeared  that  the  Defendant 
Harris  and  his  company  had,  two  days  previously  to  the  hearing 
of  the  motion,  left  England  for  Germany, 


Eve,  for  the  Plaintiffs,  relied  upon  the  Dramatic  Copyright 
Act,  1833  (3  &  4  Will.  4,  c.  15,  s.  1),  and  articles  2  and  9  of  the 
Berne  Convention. 

2  P  2  1 
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KEKJSWICH     Scrutton,  for  the  Defendant  Harris : — 
J. 

1895  "^^^^      ^  novel  application.    The  Plaintiffs  are  seeking  to 

enforce  a  breach  in  Germany  of  German^ — not  English — law.  No 
BouND^"^  authority  can  be  found  in  the  books  for  the  proposition  that  an 
^LmiTED^'  English  Court  can  enjoin  an  Englishman  against  committing, 
^  ^-        or  inciting  persons  to  commit,  a  tort  in  a  foreign  country.  If 

  Cruesemanris  affidavit  is  correct,  the  parties  can  sue  and  be  sued 

in  Germany  under  the  German  law. 

Cannotj  for  the  Defendant  Chamherlyn, 

Eve,  in  reply  : — 

Our  English  rights  are,  first  of  all,  established  by  the  Act 
3  Will.  4,  c.  15.  Then  the  Berne  Convention  gives  us  such 
rights  in  Germany  as  a  German  would  have.  If  the  Defendant 
Harris  proceeds  with  his  performances  in  Germany,  I  may  have 
to  apply  there ;  but  as  he  appears  here  by  his  counsel  and  so 
submits  to  the  jurisdiction,  I  submit  I  am  entitled  to  ask  the 
Court  to  restrain  him  from  stealing  our  rights. 

Kekewich  J.  (after  shortly  disposing  of  some  minor  points, 
proceeded) : — 

The  point  shortly  is  that  I  have  no  jurisdiction  to  grant  the 
order  asked  for,  so  far  as  it  relates  to  performances  in  Germany, 
If  I  had  the  right  to  grant  it  as  to  Germany,  then,  no  doubt,  I 
ought  to  grant  it  in  a  form  applicable  to  any  foreign  country : 
it  will  be  sufficient  to  take  Germany  as  an  example.  What  are 
the  Plaintiffs'  rights  under  the  Act  3  &  4  Will.  4,  c.  15  ?  They 
have  the  sole  right  to  represent  this  piece  called  "Morocco 
Bound  "  at  certain  places  specified  in  the  Act — "  at  any  place  or 
places  of  dramatic  entertainment  whatsoever,  in  any  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  in  the  Isles  of 
Man,  Jersey,  and  Guernsey,  or  in  any  part  of  the  British 
dominions."  This  enactment  is  strictly  limited,  according  to 
the  universal  rule  that  it  is  not  right  to  legislate  outside  the 
jurisdiction  of  the  Crown — the  rule  expressed  in  the  old  maxim 
"  Extra  territorium  jus  dicenti  impune  non  paretur"  So  far,  the 
Plaintiffs  have  no  right  with  regard  to  any  performance  in 
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'  Morocco 
Bound  " 


Harris. 


Germany  ;  but  they  turn  to  the  Berne  Convention — which  I  KEKEWICH 
may  treat  as  an  Act  of  Parliament — and  they  rely  upon  article  2, 
which  says  this  :  "  Authors  of  any  of  the  countries  of  the  union, 
or  their  lawful  representatives,  shall  enjoy  in  the  other  countries 
for  their  works,  whether  published  in  one  of  those  countries  or  Syndicate, 

^  .  Limited 

unpublished,  the  rights  which  the  respective  laws  do  now  or  v. 
may  hereafter  grant  to  natives."  That  means,  of  course,  natives 
of  those  countries.  Germany  is  one  of  the  countries  of  the 
Union.  So  that  the  article,  applying  it  to  the  present  case,  may 
be  read  thus :  The  Plaintiffs,  being  authors  in  England,  one  of 
the  countries  of  the  Union,  are  to  enjoy  in  Germany,  another 
country  of  the  Union,  for  their  work  "  Morocco  Bound  "  the  rights 
which  the  law  of  Germany  gives  to  natives  of  Germany,  When 
one  reads  the  article  in  that  way,  one  sees  at  once  that  a  question 
of  German  law  arises,  namely,  what  the  German  law  gives  to 
"  natives  of  Germany.'^  I  assume  for  the  present  purpose  that 
Dr.  Cruesemdnn^s  affidavit  correctly  states  the  German  law  on 
the  point,  and  that  the  work  can,  under  the  circumstances,  be 
protected  in  Germany,  Therefore,  so  far  the  Plaintiffs  have 
established  their  right. 

Then  arises  the  question,  Ought  I,  in  this  action,  to  enforce 
the  Plaintiffs'  rights  here  ?  The  only  reason  that  I  can  do  so  is 
that  one  or  other  of  the  Defendants  is  in  England  and  is  a 
British  subject.  Mr.  Harris  is  to  be  treated  as  in  England  and 
is  a  British  subject,  and  I  can  restrain  him  from  doing  what  is 
wrong.  Why  not  ?  It  is  a  matter  of  ordinary  jurisdiction  for 
the  Court  to  restrain  one  of  her  Majesty's  subjects  from  in- 
fringing the  rights  of  another  of  her  Majesty's  subjects.  But  it 
is  said  that  Mr.  Harris  is  not  infringing  rights  here ;  that  the 
infringing  of  the  rights  is  not  here,  but  in  Germany,  What  I 
am  asked  to  do  is,  not  only  to  enforce  the  German  law,  but  to 
enforce  that  law  in  Germany,  Mr.  Scrutton  has  challenged  his 
opponent  to  produce  any  precedent  for  going  so  far,  but  in  vain. 
No  doubt,  it  is  part  of  the  duty  of  an  English  Court,  in  a  proper 
case,  to  enforce  German  law — that  is  to  say,  enforce  it  in 
England ;  and  the  German  Courts  will,  similarly,  enforce  English 
law  in  Germany,  But  to  enforce  German  law  in  Germany  is  no 
more  a  part  of  the  duty  or  power  of  an  English  Court  than  it  is 
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KEKEWICH  of  a  German  Court  to  enforce  English  law  in  England.  If  these 
Defendants  are  not  in  England,  they  may  set  any  such  judgment 
at  defiance,  and  unless  they  come  to  England  there  will  be  no 
means  of  enforcing  it  against  them. 

Upon  the  grounds  I  have  mentioned,  I  think  that  really  I 
have  no  jurisdiction  to  grant  an  injunction,  which  is  the  only 
relief  asked  and  the  only  thing  which  would  be  of  service  to  the 
Plaintiffs.  The  Plaintiffs*  rights  are,  as  I  have  pointed  out, 
English  rights,  except  so  far  as  they  are  extended  by  the  Berne 
Convention  so  as  to  constitute  German  rights  to  be  exercised  in 
Germany, 

The  motion  must  be  refused,  but  the  costs  of  it  will  be  costs  in 
the  action. 


^'  Morocco 
Bound" 

Syndicate, 
Limited 

V. 

Haeris. 


Solicitors  :  Stanley,  Woodhouse,  Hedderivick  ;  Steadman,  Van 
Praagh,  Sims  &  Co. 

G.  I.  F.  C. 


KEKEWICH 
J. 

1895 


March  2,  9. 


In  re  KNOX'S  TKUSTS. 
;[1895    K.  07.] 


Practice — Vesting  Order — Petition — Trustee  refusing  to  Transfer  Stock  on 
Request — Petition  presented  hefore  Expiration  of  Twenty-Eight  Bays  after 
Bequest — Jurisdiction — Costs  against  Trustee — Trustee  Act,  1893  (56  &  57 
Vict,  c.  53),  ss.  35  (u.)  (d),  38 — Supreme  Court  of  Judicature  Act,  1890 
(53  &  54  Vict.  c.  44),  s.  5. 

Jurisdiction  to  make  a  vesting  order  under  sect.  35  of  the  Trustee  Act, 
1893,  on  the  ground  that  a  trustee  has  refused  to  transfer  stock  for 
twenty-eight  days  next  after  a  request  in  writing  made  pursuant  to  the 
section,  does  not  arise  before  the  twenty-eight  days  have  expired,  and  the 
Court  cannot  make  an  order  upon  a  petition  presented  sooner. 

On  petition  for  such  a  vesting  order  the  Court  has  jurisdiction  to  order 
the  Respondent,  the  recusant  trustee,  to  pay  the  costs  of  the  application. 

This  was  a  petition  by  Alfred  Charles  Cronin,  one  of  the  trustees 
of  the  will  of  George  Knox,  deceased,  and  the  persons  entitled 
to  the  residuary  estate  of  the  testator,  alleging  that  the  residuary 
estate  was  represented  by  certain  stocks,  funds,  and  securities 
standing  in  the  names  of  the  Petitioner  Cronin  and  the  Kespon- 
dent  William  Smail,  as  trustees  of  the  will,  that  an  arrangement 
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had  been  made  between  the  beneficiaries  absolutely  entitled  KEKEWIOH 
thereto  to  divide  and  appropriate  the  stocks,  funds,  and  securities 

189o 


according  to  a  certain  scheme,  and  that  a  request  in  writing, 
dated  the  10th  of  January,  1895,  and  served  on  the  14th  of  i^ox^s 
January,  1895,  had  been  duly  made  to  the  Kespondent  by  the  Tkusts. 
beneficiaries  to  allot  and  transfer  the  stocks,  funds,  and  securities 
in  accordance  with  the  scheme,  but  that  he  had  refused  to  do  so 
for  twenty-eight  days  next  after  such  request  had  been  made  to 
him.  The  Petitioners  prayed,  first,  that  the  Court  would  make 
an  order  vesting  the  right  to  transfer  or  call  for  a  transfer  of  the 
stocks,  funds,  and  securities,  and  to  receive  the  dividends  and 
income  thereof,  in  the  Petitioner  Cronin  either  alone  or  jointly 
with  such  other  person  as  the  Court  might  appoint ;  secondly, 
that  the  costs,  charges,  and  expenses  of  the  Petitioner  Cronin 
and  the  Kespondent  as  trustees  of  the  will  might  be  taxed  as 
between  solicitor  and  client ;  and,  thirdly,  that  the  costs  of  and 
incidental  to  the  application  might  be  borne  and  paid  by  the 
Eespondent. 

The  petition  was  presented  on  the  22nd  of  January,  1895,  and 
was  served  a  few  days  afterwards  and  before  the  expiration  of 
twenty-eight  days  from  the  making  of  the  request ;  but  it  was 
answered  for  a  date  after  the  expiration  of  that  period,  namely, 
the  16th  of  February. 

0,  L,  Clare,  for  the  Petitioners. 


Methold,  for  the  Kespondent :  — 

I  take  the  preliminary  objection  that  the  Court  has  no  juris- 
diction to  make  an  order  upon  this  petition.  It  is  presented 
under  sect.  35  of  the  Trustee  Act,  1893,  which  confers  jurisdiction 
on  the  Court  to  make  a  vesting  order  only  in  the  case  of  refusal 
or  neglect  by  a  trustee  to  transfer  "for  i twenty-eight  days  next 
after  a  request  in  writing  has  been  made  to  him,"  and  until  the 
twenty-eight  days  have  expired  the  jurisdiction  does  not  arise. 
Here  the  petition  was  presented  before  the  twenty-eight  days 
had  expired,  and  the  Court,  therefore,  has  no  jurisdiction  to 
entertain  it.  The  fact  that  the  twenty- eight  days  have  now 
elapsed  cannot  confer  jurisdiction.    The  case  is  similar  to  that 


540 


CHANCERY  DIVISION. 


[1895] 


1895 


Knox's 
Trusts 


KEKEWICH  of  a  magistrate  who  is  entitled  by  law  to  a  montli's  notice  of 
action.    It  is  settled  that  he  is  entitled  to  the  fall  time,  and  that 
an  action  brought  before  the  month  has  expired  cannot  be 
l^J^*^     maintained  :  Young  v.  Eiggon  (1). 

Clare : — 

This  is  a  mere  question  of  costs.  If,  before  the  twenty-eight 
days  had  expired,  the  Kespondent  had  intimated  his  willingness 
to  transfer,  no  doubt  the  Petitioners  might  have  had  to  pay  the 
costs  of  the  application. 

[Kekewich  J. : — According  to  your  view  you  might  have 
made  the  request  one  day,  and  presented  the  petition  the  next.) 

Yes ;  and  if  he  had  acceded  we  should  have  been  in  peril  as- 
to  costs.  The  matter  could  be  put  right  by  serving  the  petition 
to-day  and  bringing  it  on  next  week. 

Methold: — In  that  case,  I  should  again  make  the  same 
objection. 

Clare  : — If  your  Lordship  has  any  substantial  doubt  as  to  the 
propriety  of  the  petition,  I  would  ask  you  to  let  it  stand  over 
with  liberty  to  the  Petitioners  to  present  and  serve  it  anew. 

Kekewich  J.  asked  what  jurisdiction  there  was  to  order  the 
Eespondent  to  pay  costs. 

Clare  referred  to  sect.  38  of  the  Trustee  Act,  1893  (2)  as  being 
not  merely  a  repetition  but  an  extension  of  sect.  51  of  the  Trustee 
Act,  1850. 

Kekewich  J. : — • 

This  is  a  small  point  and  purely  technical ;  but  it  is  of  some 
importance  in  practice.    Sect.  35  of  the  Trustee  Act,  1893,  gives 

(1)  6  M.  &  W.  49,  54.  land  or  personal  estate  in  respect 

(2)  Sect.  38  of  the  Trustee  Act,  whereof  the  same  is  made,  or  out  of 
1893,  is  as  follows:  "The  High  the  income  thereof,  or  to  be  borne 
Court  may  order  the  costs  and  ex-  and  paid  in  such  manner  and  by  such 
penses  of  and  incident  to  any  applica-  persons  as  to  th«  Court  may  seem 
tion  for  an  order  appointing  a  new  just."  The  words  "and  by  such 
trustee,  or  for  a  vesting  order,  or  of  persons  "  were  not  contained  in  the 
and  incident  to  any  such  order,  or  any  corresponding  section  (sect.^51)  of  the 
conveyance  or  transfer  in  pursuance  Trustee  Act,  1850  (13  &  14  Vict, 
thereof,  to  be  paid  or  raised  out  of  the  c.  60). 
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a  special  jurisdiction  to  the  High  Court.  It  provides  that  KEKEWICH 
"  where  a  trustee  entitled  alone  or  jointly  with  another  person 
to  stock  or  to  a  cliose  in  action  .  ,  .  neglects  or  refuses  to  trans-  ,^v^ 
fer  stock  or  receive  the  dividends  or  income  thereof,  or  to  sue  i/^ox\ 
for  or  recover  a  chose  in  action,  according  to  the  direction  of  the  Trusts, 
person  absolutely  entitled  thereto  for  twenty-eight  days  next 
after  a  request  in  writing  has  been  made  to  him  by  the  person 
so  entitled,  .  .  .  the  High  Court  may  make  an  order  vesting  the 
right  to  transfer  or  call  for  a  transfer  of  stock,  or  to  receive  the 
dividends  or  income  thereof,  or  to  sue  for  or  recover  a  cJiose  in 
action,  in  any  such  person  as  the  Court  may  appoint."  That 
gives  a  new  right  of  action.  It  is  no  doubt  to  be  effectuated  by 
petition  in  a  summary  mode ;  but  still  it  is  a  new  right  of  action, 
depending  on  the  statute,  and  in  addition  to  such  rights  of 
action  as  exist  at  common  law  or  under  other  statutes;  and  the 
proper  principle  to  apply  to  it  is  that  a  statutory  jurisdiction 
must  be  strictly  construed.  It  seems  to  me  that  the  petition 
cannot  be  presented — or,  to  turn  it  into  an  action,  the  writ  can- 
not be  issued — until  the  jurisdiction  has  arisen  ;  and  to  say  that 
a  man  may,  after  having  made  a  request  in  writing,  immediately 
present  a  petition,  and  then  get  an  order  upon  that  petition 
when  the  twenty-eight  days  have  expired,  is  to  say  that  he  may 
commence  process  before  the  jurisdiction  has  arisen.  I  do  not 
think  that  that  can  be  the  proper  construction  of  such  an  enact- 
ment as  this. 

Mr.  Clare  invokes  the  analogy  of  an  executor  against  whom 
an  action  for  administration  may  be  brought,  notwithstanding 
that  he  has  not  proved  the  will,  provided  that  the  probate 
is  in  Court  when  the  Court  is  asked  to  pronounce  judgment. 
That  depends  on  the  settled  doctrine  that  the  appointment 
of  an  executor  relates  back  to  the  death  of  the  testator.  When 
the  probate  is  granted  to  him  a  man  is  executor  as  from  the 
day  of  the  testator's  death,  notwithstanding  that  the  grant 
may  not  have^  been  made  until  a  date  many  months  or  years 
later.  That  is  a  distinct  difference  between  that  case  and  every 
other.  I  think,  therefore,  that  the  petition  has  been  presented 
prematurely. 

That  is  the  only  point  which  is  really  before  me  for  the 
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KEKEWIOH  moment.    As  regards  the  question  of  costs,  my  opinion,  subject 
^^^^       to  anything  which  may  be  said  in  argument  to  the  contrary,  is 
that  expressed  in  a  note  in  Mr.  Ellis  s  book,  which  I  have  before 
kI^ox's  says  (1)  :  "  The  ratio  decidendi  of  In  re  Mills'  Estate  (2) 

Teusts.  turned  mainly  on  the  fact  that  the  Judicature  Act  was  passed 
after  the  other  Acts  then  under  discussion.  The  position  as 
regards  the  Trustee  Act,  1893,  is  now  reversed,  and  inasmuch  as 
the  above  section  "  sect.  38)  "has  been  passed  by  the  Legis- 
lature with  full  knowledge  of  the  existing  state  of  authorities, 
and  with  the  express  addition  of  the  words  '  and  by  such  persons,' 
it  would  seem  that  the  Court  has  now  jurisdiction  in  a  proper 
case  to  order  a  respondent  to  pay  costs."  It  seems  to  me  that 
now  that  we  have  the  Judicature  Act,  1890,  sect.  5,  conferring 
the  largest  possible  jurisdiction  on  the  Court  in  the  matter  of 
costs,  if  once  a  respondent  is  properly  brought  here,  then, 
subject  to  the  right  of  a  trustee  to  have  his  costs  out  of  the 
estate,  the  Court  may  make  an  order  for  payment  of  the  costs 
by  the  Kespondent  just  as  much  under  the  Trustee  Act,  1893, 
as  under  any  other  procedure. 

I  will  allow  the  petition  to  stand  over,  the  Petitioners  being  at 
liberty  to  present  and  serve  it  de  novo, 

March  9.    The  petition,  having  been  again  presented  and 
served,  now  came  on  to  be  heard  on  the  merits,  when  his  Lord- 
ship was  of  opinion  that  there  was  no  justification  for  the  refusal 
.    of  the  Respondent  to  transfer. 

Methold  submitted  that  the  Respondent  ought  to  have  his  costs. 
The  recognised  practice  was  not  to  serve  the  recusant  trustee : 
In  re  Third  Burnt-Tree  Building  Society  (3) ;  Lewin  on  Trusts  (4). 
At  all  events,  he  ought  to  be  paid  his  costs  of  the  first  of  the 
two  petitions. 

Kekewich  J.  said  that  the  application  as  now  heard  was 
entirely  the  result  of  the  Respondent's  obstinacy,  and  he  must 
pay  the  costs.    But  as  the  petition  had  been  presented  prema- 

(1)  Ellis  on  tlie  Trustee  Act,  1893,  (2)  34  Cli.  D.  24. 

5tli  Ed.  p.  98.  (3)  16  Sim.  296. 

(4)  9th  Ed.  p.  1173. 
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turely,  there  must  be  deducted  from  the  costs  to  be  paid  by  the  kekewich 

Respondent  those  consequent  on  the  petition  being  presented  ^^^^ 

and  served  de  novo,  according  to  the  direction  given  on  March  2.  — 

His  Lordship  added  that  the  petition  now  before  him  was  no  k^ox's 

doubt  technically  a  different  petition  from  the  previous  one,  Trusts. 
although  on  the  same  paper. 

Solicitors :  Chester,  Mayhew,  Broome,  &  Griffitlies  ;  J,  E.  &  H. 
Scott. 

C.  C.  M.  D. 
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HOMER  J.  BOLTON  V,  CURKE. 

1894 
Bee.  1,  3. 


[1894    B.  2148.] 


Breach  of  Trust  at  Request  of  Beneficiary — Subsequent  Assignee  of  Beneficiary^ » 
Interest — Equity  of  Trustee  to  have  Beneficiary^ s  Interest  Impounded — 
Married  Woman — Restraint  on  Anticipation — Trustee  Act,  1888  (51  &  52 
Vict.  c.  59),  8.  6— Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  45. 

The  equity  of  a  trustee  who  commits  a  breach  of  trust  at  the  request 
and  for  the  benefit  of  a  beneficiary  is  not  merely  statutory  since  th& 
passing  of  the  Trustee  Acts,  1888  and  1893,  but  is  the  same  now  as  it  was 
before  those  Acts,  which  in  fact  enlarge  the  judicial  discretion  of  the 
Court  in  such  cases. 

Consequently,  the  equities  affecting  an  assignee  of  the  interest  of  a 
beneficiary  are  the  same  now  as  they  were  before  those  Acts. 

A  trustee  who,  at  the  time  a  breach  of  trust  is  committed,  merely 
declines  an  offer  to  take  a  mortgage  of  the  beneficiary's  interest  by  way  of 
security  for  the  breach  of  trust,  does  not  per  se  waive  or  abandon  hi& 
equity. 

It  is  the  duty  of  a  trustee  to  protect  a  married  woman,  restrained  from 
anticipation,  against  herself  when  she  asks  him  to  commit  a  breach  of 
trust,  and  if  he  knowingly  commits  a  breach  of  trust  at  her  request  the 
Court  will  be  slow  to  remove  the  restraint  on  anticipation  in  order  that 
her  life  interest  may  be  impounded  to  recoup  him. 

Ricketts  V.  Richetts  (1)  explained. 

A  married  woman,  restrained  from  anticipation,  gave  her  written 
consent  to  a  change  of  investment,  but  at  the  time  was  not  informed  by 
the  trustees  and  did  not  know  that  such  change  was  a  breach  of  trust. 
The  money  was  advanced  to  her  husband,  who  to  her  knowledge  was  in 
difficulties,  and  she  shared  in  the  benefit  arising  from  the  breach  of  trust, 
which  was  instigated  by  her  husband.  The  Court,  in  the  exercise  of  its 
judicial  discretion  under  sect.  45  of  the  Trustee  Act,  1893,  refused  ta 
remove  the  restraint  on  anticipation  in  order  that  her  life  interest  might 
be  impounded  to  recoup  the  trustees. 

This  was  an  action  to  compel  the  replacement  of  a  sum  of 
£4000  Great  Western  Railway  5  per  cent.  Rent- charge  Stocky, 
sold  in  breach  of  trust  by  the  trustees  of  the  marriage  settlement 
of  the  Defendants  Wx,  and  Mrs.  Blood,  and  advanced  by  the 
same  trustees  to  the  Defendant  Mr.  Blood,  and  to  have  any 
moneys  expended  in  replacing  this  stock  with  interest  recouped 
by  or  out  of  the  property  of  the  beneficiaries,  at  whose  request 
and  for  whose  benefit  the  breach  of  trust  was  committed. 

(1)  64  L.  T.  (N.S.)  263. 
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The  trustees  of  the  settlement,  which  was  executed  on  the  ROMERJ. 
25th  of  July,  1877,  were  the  Defendants  W,  E,  C.  Curre  and  1894 
H,  B.  Feake,  and  G,  T,  L.  Bolton  and  J.  Browning.  Bolton 

The  property  brought  into  settlement  by  Mr.  Blood  was  a  sum  qurre 

of  £5000  carrying  interest  at  the  rate  of  £5  per  cent,  per  annum,   

and  secured  by  a  mortgage  of  certain  estates  belonging  to  him 
in  Ireland, 

The  property  brought  into  settlement  by  Mrs.  Blood  was  {inter 
alia)  a  legacy  of  £5000  to  which  she  was  entitled  under  her 
father's  will,  and  which  was  satisfied  by  the  transfer  to  the 
trustees  of  a  sum  of  Consols.  These  Consols  were  subsequently 
sold  by  the  trustees  and  invested  in  the  purchase  in  their  names 
of  the  £4000  stock  above  mentioned. 

The  trusts  of  the  settlement  were,  as  to  the  husband's  property, 
for  the  husband  for  life,  and  after  his  death  for  the  wife  for  life ; 
and,  as  to  the  wife's  property,  for  the  wife  for  life  for  her 
separate  use  without  power  of  anticipation,  and  after  her  death 
for  the  husband  for  life  or  until  forfeiture  as  therein  mentioned. 
And,  after  the  death  of  the  survivor  of  the  husband  and  wife, 
both  the  husband's  and  the  wife's  property  were  directed  to  be 
held  upon  the  usual  trusts  for  the  issue  of  the  marriage. 

The  investments  authorized  by  the  settlement  included  the 
Great  Western  Stock  above  mentioned,  but  did  not  include 
equitable  or  second  mortgages. 

In  1885  Mr.  Blood  was  in  pecuniary  difficulties  and  requested 
the  trustees  to  sell  the  said  £4000  stock  and  advance  the 
proceeds  to  him  upon  the  security  of  an  equitable  mortgage  of 
his  said  estates  in  Ireland,  which  were  then  subject,  in  addition 
to  the  said  £5000  mortgage,  to  several  other  charges.  In 
compliance  with  this  request,  the  trustees  sold  the  said  £4000 
stock  and  advanced  the  proceeds,  amounting  to  £5372  17s.  Qd, 
cash,  to  Mr.  Blood  oii  the  security  of  a  mortgage  dated  the  23rd 
of  March,  1885,  of  his  said  Irish  estates.  At  this  time  Mr.  Blood 
offered  the  trustees,  by  way  of  additional  security  for  the 
advance,  a  mortgage  of  his  life  interest  in  the  said  sum  of 
£5000  brought  into  settlement  by  him ;  but  the  offer  was 
not  accepted.  Mrs.  Blood  gave  her  written  consent  to  this 
change  of  investment,  but  was  not  informed  at  the  time  by  the 
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ROMER  J.  trustees,  and  did  not  know,  that  such  change  of  investment  was 
1894      a  breach  of  trust. 
Bolton        In  August,  1893,  Mr.   Blood  for  valuable  consideration  by 
CuEKE.  assigned  to  the  Defendant  Catherine  J,  Studdert  his  life 

  interest  under  the  said  settlement  in  the  said  sum  of  £5000 

brought  into  settlement  by  him  ;  the  Defendant,  Catherine  J. 
Studdert,  when  she  took  her  assignment,  had  notice  of  the  mort- 
gage of  the  23rd  of  March,  1885,  and  of  the  fact  that  the  sum 
of  £5372  17s.  6d.  mentioned  in  that  mortgage  formed  part  of 
the  trust  funds  comprised  in  the  said  marriage  settlement ; 
and,  in  answer  to  inquiries,  her  solicitors  were  informed  by  or  on 
behalf  of  the  trustees  that  there  were  no  other  incumbrances  on 
Mr.  Blood's  life  interest  except  one  of  £500,  which  would  be 
paid  off. 

G.  T,  L.  Bolton  survived  J.  Browning  (who  died  insolvent), 
and  died  in  May,  1893,  and  the  Plaintiff  was  his  legal  personal 
representative.  After  the  death  of  G.  T.  L.  Bolton  the  Defen- 
dant trustees  gave  the  Plaintiff  notice  that  the  estate  of  G.  T.  L, 
Bolton  wBiS  liable  to  make  good  the  breach  of  trust  that  had  been 
committed,  and  thereupon  this  action  was  commenced  in  May, 
1894. 

Under  an  order  of  the  Court  obtained  by  the  Plaintiff  in 
June,  1894,  the  Plaintiff  and  the  Defendant  trustees  paid  inta 
Court  the  sum  of  £5372  17s.  6d.  in  equal  shares  as  representing 
the  proceeds  of  sale  of  the  £4000  stock  above  mentioned. 

The  action  now  came  on  for  trial,  and  the  Plaintiff  claimed  a 
declaration  that  he  was  entitled  to  a  lien  on  the  life  interest  of 
Mr.  Blood  under  the  settlement  for  all  moneys  expended  in 
replacing  the  said  sum  of  £4000  stock,  and  that  such  lien 
had  priority  over  any  claim  by  the  Defendant  Catherine  J. 
Studdert  as  assignee  of  Mr.  Blood.  He  also  claimed  an  order 
impounding  the  life  interest  of  Mrs.  Blood,  under  the  same 
settlement,  by  way  of  indemnity  to  the  trustees  against  their 
liability  to  replace  the  said  £4000  stock. 

It  was  alleged  by  the  Plaintiff,  but  not  admitted  by  the 
Defendants  (other  than  the  Defendant  trustees),  that  the  Irish 
estates  were  an  insufficient  security  for  the  amounts  charged 
thereon. 
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Neville,  Q.C.,  and  F.  L.  Wright,  for  the  Plaintiff :—  HOMER  J. 

The  right  of  the  trustees  arises  under  sect.  45  of  the  Trustee 
xictt  1893,  which  is  substantially  the  same  as  sect.  6  of  the  Bolton 
Trustee  Act,  1888.  Mr.  Blood  instigated  the  breach  of  trust.  Ctjrre. 
Mrs.  Blood  knew  that  her  husband  was  in  difficulties,  and  was 
anxious  to  help  him.  They  both  consented  to  the  change  of 
investment,  and  executed  the  mortgage  by  which  it  was  carried 
into  effect,  and  have  shared  the  increase  of  income  arising  from 
the  change  of  investment.  The  trustees  are  therefore  entitled 
to  be  recouped  out  of  Mr.  and  Mrs.  Blood's  life  interests  under 
the  settlement :  Baby  v.  Ridehalgh  (1)  ;  Doering  v.  Boering  (2)  ; 
In  re  Somerset  (3) ;  Griffith  v.  Hughes  (4).  The  case  of  Bichetts 
V.  Bichetts  (5)  may  be  cited  against  us ;  but  the  decision  there,  it 
is  submitted,  went  on  the  special  facts  of  the  case.  As  to  Mr. 
Blood's  assignee,  she  can  be  in  no  better  position  than  he. 

J,  B,  BrooJce,  for  the  Defendant  trustees. 

J.  F.  Betliell,  for  the  infant  Defendant,  E.  M.  Blood,  the  only 
issue  of  the  marriage. 

Butcher,  for  the  Defendants  Mr.  and  Mrs.  Blood : — 
As  to  Mr.  Blood,  his  life  interest  is  now  vested  in  the  Defen- 
dant Catherine  Studdert,  and  it  is  for  her  to  make  good  her  title. 
As  to  Mrs.  Blood,  it  was  the  duty  of  the  trustees  to  protect  her, 
as  she  was  restrained  from  anticipating.  She  merely  gave  her 
formal  consent  to  a  change  of  investment,  not  knowing  that  a 
breach  of  trust  was  contemplated ;  and  the  Court,  in  the  exercise 
of  its  judicial  discretion,  will  not  impound  her  life  interest  : 
Bicketts  v.  BicTcetts  ;  Saunjer  v.  Saivyer  (6). 

H,  Fellows,  for  the  Defendant  (7.  Studdert : — 

This  is  the  first  action  since  the  passing  of  the  Trustee  Act, 
1888,  in  which  trustees  claim  to  impound  a  life  interest  against 
an  assignee  for  value.  The  Trustee  Act,  1888,  as  re-enacted  by 
sect.  45  of  the  Trustee  Act,  1893,  has  superseded  the  pre-existing 

(1)  7  D.  M.  &  G.  104.  (4)  [1892]  3  Ch.  105. 

(2)  42  Ch.  D.  203.  (5)  64  L.  T.  (N.S.)  263. 

(3)  [1894]  1  Ch.  231.  (6)  28  Ch.  D.  595. 
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ROMER  J.   law  as  to  the  right  of  trustees  to  be  indemnified  by  beneficiaries. 
1894       It  follows  that  these  rights  of  trustees  are  not  equitable  as  before, 
Bolton  merely  statutory,  and  do  not  attach  until  an  order  of  the 

CuREE     CJourt  has  been  made  impounding  the  beneficial  interest.  There- 

  fore,  as  Mrs.  Studdert  took  her  assignment  before  any  proceedings 

to  impound  Mr.  Blood's  life  interest,  she  is  now  absolutely  entitled 
as  against  any  claim  by  the  trustees  :  In  re  Somerset  (1)  ;  In  re 
Knapnan  (2) ;  Friddy  v.  Bose  (3) ;  Woodyatt  v.  Gresley  (4). 
Further,  Mrs.  Studdert  is  not  a  beneficiary  within  the  meaning  of 
sect.  45  of  the  Trustee  Act,  1893 ;  but,  even  if  she  is,  the  Court, 
in  the  exercise  of  its  judicial  discretion,  will  not  impound  this 
life  interest,  for  the  correspondence  shews  that  her  solicitors 
were  not  fully  informed  at  the  time  of  all  the  circumstances. 
Lastly,  the  trustees  advanced  the  trust  money  to  Mr.  Blood,  and 
deliberately  took  from  him  an  independent  and  substantial 
security  outside  the  settlement  altogether,  and  declined  at  the 
time  the  additional  security  of  Mr.  Blood's  life  interest  which  he 
then  offered  to  them.  They  must,  therefore,  be  taken  to  have 
abandoned  or  waived  their  equity  against  Mr.  Blood,  and  cannot 
now  assert  it  against  his  assignee  for  value. 

Neville,  in  reply. 


EOMEK  J. : — 

I  will  first  deal  with  the  claim  against  the  life  interest  of  the 
Defendant  Mr.  Blood,  now  assigned  to  Mrs.  Studdert,  Mr.  Blood 
instigated  the  breach  of  trust  in  question,  and  he  received  the 
money  advanced  in  pursuance  of  it,  and  became  a  debtor  to  the 
estate  in  respect  of  that  money.  The  trustees'  right  to  have  his 
life  interest  impounded  under  the  circumstances  would  be  clear 
if  he  had  still  retained  that  interest.  It  is  also,  I  think,  clear — 
indeed,  this  has  not  been  challenged — that,  as  the  law  stood 
prior  to  the  passing  of  the  Trustee  Act  of  1888,  the  equity  of  the 
trustees,  and  of  the  other  beneficiaries,  against  Mr.  Blood's  life 
interest  would  affect  that  interest  in  the  hands  of  Mrs.  Studdert, 
as  she  purchased  it  subsequently  to  the  breach  of  trust  and  the 

(1)  [1894]  1  Ch.  231.  (3)  3  Mer.  86. 

(2)  18  Ch.  D.  300.  (4)  8  Sim.  180. 
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borrowing  of  the  money.    I  am  saying  this  apart  from  a  special  ROMER  J. 
contention  made  on  the  part  of  Mrs.  Studdert,  which  I  will  1894 
mention  in  a  moment.    Bat  it  is  now  said  on  her  behalf  that  bolton 
sect.  6  of  the  Trustee  Act,  1888,  which  was  substantially  repeated  Q^^p^j^ 

by  sect.  45  of  the  Trustee  Act,  1893,  has  altered  the  law.    It  is  

contended  that  the  whole  of  the  law  as  to  the  impounding  of 
interests  to  indemnify  trustees  is  now  contained  in  those  sections, 
and  that  the  formerly  existing  law  on  the  subject  was  put  an 
end  to  by  the  Act  of  1888,  unless  it  was  re-enacted  by  sect.  6. 
It  is  further  said  that  by  that  section,  and  the  corresponding 
section  of  the  Act  of  1893,  the  impounding  is  now  put  absolutely 
in  the  discretion  of  the  Court,  and  that  the  interest  of  a 
beneficiary  is  not  affected  by  any  equity  in  favour  of  the  trustees 
until  the  Court  orders  the  impounding ;  and  that,  therefore, 
Mrs.  Studdert  is  entitled  to  hold  her  purchased  interest  free 
from  any  claim  of  the  trustees,  as  she  bought  the  interest  before 
any  order  of  the  Court  was  obtained.    I  think  this  contention 
cannot  be  sustained.    In  my  opinion  sect.  6  of  the  Act  of  1888 
was  intended  to  enlarge  the  power  of  the  Court  as  to  indem- 
nifying trustees,  and  to  give  greater  relief  to  trustees,  and  was 
not  intended  and  did  not  operate  to  curtail  the  previously 
existing  rights  and  remedies  of  trustees,  or  to  alter  the  law 
except  by  giving  greater  power  to  the  Court.    The  discretion 
given  to  the  Court  by  sect.  6,  as  to  whether  it  will  impound  or 
not,  is  a  judicial  discretion  ;  and  if,  prior  to  the  passing  of  that 
Act,  the  Court  would,  in  a  proper  case,  enforce  the  equity  of  the 
trustee,  and  impound  the  interest  of  a  beneficiary  in  the  hands 
of  an  assignee,  then  the  Court  would  be  bound  to  do  the  same 
in  a  similar  case  after  the  Act.    The  equity  of  the  trustee 
existed  as  much  since  the  Act  as  before;  and  if  the  Court 
before  the  Act  thought  fit,  in  a  proper  case,  to  enforce  that 
equity  by  impounding,  it  will  equally  since  the  Act  think  fit 
to  enforce  the  equity  in  a  similar  case,  and  impound.    This  deals 
with  the  main  contention  raised  on  Mrs.  Studderfs  behalf.  But 
then,  as  a  special  defence,  it  was  also  said  for  her  that  in  some 
way  the  equity  against  Mr.  Blood's  interest  that  I  have  mentioned 
was  waived  or  lost  because  the  trustees  did  not  take,  as  an  addi- 
tional security  for  the  loan  to  them,  an  express  charge  on  his  life 
YoL.  I.  1895.  2  (3  1 
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-TOMER  J.  interest,  as  offered  originally  on  Mr.  Blood's  behalf.  I  do  not 
1894  follow  that.  I  do  not  think  that  the  non-taking  of  an  express 
Bolton  charge  amounted,  or  could  be  treated  as  amounting,  to  an 
CuRKE  abandonment  of  the  right  to  enforce  the  equity.  Why  the  ex- 
— —  press  charge  was  not  given  was  probably  because  it  was  not 
thought  right  that  the  life  interest  should  be  at  once  hampered, 
and  payments  to  Mr.  Blood  stopped,  as  might  have  [happened  if 
an  express  charge  had  been  given ;  and  because  I  think  that,  at 
the  date  of  advance,  it  was  not  understood,  though  it  ought  to 
have  been  understood,  by  the  parties  to  the  transaction  that  a 
breach  of  trust  was  being  committed,  and  I  hold  that  there  was 
no  intention  of  abandoning  and  no  abandonment  of  the  equity  I 
am  referring  to.  Nor  do  I  see  that  the  Plaintiff  or  the  other 
trustees  have  lost  their  rights  because  of  any  answers  to  the  appli- 
cations by  Mrs.  Studderfs  solicitors  when  she  was  contemplating 
her  purchase.  No  untrue  statement  or  unfair  conduct  on  the 
part  of  the  trustees  is  proved,  and  I  do  not  think  that  the  trus- 
tees are  estopped  by  that  correspondence  from  now  raising  their 
present  claim.  The  trustees  would  clearly  have  had  a  right,  not- 
withstanding that  correspondence,  to  take  advantage  of  an  action 
by  the  beneficiaries  other  than  Mr.  Blood,  to  impound  his  life 
interest  to  make  good  his  debt;  and  I  do  not  think  that  the 
trustees  have  lost  their  right,  because,  instead  of  waiting  for  such 
action,  they  have  first  replaced  the  money  which  it  turns  out 
ought  not  to  have  been  advanced.  Besides,  Mrs.  Studdert  is  in 
this  position  :  when  she  bought  the  life  interest  she  knew  of  the 
mortgage  which  had  been  made  by  Mr.  Blood,  and  that  he  was  a 
debtor  in  respect  of  the  money  borrowed,  and  she  took  subject 
to  the  equities  which  arose  under  those  circumstances — although 
I  have  no  doubt  that,  as  a  matter  of  fact,  it  did  not  occur,  either 
to  her  or  her  advisers,  to  consider  that  any  equity  would,  or  was 
likely  to,  arise.  For  these  reasons  I  hold  that  the  trustees' 
right  to  have  the  interest  of  Mr.  Blood  impounded  is  established, 
and  that  the  life  interest  must  be  impounded  accordingly. 

I  have  next  to  consider  the  life  interest  of  Mrs.  Blood,  which 
she  is  restrained  from  anticipating.  Now,  that  lady  has  done 
nothing  in  the  matter  of  the  breach  of  trust  but  consent  in 
writing  to  the  change  of  investment.  She  did  not  instigate  the 
change ;  she  did  not  in  fact  know  that  the  new  investment  was  a 
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breach  of  trust,  and  the  trustees  had  no  direct  communication  ROMER  J. 
with  her  on  the  subject,  and,  certainly,  they  did  not  explain  to  1894 
her  that  the  proposed  new  investment  was  a  breach  of  trust,  or  bolton 
was  improper  in  any  way.    Under  these  circumstances,  in  the  cueke 

exercise  of  my  judicial  discretion,  I  shall  not  order  the  removal   

-of  the  restraint  on  anticipation  in  order  that  the  trustees  may 
impound  her  life  interest.  I  desire  to  say  a  word  about  my 
decision  in  the  case  of  BicJcetts  v.  Bicketts  (1),  which  appears  to 
have  been  misunderstood.  I  did  not  intend  to  lay  down,  and  I 
did  not  in  fact  lay  down  in  that  case,  any  general  rule  that  a 
trustee  who  knowingly  committed  a  breach  of  trust  could  never 
have  his  beneficiary's  interest  impounded.  What  I  considered 
in  that  case  was  that  one  of  the  facts  to  be  borne  in  mind  by  the 
Court,  when  asked  to  exercise  its  discretion,  is  whether  the  breach 
of  trust  was  committed  by  the  trustee  knowingly ;  and  in  that 
case,  seeing  that  the  trustee  acted  knowingly,  and  having  regard 
to  the  other  circumstances  of  the  case,  I  refused  to  remove  the 
restraint  on  anticipation  of  the  married  woman's  interest  in 
order  to  give  a  security  to  the  trustee.  I  adhere  to  what  I  said 
then  ;  and  in  my  judgment  it  is  the  duty  of  a  trustee  to  protect 
a  married  woman  against  herself  when  she,  as  a  beneficiary 
restrained  from  anticipation,  asks  him  to  commit  a  breach  of 
trust.  And  I  do  not  think  a  trustee  ought  to  be  allowed  to 
deliberately  commit  a  breach  of  trust  at  the  request  or  with  the 
consent  of  such  a  beneficiary  in  the  hope  and  expectation  that 
the  Court  will  afterwards  assist  him  by  removing  the  restraint 
on  anticipation  and  give  him  a  security  for  the  breach  of  trust 
which  at  the  time  he  had  no  right  to  look  to.  The  restraint  on 
anticipation  would  be  practically  rendered  inoperative  if  a  trustee 
<30uld  be  certain  that  when  he  disregarded  it  and  committed  a 
breach  of  trust  he  would  be  put  by  the  Court  in  the  same  position 
as  if  the  restraint  had  never  existed.  For  these  reasons  I  dismiss 
the  claim  of  the  trustees  to  impound  Mrs.  Blood's  life  interest. 

Solicitors  for  Plaintiff:  Patersons,  Snow  &  Co.,  agents  for 
Wilson,  Wright  &  Wilsons,  Preston. 

Solicitors  for  the  several  Defendants :  Bootij  Bayliffe  ;  Lattey 
<&  Hart ;  H.  Wharton. 

(1)  6i  L.  T.  (N.S.)  263.  H.  L.  F. 

2  Q  2  1 
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ROMER  J.  ECCLESIASTICAL  COMMISSIONERS  v,  WODEHOUSE. 

i!^  [1894    E.  189.] 

Jan.  11,  15, 

17  ;        Ecclesiastical  Law — Lease  of  Mines  in  Glebe  Lands — Ecclesiastical  Commis- 
sioners — Bight  to  Injunction  against  Illegal  Mining — 13  Eliz.  c.  10  ;,. 
'  13  Eliz.  c.  20 ;  14  Eliz.  c.  11 ;  14  Eliz.  c.  14 ;  5  tfc  6  Vict.  c.  108,  ss.  6,  20  ; 

21  &  22  Vict.  c.  57,  ss.  1,  2,  10. 

After  the  passing  of  the  restraining  statutes  of  EUzaheth,  the  opening  of 
mines  in  glebe  lands,  and  the  letting  of  the  mines  by  the  incumbent,  even 
with  the  consent  of  the  patron  and  ordinary,  were  illegal  until  the  passing 
of  5  &  6  Vict.  c.  108,  which  enabled  the  mines  to  be  leased  with  the 
consent  of  the  Ecclesiastical  Commissioners. 

The  head-note  of  BuJce  of  Marlhorough  v.  St.  John  (1)  corrected. 

An  incumbent  cannot  lawfully  continue,  or  authorize  a  tenant,  to  work 
mines  in  glebe  land  which  have  been  unlawfully  opened. 

Huntley  v.  Russell  (2)  and  Bartlett  v.  Fhillij)s  (3)  followed  on  this 
point. 

The  Ecclesiastical  Commissioners  can  maintain  an  action  to  restrain  the 
working  of  mines  in  glebe  lands  otherwise  than  under  a  lease  sanctioned 
by  them. 

Mines  in  glebe  land  were  illegally  opened  by  the  rector  in  1850.  In 
1885  his  successor  agreed,  subject  to  the  consent  of  the  Ecclesiastical  Com- 
missioners being  obtained,  to  lease  the  mines  at  certain  royalties,  which 
for  some  years  were  received  by  him  and  paid  to  the  Commissioners,  who 
repeatedly  pointed  out  that  the  working  was  informal,  and  that  a  lease 
with  their  consent  ought  to  be  applied  for.  Early  in  1894  the  tenant 
applied  for  a  lease,  which  was  refused  hond  fide  and  for  adequate 
reasons 

IJeld^  that  the  Commissioners  were  entitled  to  an  injunction  to  prevent - 
the  further  working  of  the  mines. 
Eolden  v.  Weekes  (4)  explained. 

This  action  was  brouglit  by  the  Ecclesiastical  Commissioners^ 
for  England  against  the  Rev.  F.  A.  Wodehouse,  rector  of  Gotham^ 
in  the  county  of  Nottingham,  and  John  Salkeld,  for  a  declaration 
that  an  agreement  between  the  Defendants,  dated  the  20th  of 
May,  1885,  for  a  lease  by  the  rector  to  Salkeld  of  minerals  under 
part  of  the  glebe  lands  of  the  rectory  of  Gotham,  might  be 
declared  void,  and  for  an  injunction  to  restrain  Salkeld  from- 
continuing  to  work  the  minerals. 

(1)  5  De  G.  &  Sm.  174.  (3)  4  De  G.  &  J.  414. 

(2)  13  Q.  B.  572.  (4)  IJ.  &  H.  278. 
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The  mine  was  first  opened  about  1850  by  a  former  rector  of  KOMER  J. 
Gotham-,  but  the  opening  and  subsequent  working  of  the  mine  1895, 
by  him  were  done  without  the  consent  of  the  Plaintiffs,  and  were,  Ecclesiasti- 
according  to  the  judgment  of  Mr.  Justice  Romer,  illegal.  m^sioimis 

Clause  1  of  the  agreement  of  the  20th  of  May,  1885,  provided  ^^j^J^^^^g^ 
as  follows :  "  Subject  to  the  necessary  consents  for  the  purpose  — 
being  obtained  (and  which  consents  the  lessor  shall  use  his  best 
endeavours  to  obtain)  the  lessor  shall  let,  and  the  lessee  shall 
take,  the  mineral  called  gypsum,  together  with  the  clay  or  marl, 
upon  or  under  such  of  the  glebe  lands  belonging  to  the  rectory 
of  Gotham  aforesaid  as  lie  "  within  certain  boundaries,  for  a  term 
of  twenty-one  years  from  the  25th  of  March,  1885,  determinable 
as  thereinafter  mentioned,  at  a  yearly  dead  rent  of  £100  and 
subject  to  certain  royalties. 

Clause  8  provided  that,  on  the  necessary  consents  for  the  pur- 
pose being  obtained,  the  lessor  should  execute  a  proper  lease 
containing  the  provisions  in  the  agreement  referred  to. 

Clause  9  was  as  follows :  "  The  lessor  will  apply  for  the  neces- 
sary consents  and  proceed  with  the  preparation  of  the  said  lease 
as  soon  as  conveniently  may  be  after  receiving  a  written  request 
from  the  lessee  so  to  do ;  but,  until  such  request  shall  be  received, 
it  shall  be  optional  with,  and  not  imperative  on,  the  lessor  to 
take  any  such  steps,  and  until  the  execution  of  the  said  lease 
the  said  premises  shall  be  held  by  the  lessee  under  this  agree- 
ment, at  the  rents  aforesaid  and  subject  to  the  covenants  and 
conditions  hereinbefore  agreed  to  be  contained  in  the  said  lease, 
without  any  interruption  or  prevention  by  the  lessor,  and  so 
far  as  the  rules  of  law  will  permit ;  but  if  the  necessary  consents 
shall  be  refused,  or  from  any  other  cause  except  the  wilful  act  or 
default  of  the  lessor,  the  lease  shall  not  be  granted,  and,  whether 
the  lessee  shall  continue  to  hold  the  premises  under  this  agree- 
ment or  shall  have  quitted  the  same,  the  lessor  shall  not  be 
liable  to  the  lessee  for  any  loss  or  damage  he  may  have  sustained, 
■and  the  lessee  shall  not  be  entitled  to  any  compensation  or 
recompense  whatever." 

No  consent  of  the  patrons  or  the  ordinary  was  ever  obtained 
to  the  letting  or  working  of  the  mine. 

Salkeld,  who  for  some  years  before  the  agreement  had  been 
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BOMER  J.  working  the  mine,  continued  to  work  it  until  restrained  by  the 
1895       interlocutory  injunction  referred  to  below,  paying  royalties  from 
EccLEsiASTi-  tinie  to  time  to  Wodehouse,  who  handed  them  to  the  Plaintiffs. 
M^sioNERs        leave  or  consent  to  the  working  was  ever  obtained  from  the 


^   ^-        Plaintiffs,  and  Salkeldy  being  pecuniarily  embarrassed,  for  some 

  years  after  the  date  of  the  agreement  refrained  from  asking 

Wodehouse  to  apply  for  the  Plaintiffs'  consent. 

The  first  payment  by  Wodehouse  to  the  Plaintiffs  was  made  in 
December,  1887,  and  in  a  letter  to  him  written  on  the  19th  of 
that  month  they  pointed  out  that  the  working  was  of  an  informal 
character,  and  suggested  that  an  agreement  should  be  entered 
into  on  terms  recommended  by  their  surveyor.  In  subsequent 
letters  to  Wodehouse,  some  of  which  were  written  in  April,  1891, 
and  August  1892,  they  called  his  attention  to  the  necessity  of  a 
formal  application  for  a  lease  being  made. 

Salkeldy  having  at  last  been  informed  that  the  irregular  posi- 
tion of  matters  could  not  be  any  longer  allowed  to  continue,  in 
August,  1893,  requested  Wodehouse  to  apply  to  the  Plaintiffs  for 
their  sanction  to  a  lease,  and  Wodehouse  made  the  application  on 
the  8th  of  December,  1893. 

The  Plaintiffs,  after  considering  the  application  and  making 
inquiries,  refused  to  sanction  any  lease  or  letting  to  SalJceld,  their 
reason  for  refusing  being  that  they  were  not  satisfied  as  to  hi» 
pecuniary  position. 

The  refusal  was  notified  to  Salkeld ;  but  he  continued  to  work 
the  mine,  and  on  the  9th  of  February,  1894,  the  action  was- 
commenced. 

On  the  2nd  of  March,  1894,  Mr.  Justice  KeTcewich,  to  whose 
Court  the  action  was  then  attached,  ordered  that  Salkeld  should 
be  restrained,  until  judgment  or  further  order,  from  further 
working  the  mine. 

Salkeld,  by  his  defence,  alleged 

{a.)  That  the  Defendants  were  estopped  and  precluded  from- 
denying  that  they  had  assented  to  a  lease  on  the  terms  men- 
tioned in  the  agreement. 

(b.)  That  when  the  Act  5  &  6  Vict.  c.  108  was  passed,  the 
mine  was  an  open  one,  and  that  the  right  of  the  rector  to  demise 
the  same  was  not  affected  by  the  Act. 
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(c.)  That  the  mine  was,  when  Wodehouse  became  rector,  and  ROMER  J. 

had  from  time  immemorial  been,  and  was  at  the  date  of  the  1895 

agreement,  lawfully  open  and  publicly  worked,  the  working  ecclesiasti- 

having  taken  place  with  the  acquiescence  of  the  patrons  or  j^j^sioners 

ordinary  and  the  Plaintiffs. 

.    .  Wodehouse. 
(d,)  That  the  Plaintiffs'  consent  was  not  necessary  to  a  lease,   • 

and  that  the  workings  complained  of  were  not  mines  within  the 

Acts  5  &  6  Vict.  c.  108  and  21  &  22  Vict.  c.  57. 

(e.)  That  the  Plaintiffs'  consent,  if  necessary,  must  be  pre- 
sumed to  have  been  given. 

(/)  Alternatively,  that  Wodeliouse,  in  breach  of  the  agreement, 
neglected  and  refused  to  use  his  best  endeavours  to  obtain  the 
Plaintiffs'  consent. 

Salkeld  counter-claimed  for 

(1.)  Specific  performance  of  the  agreement. 

(2.)  Alternatively,  a  declaration  that  there  was  a  valid  agree- 
ment for  a  lease  during  the  life  or  incumbency  of  Wodehouse, 

(3.)  Alternatively,  a  declaration  that  Salkeld  was  entitled  to 
hold  and  work  the  mine  as  tenant  from  year  to  year,  subject  to 
payment  of  the  rent  and  royalties. 

Salkeld  also  claimed  (in  case  the  Plaintiffs  were  entitled  to 
maintain  the  action) — (4.)  Kepayment  of  the  rents  and  royal- 
ties. (5.)  Alternatively,  damages  against  Wodehouse  for  breach 
of  contract. 

The  action  was  transferred  for  trial  before  Mr.  Justice  Bomer, 
and  was  tried  before  him  on  the  11th,  15th,  and  17th  of  January, 
1895. 


Neville,  Q.C.,  and  0,  L,  Clare,  for  the  Plaintiffs : — 

The  Defendant  Salkeld's  defence  that  the  Plaintiffs  are 
estopped  from  saying  they  never  consented  to  a  lease  cannot 
be  sustained,  for  the  Plaintiffs  could  not  waive  their  right  to 
insist  on  statutory  requirements  being  complied  with. 

Nor  can  it  be  contended  that  the  mine  may  be  worked  with- 
out the  Plaintiffs'  consent.  The  statutes  13  Eliz.  c.  10,  13  Eliz. 
e.  20,  14  Eliz.  c.  11,  and  14  Eliz.  c.  14,  prohibit  alienations  of 
the  glebe  by  the  rector  except  in  the  cases  mentioned  in  the 
statutes,  of  which  this  case  is  not  one.  * 
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KOMER  J.     Between  the  passing  of  13  Eliz.  c.  10,  and  the  passing  of  5  &  6 
1895       Vict.  c.  108,  under  which  last-named  Act  the  Ecclesiastical 
EccLEsiASTi-  Commissioners  were  appointed,  such  an  alienation  as  the  one 
MwsioNEKs         complained  of  would  have  been  void ;  therefore,  no  working 
„^  could  be  justified  on  the  around  that  the  mine  was  an  open  one, 

WODEHOUSE.  JO  J.  ' 

• —      unless  the  opening  was  prior  to  the  13  Eliz.  c.  10. 

Salheld  cannot,  in  the  face  of  the  agreement  entered  into  by 
him,  say  that,  if  the  agreement  is  bad,  he  can  work  under  a 
letting  made  to  him  under  the  rector's  common  law  right. 

Even  if  the  consent  of  the  Commissioners  is  not  required,  an 
incumbent  cannot  open  mines  without  the  consent  of  the  patron 
and  the  ordinary,  or,  it  is  submitted,  even  with  their  consent : 
Holden  v.  WeeJces  (1).  The  opening  of  mines  is  waste,  and  waste 
is  an  alienation  ad  hoc  prohibited  by  the  statutes  of  Elizabeth : 
Dean  of  Worcester  s  Case  (2).  As  regards  waste,  a  parson  stands 
is  no  better  a  position  than  an  ordinary  tenant  for  life  :  Duke  of 
Marlborough  v.  St.  John  (3) ;  Sowerby  v.  Fryer  (4). 

[KoMER  J. : — What  is  the  authority  for  the  statement  in  the 
head-note  of  Duhe  of  Marlborough  v.  St.  John,  that  "the  parson, 
with  the  consent  of  the  patron  and  ordinary,  may  cut  timber  and 
open  mines  "  ?  The  statement  in  the  judgment,  at  page  179  of 
the  report,  does  not  support  it.] 

The  note  must  mean  that  he  might  do  these  things,  with  their 
consent,  before  the  passing  of  the  restraining  statutes:  see 
Holden  v.  WeeJces,  If  the  original  opening  by  a  preceding 
rector  was  unlawful,  the  rector  in  possession  is  not  justified  in 
continuing  the  wrong :  Bartlett  v.  Phillips  (5)  ;  Boss  v.  Adcoch  (6). 

[EoMER  J. : — I  suppose  you  do  not  contend  that  if  the  mine 
was  rightfully  opened,  the  statute  5  &  6  Vict.  c.  108  made  it 
unlawful  to  continue  the  working.] 

After  the  passing  of  13  Eliz.  c.  10  a  mine  could  not  be  law- 
fully opened  on  an  existing  ecclesiastical  property.  After  that 
date  there  might  have  been  a  fresh  endowment  with  land  on 
which  open  mines  existed  ;  but  that  is  not  the  case  which  the 

(1)  IJ.  &  H.  278.  (4)  Law  Rep.  8  Eq.  417. 

(2>  6  Rep.  37  a.  (5)  4  De  G.  &  J.  414,  421. 

(3)  5  De  G.  &  Sm.  174.  (6)  Law  Rep.  3  C.  P.  655,  665. 
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Defendants  set  up.   As  regards  the  consent  of  the  Plaintiffs  being  ROMER  J. 
required,  an  ecclesiastical  corporation  sole  may,  with  the  consents  1895 
required  by  the  statute,  lease  mines  for  a  term  not  exceeding  ecclesiasti- 
sixty  years  to  take  effect  in  possession,  at  such  rent  and  royalty  ^^^^q^^^q 
and  subject  to  such  provisions  as  shall  be  approved  by  the 

,    *^  .   \  .  WODEHOUSE. 

Ecclesiastical  Commissioners :  5  &  6  Vict.  c.  108,  s.  6.  The  — 
consents  required  are  those  of  the  Ecclesiastical  Commissioners, 
and,  in  the  case  of  a  lease  by  an  incumbent,  of  the  patron :  Ibid. 
s.  20.  The  consents  must  be  testified  by  the  consenting  party 
being  made  a  party  to  and  executing  the  deed  :  Ibid.  s.  21 ;  and 
the  counterpart  must  be  deposited  with  the  Commissioners : 
Ibid.  s.  29. 

A  later  statute  enabled  leases  to  be  granted  in  consideration, 
wholly  or  partly,  of  a  premium  :  21  &  22  Yict.  c.  57,  s.  1.  And 
the  consideration,  whether  premium,  rent,  or  royalty,  was  directed 
to  be  paid  to  the  Commissioners  :  Ibid.  s.  2.  Sect.  10  of  the  same 
Act  repeals  sect.  14  of  5  &  6  Vict.  c.  108,  which  provided  that  a 
portion  of  the  improved  value,  in  case  of  a  lease  of  mines,  should 
be  paid  to  the  Commissioners,  and  the  remainder  otherwise 
applied. 

The  Plaintiffs  can  maintain  an  action  for  an  injunction  to 
prevent  illegal  working.  They  are  entitled  to  the  fruits  of 
lawful  working,  and  have  a  duty,  as  statutory  trustees,  to  see 
:  that  no  other  working  takes  place.  The  patron  may  also  be  in 
a  position  to  ask  that  waste  may  be  prevented :  Knight  v. 
Mosely  (1)  ;  but  this  does  not  prevent  the  Plaintiffs  from  suing; 
they  are  the  proper  persons,  and  are  bound,  to  sue. 

^iVreZZ,  Q.C.,  and  E.  A.  Speed,  for  the  Defendant  Wodehouse: — 

All  that  Wodehouse  did  was  on  the  assumption  that  the  Com- 
missioners would  be  parties  to  it.  He  has  accounted  for  all 
moneys  received  by  him.  Having  regard  to  clause  9  of  the 
agreement,  Salkeld  has  no  claim  against  him. 

Oswald,  Q.C.,  and  P.  Barlow,  for  the  Defendant  Salkeld  : — 

The  Plaintiffs  are  debarred  by  laches  and  acquiescence  from 
now  complaining  of  this  working.    They  have  known  of  the 

(1)  Amb.  176. 
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ROMER  J.  working  for  years  without  attempting  to  stop  it,  and  have 

1895  accepted  the  royalties  paid  under  the  agreement.    And  where 

EccLEsiASTi-  acquiescence  by  a  corporation  to  a  letting  is  shewn,  specific 

M^sioNEEs  performance  of  the  contract  will  be  ordered,  though  it  has  not 


Bamsden  v.  Byson  (3) ;  Flimmer  v.  Mayor  of  Wellington  (4).  The 
consent  of  the  Commissioners  was,  however,  unnecessary.  At 
the  date  of  the  agreement  Wodehouse  had  at  common  law  the 
right,  with  the  consent  of  the  patron  and  ordinary,  to  open 
mines  or  to  lease  them  for  his  life,  or,  at  any  rate,  the  time 
during  which  he  remained  the  rector :  DuJce  of  Marlborough  v. 
St,  John  (5);  Jenhins  v.  Green  (No.  3)  (6);  Blackstones  Com- 
mentaries (7).  And  sect.  8  of  5  &  6  Yict.  c.  108  expressly 
preserves  existing  rights  of  leasing. 

The  mine  was,  moreover,  opened  and  publicly  worked  before 
SalJceld  commenced  to  work  it,  and  the  rector,  as  tenant  for 
life,  could  work  such  a  mine  himself  or  by  his  tenant :  DuJce  of 
Marlborough  v.  St,  John  ;  Clavering  v.  Clavering  (8).  In  Bartlett 
V.  Phillips  (9)  the  working  was  secret.  After  this  length  of  time 
the  Court  will  presume  that  the  mine  was  lawfully  opened. 
Where  a  mine  has  been  opened,  breaking  fresh  ground  is  not 
opening  a  new  mine :  Elias  v.  Snowdon  Slate  Quarries  Com- 
pany (10).  The  digging  of  mines  in  glebe  lands  is  not  wastte : 
Burn^s  Ecclesiastical  Law  (11) ;  Countess  of  Butland's  Case  (12). 

If  no  greater  interest  was  obtained  by  Salkeld,  the  agreement, 
coupled  with  the  receipt  of  rent,  constitutes  a  tenancy  from  year 
to  year  which  has  not  been  determined  :  Doe  v.  Collinge  (13). 

The  Commissioners  cannot  mdntain  this  action.  They  are  not 
the  patrons  or  the  ordinary ;  the  fee  simple  is  not  vested  in  them  ; 
and  until  a  lease  has  been  made  they  have  no  right  to  royalties. 
They  are  really  bringing  an  action  of  ejectment  without  having 

(1)  Law  Rep.  6  Ch.  551.  (8)  2  P.  Wms.  388. 


(2)  38  Ch.  D.  156. 

(3)  Law  Rep.  1  H.  L.  129. 

(4)  9  App.  Cas.  699. 

(5)  5  De  G.  &  Sm.  174,  179. 

(6)  28  Beav.  87. 

(7)  Bk.  2,  pp.  320,  321. 


(9)  4  De  G.  &  J.  414. 

(10)  4  App.  Cas.  454. 

(11)  9  th  Ed.,  vol.  ii.,  p.  302. 

(12)  1  Lev.  107;  and  sub  nom. 
Seigneur  de  Rutland  v.  Qie^  1  Sid.  152. 

(13)  7  C.  B.  939. 
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themselves  any  title  to  the  land.  The  proper  person  to  bring  an  ROMER  J. 
action  to  restrain  waste  is  the  patron :  Huntley  v.  Bussell  (1) ;  1895 


This  is  not  a  case  of  continuing  to  work  old  mines.  If  there 
was  an  old  mine,  that  was  worked  out  and  a  new  one  was 


The  acts  alleged  against  the  Plaintiffs  do  not  amount  to 
acquiescence  disabling  them  from  suing :  Willmott  v.  Barber  (3). 
It  is  not  possible  to  presume  facts  which  would  make  the  working 
legal,  for  the  origin  of  the  working  is  actually  known. 

1895.  Feb.  11.   Komer  J. 

The  first  contention  of  the  Defendant  SalJceld  is  that  the 
Plaintiffs  must  be  taken  to  have  consented,  or  be  held  to  be  in 
the  same  position  as  if  they  had  consented,  to  the  leasing  or 
letting  of  the  gypsum  mine  to  him  by  the  Defendant  Wodehouse 
under  the  agreement  between  the  Defendants  dated  the  20th  of 
May,  1885.  And  SalJceld  chiefly  bases  this  contention  on  the 
fact  that  he  has  been  working  the  gypsum  for  several  years  and 
has  paid  royalties  to  the  Defendant  Wodehouse,  who  has  passed 
them  on  to  the  Plaintiffs,  who  have  retained  them.  But,  apart 
from  the  point  that  under  the  statutes  dealing  with  the  consent 
of  the  Plaintiffs  to  such  a  leasing  their  consent  has  to  be  given 
in  a  certain  form,  and  that  no  consent  has  been  given  in  fact, 
either  in  that  form  or  at  all,  it  is  clear  to  me  that  when  the 
circumstances  are  looked  into,  the  contention  of  SalJceld  that  he 
has  some  right  against  the  Plaintiffs  cannot  be  sustained. 
When  the  agreement  was  entered  into  between  the  Defendants 
they  were  both  aware  that  the  consent  of  the  Plaintiffs  was 
essential  to  its  validity,  and  that  any  working  by  SalJceld  before 
such  consent  was  given  would  be  at  his  risk,  and  impeachable  if 
the  consent  was  not  afterwards  obtained.  And  the  agreement 
was  made  expressly  subject  to  the  necessary  consents  being 
obtained,  and  these  consents  were  to  be  applied  for  by  WodeJiouse, 


Eolden  v.  WeeJces  (2). 


Ecclesiasti- 
cal COM- 
MISSI0NEE8 


Neville,  in  reply  : — 


V, 

Wodehouse. 


opened. 


(1)  13  Q.  B.  572.  (2)  IJ.  &  H.  278. 

(3)  15  Ch.  D.  96,  105. 
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ROMER  J.  when  requested,  in  writing,  to  do  so  by  Salkeld.    And  through- 
ISPs       out  his  working  SalJceld  was  well  aware  that  the  consent  of  the 
EccLESTASTi-  Plaiutiffs  had  not  been  obtained.    What  happened  was  this. 

After  the  agreement  was  entered  into  SalJceld,  being  financially 
embarrassed,  did  not  for  several  years  want  to  have  the  consent 
applied  for,  and  he  accordingly  refrained  from  requesting 
Wodehouse  to  apply  for  the  consent  of  the  Plaintiffs.  In  fact, 
it  suited  the  purposes  of  Salkeld  to  continue  working  in  the 
unauthorized  way  he  did.  Meantime  he  paid  royalty  to  Wode- 
house, who  forwarded  it  to  the  Plaintiffs.  But  on  the  first 
payment  being  made  to  the  Plaintiffs  by  Wodehouse,  which  was 
in  December,  1887,  they  pointed  out  to  him,  by  a  letter  of  the 
19th  of  December,  1887,  that  the  working  was  of  an  informal 
character,  and  suggested  an  agreement  being  entered  into  on 
terms  recommended  by  their  surveyor,  Mr.  Sellars.  And  in 
effect  what  happened  was,  that  the  Plaintiffs  did  not  at  the  time 
interfere  to  stop  the  working  or  return  the  royalty  because  they 
assumed  that  in  due  course  a  formal  application  would  be  made 
to  them  to  consent  to  a  lease  to  Salkeld,  and  they  no  doubt 
hoped  that,  if  an  investigation  afterwards  proved  satisfactory 
and  a  lease  was  duly  sanctioned  and  executed,  the  irregular 
interim  working  might  be  validated  or  overlooked,  and  no 
difficulty  arise  in  respect  of  it.  xAnd  on  this  footing  the  first 
and  subsequent  payments  on,  account  of  royalty  were  retained 
by  the  Plaintiffs.  But  the  Defendant  Salkeld,  as  I  have  before 
said,  delayed  having  the  lease  formally  applied  for,  and  the 
Plaintiffs  (who  no  doubt  have  very  numerous  matters  to  attend 
to)  for  some  time  took  no  active  steps  to  insist  on  this  sanction 
being  applied  for  or  the  irregular  working  being  discontinued, 
though  they  did  meantime  again  call  the  attention  of  Wodehouse 
to  the  necessity  of  a  formal  application  for  a  lease  being  made 
(see,  for  instance,  the  letters  of  the  2nd  of  April,  1891,  and  the 
6th  of  August,  1892).  But  this  quiescence  on  the  part  of  the 
Plaintiffs  ought  not  to  have  misled,  and  I  believe  did  not 
mislead,  Salkeld  in  any  way,  for,  as  I  have  pointed  out,  he  all  along 
knew  that  the  Plaintiffs'  consent  was  essential  and  must  be 
obtained,  and  that  in  fact  it  had  not  been  obtained,  and  that 
meantime  his  working  was  irregular.    At  last  the  Defendant 
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Salkeld  was  informed  that  the  irregular  position  of  matters  I  ROMEK  J. 
have  indicated  could  no  longer  continue,  and  accordingly  in  1895 
August,  1893,  Sallcelcl  requested  Wodeliouse  to  make  the  proper  Ecclesiasti- 
application  to  the  Plaintiffs  for  their  sanction  to  a  lease,  and  on  MfssioNEEs 
the  8th  of  December,  1893,  such  application  was  duly  made. 

...  ,        ,  .  VV  ODEHOUSEo 

The  Plaintiffs  considered  the  application,  and  after  making   

inquiries  they,  in  good  faith  and  in  discharge  of  their  duty,  came 
to  the  conclusion  that  owing  to  the  pecuniary  position  of  Salkeld 
the  proposed  lease  to  him  ought  not  to  be  sanctioned,  and  they 
accordingly  refused  to  consent  to  any  lease  or  letting  to  him. 
This  was  notified  to  Salkeld,  but  nevertheless  he  insisted  on 
continuing  his  working ;  and  thereupon  the  Plaintiffs  were  obliged 
to  commence  this  action,  and  they  applied  for  and  obtained 
from  Mr.  Justice  Kekeivich  an  mterim  injunction,  until  trial, 
restraining  Salkeld  from  further  working  the  gypsum.  Under 
these  circumstances,  it  appears  to  me  that  the  Plaintiffs  cannot 
be  held  to  have  consented  to  the  agreement  between  Salkeld  and 
Wodeliouse,  and  that  Salkeld  has  no  equity  of  any  kind  against 
the  Plaintiffs  which  would  prevent  them  insisting  upon  the 
injunction.  No  doubt,  some  difficulty  might  arise  if  either  side 
wished  to  attack  the  interim  arrangement  under  which  the 
irregular  working  had  gone  on  up  to  the  date  of  the  Plaintiffs' 
refusal  to  consent  to  a  lease  to  Salkeld,  and  for  which  working 
royalty  had  been  paid  by  Salkeld  and  received  by  the  Plaintiff^?. 
But  the  Plaintiffs  are  not  seeking  now  to  attack  that  arrange- 
ment or  to  undo  what  has  been  done.  All  that  they  ask  before- 
me  is  for  a  continuance  of  the  injunction  granted  by  Mr.  Justice 
Kekeivich,  And,  so  far  as  the  Defendant  Salkeld  is  concerned,  it 
was  to  his  advantage  not  to  attack  the  arrangement,  seeing  that 
if  he  did  so,  he  could  only  recover  the  royalty  paid  by  him  on 
the  footing  of  accounting  for  the  gypsum  he  obtained,  and  which 
was  far  more  valuable.  The  working  in  fact  was  profitable,  and 
his  counsel  admitted  that  it  was  not  to  his  client's  interest,  and 
that  accordingly  he  did  not  seek,  to  undo  what  passed  prior  to 
the  commencement  of  this  action. 

The  next  point  raised  by  the  Defendant  Salkeld  is  this — he 
contends  that  the  Defendant  Wodeliouse  had  the  right  to  work 
the  gypsum,  even  without  the  consent  of  the  Plaintiffs,  and 
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EOMER  J.  could  therefore  lease  that  right,  at  any  rate  during  his  life,  and 
1895      that  he  {Salkeld),  through  this  right  of  WodehousCj  and  as 
EccLEsiASTi-  against  both  Wodehouse  and  the  Plaintiffs,  is  entitled  to  continue 
MfssioNEBs  working  the  gypsum  for  the  term  fixed  by  the  agreement  of  the 
Wodehouse  ^^^^      ^^J>  1885,  if  Wodehouse  so  long  lives,  or,  failing  that, 

  as  a  yearly  tenant  of  Wodehouse  so  long  as  his  yearly  tenancy  is 

not  properly  determined  by  Wodehouse.  There  is  obviously  a 
difficulty  in  the  way  of  this  contention,  seeing  that  Wodehouse 
never  agreed  to  let  to  Salheld  except  subject  to  the  Plaintiffs' 
consent  being  obtained;  but  I  pass  this  over,  as  I  intend  to 
decide  the  main  question  raised — namely,  whether  Wodehouse 
had,  in  fact,  a  right  to  work  the  mine  without  the  Plaintiffs' 
consent.  Now  it  is  clear  that  by  the  statutes  13  Eliz.  c.  10, 
13  Eliz.  c.  20,  14  Eliz.  c.  11,  and  14  Eliz.  c.  14,  all  alienations 
of  the  glebe  by  a  rector,  beyond  those  expressly  authorized,  are 
prohibited.  And  waste  is  an  alienation,  and  therefore  prohibited. 
This  was  pointed  out  at  an  early  date  in  the  Dean  oj  Worcester's 
Case  (1).  And  since  the  statutes  in  question  it  has  been  re- 
peatedly held  that,  as  an  incumbent  has  only  the  powers  of  a 
t-enant  for  life,  the  opening  of  new  mines  on  a  glebe  by  him,  at 
any  rate  without  the  consent  of  both  patron  and  ordinary,  is 
waste  and  illegal  (see,  amongst  other  cases.  Knight  v.  Mosely  (2) 
and  Huntley  v.  Bussell  (3)).  And,  seeing  that  the  statutes 
absolutely  prohibited  alienation  beyond  those  thereby  expressly 
authorized,  that  waste  is  an  alienation  prohibited,  and-  that  the 
opening  of  a  new  mine  is  waste,  it  appears  to  me  that,  even  with 
the  consent  of  the  patron  and  ordinary,  the  parson  cannot  open 
new  mines ;  and  certainly  there  is  no  case  which  decides  the 
contrary.  There  is  nothing  in  Holden  v.  WeeJces  (4)  which 
militates  against  the  view  I  take.  And  I  may  remark  that  the 
head-note  to  DuJce  of  Marlborough  v.  St.  John  (5),  stating  that 
the  parson,  with  the  consent  of  the  patron  and  ordinary,  may 
open  mines,  is  not  really  justified  by  what  was  said  in  the 
judgment  of  Vice-Chancellor  ParJcer,  as  the  passage  relied  upon 
in  support  of  the  head-note  (6)  dealt  with  the  parson's  right  at 

(1)  6  Rep.  37  a.  (4)  IJ.  &  H.  278. 

(2)  Amb.  176.  (5)  5  De  G.  &  Sm.  174. 

(3)  13  Q.  B.  572.  (6)  Ibid.  179. 
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common  law — that  is  to  say,  as  it  existed  prior  to  the  statutes  of  HOMER  J. 
Elizabeth.    This  was  pointed  out  by  Vice-Chancellor  Wood  in  1895 
Holden  v.  Weehes  (1),  where  he  also  points  out  that  the  Countess  ecclesiasti- 
of  ButJand's  Case  (2)  is  no  authority  for  the  proposition  that  since  ji^ssioners 
the  statutes  a  parson  might  open  a  new  mine.    And,  moreover,  ^^jj^^^Q^g^ 

there  appears  to  me  considerable  force  in  the  argument  of  the   

plaintiff's  counsel  in  Eolden  v.  Weehes  (3),  that,  even  in  the 
cases  of  the  leases  authorized  by  the  restraining  statutes,  the 
leases  must  be  by  deed  at  the  ordinary  rents,  and  that  there 
could  be  no  ordinary  rents  of  mines  which  had  never  before 
been  opened.  No  doubt,  it  was  an  inconvenience  that,  owing 
to  the  statutes,  new  mines  could  not  be  opened  at  all.  And 
probably  it  was  for  this  very  reason  that  the  Legislature,  by  the 
statutes  5  &  6  Vict.  c.  108,  and  21  &  22  Vict.  c.  57,  gave  power 
to  open  mines  under  the  sanction  of  the  Ecclesiastical  Commis- 
sioners. For  these  reasons  it  appears  to  me  that,  even  with  the 
consent  of  the  patrons  and  ordinary,  the  Defendant  Wodehouse 
had  no  right  to  open  a  new  mine,  and  could  therefore  confer  no 
right  whatever  on  the  Defendant  Salheld  to  work  such  mine. 
But  in  the  present  case,  not  only  has  no  consent  of  the  ordinary 
been  given,  but  on  the  evidence  before  me  I  am  not  satisfied 
that  even  the  consent  of  the  patrons  has  been  given. 

The  next  point  raised  by  the  Defendant  Salheld  is  that  the 
mine  of  gypsum  worked  by  him  is  to  be  treated,  not  as  a  new 
mine,  but  as  one  already  opened,  because  it  had  been  worked  by 
the  rector  who  immediately  preceded  the  Defendant  Wodehouse. 
But  on  the  facts  before  me  it  is  established  that  the  mine  had 
never  been  opened  and  worked  at  all  before  it  was  opened,  about 
the  year  1850,  by  the  late  rector.  That  opening  and  the  subse- 
quent working  by  the  late  rector  were  done  without  the  consent 
of  the  Plaintiffs,  the  Ecclesiastical  Commissioners,  and  were 
illegal.  This  being  so,  that  illegal  working  could  not  give  the 
present  rector  a  right  to  continue  it,  or  to  treat  the  mine  as  an 
open  one,  when  he  was  appointed,  which  he  had  the  right  to 
work.  Of  course,  a  mine  might  have  been  worked  for  so  long 
a  time  and  under  such  circumstances  as  to  justify  the  Court  in 

(1)  IJ.  &  H.  284.  (2)  1  Lev.  107 ;  1  Sid.  152. 

(3)  IJ.  &  H.  281. 
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KOMER  J.  holding  that  it  was  an  open  mine  when  the  statutes  of  Mizaheth 
1895       were  passed,  or  at  any  rate  that  the  continued  working  must  be 
EccLEsiASTi-  presumed  to  be  lawful,  but  that  is  not  the  case  here.    And,  in 
mssioNEEs  justice  to  the  present  rector,  it  must  be  pointed  out  that  he  did 
not  pretend  to  have  any  riffht  to  work  this  mine  except  with  the 

WODEHOUSE,  ^  JO  X 

  consent  of  the  Plaintiffs,  to  be  given  in  accordance  with  the 

provisions  of  the  above-mentioned  statutes  of  the  present  reign. 
With  reference  to  the  point  that  the  working  of  the  past  rector 
would  not  in  itself  entitle  the  present  rector  to  contend  that  the 
mine  is  an  open  one  so  far  as  he  is  concerned :  see  the  observa- 
tions in  the  judgment  of  the  Court  in  Huntley  v.  Bussell  (1)  and 
the  judgment  of  Lord  Justice  Turner  in  Bar tlett  v.  Fhillijps  (2)^ 
where  he  observes  with  regard  to  the  defendant,  the  vicar,  in 
that  case,  "  If  a  wrong  act  was  done  by  a  preceding  vicar  I  do 
not  see  how  the  defendant  could  be  justified  in  continuing  the 
wrong."  This  point  of  the  Defendant  Salkeld,  therefore,  alsa 
fails. 

The  working  of  the  Defendant  Salkeld  being  illegal,  the  only 
remaining  question,  so  far  as  the  Plaintiffs'  action  is  concerned,, 
is  whether  the  Plaintiffs  are  entitled  to  sue  to  restrain  the 
further  illegal  working.  In  my  opinion,  they  are.  Under  the 
statutes  5  &  6  Yict.  c.  108,  and  21  &  22  Yict.  c.  57,  no  lease 
of  this  mine  can  be  made  without  their  consent,  and  if  their 
consent  be  given,  all  the  rent  under  the  lease  must  be  paid  ta 
them.  They  have,  therefore,  a  clear  interest  in  the  mine,  and  in 
seeing  that  the  rent  payable  to  them  under  any  future  lease 
sanctioned  by  them  is  not  diminished  or  prejudiced  by  previous 
illegal  workings.  And,  indeed,  in  the  present  case,  the  necessity 
of  their  being  able  to  sue  is  apparent  from  the  fact  that  the 
Defendant  Salheld  is  contending  that  they  must  be  held  to  have 
given  their  consent  to  his  working.  It  is  said  that  the  Plaintiffs 
cannot  sue  because  they  have  no  estate  in  the  glebe.  But  the 
Courts  have  never  held  that  an  estate  in  the  glebe  is  necessary 
to  enable  a  person  interested  to  sue  to  restrain  waste  in  the 
glebe.  The  patron  has  no  estate  in  the  glebe  (see  Co.  Litt,  (3)), 
and  yet  he  certainly  can  sue.    So,  in  proper  cases,  can  the  ordi- 

(1)  13  Q.  B.  572,  591.  (2)  4  De  G.  &  J.  421. 

(3)  341  a. 
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nary,  though  he  has  no  estate,  and  apparently  even  the  metro-  ROMER  J. 
politan  and  the  Crown  (see  the  judgment  in  Boss  v.  AdcocJc  (1),  1895 
and  the  cases  there  referred  to).    In  fact,  owing  to  the  nature  of  ecclesiasti- 
ecclesiastical  estates  and  the  difficulty  of  preventing  waste  and  ^^^^q^^^^ 
of  finding  persons  sufficiently  interested  to  intervene,  the  Courts 

°  ^  WODEHOUSE. 

have  been  (and  I  think  quite  rightly)  anxious  to  allow  any   

person  who  has  an  interest  (even  though  small)  to  come  forward 
and  move  the  Court  for  the  purpose  of  preventing  waste.  The 
Plaintiffs,  under  their  statutes,  have  conferred  upon  them  impor- 
tant rights  and  duties  with  regard  to  the  leases  of  mines  on 
parsons*  estates,  and  have  such  an  interest  in  these  mines  as 
entitles  them,  in  my  opinion,  to  apply  to  the  Court  for  an  in- 
junction in  any  case  where  those  mines  are  being  illegally 
worked.  And  still  more  have  they  a  right  to  come  in  a  case 
like  the  present,  where,  if  they  did  not  intervene,  the  illegal 
working  would  practically  go  on  unchecked.  No  one  but  the 
Plaintiffs  has  offered  to  intervene  in  the  present  case,  and  pro- 
bably under  the  circumstances  no  one  but  the  Plaintiffs  had 
sufficient  grounds  for  intervention,  especially  as  the  Defendant 
Salheld  contended  that  he  was  in  the  position  of  a  man  working 
with  the  consent  of  the  Plaintiffs.  Before  quitting  this  part  of 
the  case,  I  ought  to  say  that  a  statement  is  attributed  to  Vice- 
Chancellor  Wood  in  the  report  of  Holden  v.  Weehes  (2),  that  the 
patron  is  the  only  person  who  can  properly  interfere  with 
reference  to  the  opening  of  mines  by  an  incumbent.  I  think 
that  learned  Judge  could  not  have  meant  literally  what  he  is 
there  reported  to  have  said.  He  was  dealing  with  a  case  where 
the  patron  was  suing,  and  I  think  he  only  desired  to  point  out 
that  there  was  really  no  question  as  to  the  patron's  right  to  sue. 
In  fact,  he  refers  immediately  afterwards  to  the  ordinary's  right 
to  intervene. 

I  therefore  hold  that  the  Plaintiffs  are  entitled  to  succeed, 
and  I  make  perpetual  the  injunction  restraining  the  Defendant 
Salheld  from  continuing  to  work  the  mine,  and  I  order  him  to 
pay  the  Plaintiffs'  costs  of  their  action.  I  make  no  order  as  to 
the  costs  of  the  Defendant  Wodehouse  in  the  Plaintiffs'  action. 
Then,  as  to  the  counter-claim  of  Salheld^  it  must  be  dismissed 

(1)  Law  Rep.  3  C.  P.  667.  (2)  IJ.  &  H.  285. 

Vol.  I.  1895.  2  R  1 
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EOMEEJ.  with  costs,  both  as  against  the  Plaintiffs  and  as  against  the 
1895      Defendant  WodeJiouse,    The  claim  of  Salkeld  that  he  has  a  right 
EccLEsiASTi-  to  continue  his  working  clearly  fails.    He  has  not  been  deceived 
MissioNEEs       niisled  in  any  way,  and  his  claim  for  damages  for  deceit  is^ 
unfounded.     His  counter-claim  for  repayment  of  rent  and 

WODEHOTJSE.  .       ,       ,  .  .  . 

  royalties  paid  by  him  for  his  working  until  the  injunction  was 

abandoned  by  him  for  the  reasons  above  pointed  out  by  me. 
And  his  claim  against  Wodehouse  for  damages  for  breach  of 
contract  wholly  failed.  The  only  breach  of  contract  he  could 
allege  was  that  Wodehouse  had  not  forwarded  to  the  Plaintiffs 
with  sufficient  speed  the  application  for  a  lease  after  he  had,  in 
writing,  requested  Wodehouse  to  do  so.  But  even  if  Wodehouse 
was  not  justified,  under  the  circumstances,  in  making  the  delay 
he  did  in  forwarding  the  application,  and  I  do  not  say  he  was 
not  justified,  clearly  no  damage  accrued  to  the  Defendant  Salkeld 
by  the  delay.  I  gather  that  the  delay  benefited  him,  as  thereby 
he  was  enabled  to  work  the  mines  longer  than  he  otherwise 
could,  and  so  probably  made  a  profit.  At  any  rate,  no  damage 
caused  by  the  delay  was  proved  before  me. 

Solicitors  for  Plaintiffs  :  Milles,  Jennings- White  &  Co. 
Solicitors  for  Defendant  Wodehouse :  Harvey  &  Sjpeed,  agents- 
for  W.  S.  S^eed,  Nottingham. 

Solicitors  for  Defendant  Salkeld :  Fox  &  Joy. 

F.K. 
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COOPER  V,  STEPHENS.  romerj. 

1895 

[1894    C.    1135.]  «^ 

Feh.  24,  25  ; 

^Copyright — Sale  of  Blocks  for  Personal  Use —  Unassignable  Licence — Effect  of     March  7. 
Verbal  Licence — Copyright  Act,  1842  (5  &  Q  Vict.  c.  45),  s.  15 — 
Injunction — Substantial  Injury. 

The  Plaintififs  were  tke  registered  owners  of  the  copyright  in  books 
containing  illustrations,  drawn  by  themselves,  of  carriages;  and  their 
principal  business  was  to  supply  copies  of  the  drawings  to  persons  in  the 
carriage  trade  for  advertising  purposes,  the  copies  being  generally  printed 
by  themselves  and  supplied  to  the  customers  on  advertising  sheets. 

Occasionally  the  Plaintiffs,  for  a  money  consideration,  supplied  electro 
blocks  of  the  drawings  in  order  that  customers  might  themselves  print  the 
•designs  with  other  matter  not  printed  by  the  Plaintiffs  ;  and  for  this  pur- 
pose they  sold  electro  blocks  to  L.  There  was  not  any  written  agreement 
with  or  licence  to  L.  with  reference  to  the  use  of  the  blocks. 

Tte  Defendants,  with  the  permission  of  i.,  used  his  blocks  for  printing 
drawings  which  they  published  :  — 

Held,  that  the  Plaintiffs  were  entitled  to  an  injunction  to  restrain  the 
Defendants  from  using  the  blocks. 

Semble,  that  the  Court  would  not  have  granted  an  injunction  to  restrain 
L.  from  personally  using  the  blocks,  although  he  had  no  written  licence  to 
do  so  under  sect.  15  of  the  Copyright  Act,  1842. 

This  action  was  brought  by  James  Charles  Cooijer  and  Charles 
Abraham  Cooper  (trading  as  /.  dt  C.  Cooper)  to  restrain  Stephens  & 
Mackintosh  and  George  Gibbons  &  Co.  from  printing,  publishing, 
reproducing,  selling,  exhibiting,  or  distributing  any  print  or 
illustration  taken,  copied,  or  colourably  altered  or  imitated  from 
any  print,  drawing,  or  illustration  contained  in  the  Plaintiffs' 
copyright  catalogues,  or  books  of  designs,  entitled  respectively — • 
(1.)  "  Book  of  Carriage  Drawings,  designed  by  J.  &  C,  Cooper, 
64,  Long  Acre,  London,  W.Cr  ;  (2.)  "  No.  16.  Book  of  Light  Vans 
and  Business  Traps  on  two  and  four  Wheels,  designed  by  /.  &  C. 
Cooper,  64,  Long  Acre,  W.CJ' ;  and  (3.)  "  Catalogue  of  Carriage 
Designs  for  Alexander  Mackenzie.'"  The  Plaintiffs  also  claimed 
damages  and  incidental  relief. 

They  complained  that  Gibbons  &  Co.,  who  were  printers  in 
Leicester,  and  Stephens  &  Mackintosh,  who  were  advertising  con- 
tractors in  the  same  town,  had  infringed  their  copyrights  by 
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EOMEKJ.  printing  and  publishing  five  illustrations  copied  from  their 
1895  tooks. 

C^^^  The  Plaintiffs  were  the  draftsmen  of  the  designs  of  carriages^ 
Stephens  other  vehicles  portrayed  in  their  books,  and  their 

  principal  business  was  to  make  drawings  of  vehicles,  and  supply 

copies  of  the  drawings  to  persons  in  the  carriage  trade  for  adver- 
tisements and  other  trade  purposes. 

The  copies  were  generally  printed  by  the  Plaintiffs  themselves^, 
and  supplied  to  the  persons  requiring  them  on  sheets  or  other 
advertising  forms. 

Occasionally,  however,  their  customers  wished  to  print  the 
designs  themselves,  with  other  matter  not  printed  by  the  Plain- 
tiffs ;  and  in  these  cases  the  Plaintiffs,  for  a  pecuniary  considera- 
tion, supplied  the  customers  with  electro  blocks  of  the  illustrations- 
intended  to  be  used. 

The  Plaintiffs  had  supplied,  in  manner  and  for  the  purposes^ 
aforesaid,  two  electro  blocks,  taken  from  two  of  their  designs,  to 
S,  J,  Lilley,  who  was  a  carriage  builder  at  Leicester,  He  used 
the  blocks  for  printing  his  own  advertisements,  and  afterwards 
allowed  the  Defendants  to  print  from  them  two  of  the  illustra- 
tions complained  of  in  the  action. 

There  was  not  any  written  licence  from  the  Plaintiffs  to  Lilley^ 
or  from  him  to  the  Defendants,  and  there  was  no  written  agree- 
ment between  these  persons  or  any  of  them  with  reference  to  the 
use  of  the  electros. 

At  the  trial  the  Court  found  that  the  other  three  drawings 
complained  of  were  copied  from  the  Plaintiffs'  books. 

Of  the  five  drawings,  one  was  taken  from  each  of  two  books 
of  the  Plaintiffs,  and  the  other  three  were  taken  from  their  third 
book. 

The  action  was  tried  before  Mr.  Justice  Bomer  on  the  24th 
and  25th  of  February,  1895. 

Scrutton,  for  the  Plaintiffs: — 

Sect.  15  of  the  Copyright  Act,  1842,  requires  a  licence  to  be  in 
writing.  Lilley  himself  had  no  licence  on  which  he  could  rely 
in  law,  and  he  cannot  put  the  Defendants  in  a  better  position 
than  that  which  he  holds.    Even  if  he  had  had  a  licence  in 
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writing  enabling  him  to  do  what  it  was  intended  he  should  do  BOMER  J. 
when  the  blocks  were  sold  to  him,  he  could  not,  whether  verbally  1895 
or  by  writing,  have  allowed  the  Defendants  to  use  the  blocks  cooper 
for  their  purposes.  ^  Stephens. 

There  was  no  assignment  of  the  copyright  by  selling  the  — 
electro  blocks.    The  electros  were  not  new  designs.    They  were 
taken  by  the  Plaintiffs  from  the  original  illustrations  in  their 
own  books. 

Neville,  Q.C.,  and  Dunham,  for  the  Defendants  : — 

Where  the  block  of  a  design  is  purchased,  with  a  view  to  re- 
producing the  design,  no  one  can  prevent  the  purchaser  from 
using  it. 

[KoMER  J. : — The  question  is  whether  consent,  which  is  not 
in  writing,  to  the  use  of  the  block  gives  the  right  to  authorize 
other  people  to  use  it.] 

It  is  not  a  question  of  licence,  but  whether  the  right  to  use 
the  block  is  not  sold  out  and  out.  Having  received  the  money 
for  the  block,  the  Plaintiffs  cannot  confine  the  purchaser  to  the 
use  of  it  for  a  particular  purpose  only.  To  permit  that  to  be 
done  would  be  to  stop  a  man  from  putting  the  thing  purchased 
to  the  only  use  to  which  it  could  be  put. 

[They  referred  on  this  point  to  Sweet  v.  Benning  (1) ;  Grace  v. 
Newman  (2).] 

The  Plaintiffs  have  only  the  copyright  in  the  books — not  in 
the  particular  designs.  They  have  not  complied  with  the  statu- 
tory requirements  as  to  designs. 

The  Defendants  have  not  taken  such  a  material  or  substantial 
part  of  the  Plaintiffs'  books  as  to  give  the  Plaintiffs  a  right  of 
action  :  Chatterton  v.  Cave  (3). 

[KoMER  J. : — Would  not  a  man  be  liable  to  an  action  if  he 
took  one  of  Mr.  TennieVs  pictures  from  Punch  ?] 

It  has  been  said  that  reproducing  a  single  picture  for  an 
entirely  different  object  from  that  which  the  first  publishers  had 
in  view  is  not  piracy  :  Bradbury  v.  Hotten  (4). 

(1)  16  C.  B.  459.  (3)  3  App.  Gas.  483,  491. 

(2)  Law  Rep.  19  Eq,  623.  (4)  Law  Rep.  8  Ex.  1,  5. 


CHANCERY  DIVISION.  [1896] 
Scrutton,  in  reply : — 

A  sufficient  portion  of  the  Plaintiffs'  work  has  been  taken  to 
entitle  them  to  relief.  In  each  case  the  Court  must  look  at  the 
object  with  which  the  matter  has  been  taken,  e.g.,  whether  it  was 
for  merely  critical  purposes  :  Cam^phell  v.  Scott  (1) ;  Bradbury  v. 
Eoiten  (2). 

1895.  Mar.  7.    Eomek  J.  :— 

The  Plaintiffs  were  undoubtedly  the  draftsmen  of  the  draw- 
ings of  carriages  forming  the  books,  the  subject  of  this  action, 
and  the  owners  of  the  copyright  in  those  books ;  and  there 
has  been  due  registration  under  the  Copyright  Acts,  enabling 
them  to  sue  for  infringement  of  their  copyrights.  And  on  the 
evidence  it  is  clear  that  the  five  drawings,  the  subject  of  the 
action,  which  have  been  printed  and  published  by  the  Defen- 
dants, are  copies  of  the  corresponding  five  drawings  contained 
in  the  Plaintiffs'  books.  As  to  three  of  them  this  was  not  dis- 
puted, and  as  to  the  remaining  two  I  am  satisfied  that,  in  fact, 
they  were  copies  from  the  Plaintiffs'  drawings,  made  respectively 
by  the  Defendants'  witnesses,  Johnson  and  Waherley ;  so  that, 
prima  facie,  the  Plaintiffs  are  entitled  to  succeed  in  this  action. 

Now,  before  I  consider  the  two  grounds  of  defence  urged 
before  me  on  behalf  of  the  Defendants,  it  is  necessary  to  bear 
in  mind  certain  facts. 

The  Plaintiffs'  principal  business  is  to  make  drawings  of 
carriages  of  novel  shape,  and  to  supply  copies  of  these,  as  re- 
quired, to  members  of  the  carriage  trade  for  advertisement  and 
other  purposes  of  their  trade.  These  copies  are  generally  printed 
by  the  Plaintiffs  on  sheets  or  other  advertising  forms,  and  sup- 
plied by  them  in  that  way.  But  occasionally  some  member  of 
the  trade  wants  to  print  one  or  more  drawings  in  or  on  some 
advertisement  which  is  not  printed  by  the  Plaintiffs,  and  then, 
to  enable  him  to  do  this,  the  Plaintiffs,  for  a  money  payment, 
supply  him  with  electro  blocks  of  the  drawings  required. 

Now,  the  first  ground  of  defence,  which  only  relates  to  two  of 
the  drawings,  is  that  the  Defendants  were  authorized  to  print 
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and  publish  these  by  one  Lilley,  whom  the  Plaintiffs  had  sup-  EOMER  J. 
plied,  in  the  manner  and  for  the  purpose  above  mentioned,  with  1895 
electro  blocks  of  the  drawings,  and  it  is  said  that  this  authority  Cooper 
is  an  answer  to  the  Plaintiffs'  claim.    But  this  ground,  in  my  Stephens. 
opinion,  is  untenable.    By  supplying  the  blocks  to  Lilley  the 
Plaintiffs  did  not  assign  to  him  any  copyright  in  the  drawings 
which  was  previously  vested  in  them,  and  sect.  18  of  the  Cojpy- 
right  Act  (5  &  6  Yict.  c.  45)  does  not  apply.    The  effect  of  the 
sale  of  the  blocks  to  Lilley  was,  in  my  opinion,  to  authorize  him 
personally  to  print  therefrom,  and  use  the  copies  for  the  purposes 
of  his  advertisement  and  trade.    It  did  not  authorize  any  one 
else  to  print  or  publish  copies,  and,  in  my  opinion,  certainly  did 
not  enable  Lilley  to  authorize  the  Defendants,  as  against  the 
Plaintiffs,  to  print  and  publish  the  two  drawings  in  question. 
JAlleyy  in  fact,  had  a  licence  from  the  Plaintiffs  which  was  not 
assignable  by  him. 

The  Defendants  try  to  make  out  that  the  sale  of  the  blocks 
had  the  effect  of  conferring  on  Lilley  the  copyright  in  the  blocks, 
and  not  merely  a  licence  to  use  them.  But  I  cannot  see  how 
this  is  established.  The  copyright  was  previously  existing  in 
the  Plaintiffs,  and  the  sale  of  the  blocks  could  not  have  had  the 
effect  of  an  assignment  of  copyright ;  and,  indeed,  I  am  satisfied 
that  the  meaning  and  intent  of  the  transaction,  as  between  the 
Plaintiffs  and  Lilley,  was  that  the  sale  of  the  blocks  should 
authorize  Lilley  personally  to  print  therefrom  for  the  purposes 
of  his  advertisements  and  trade,  and  should  confer  no  other  right 
on  him,  and  have  no  other  operation  or  effect.  It  is  said  that  a 
difficulty  arises  if  the  effect  was  only  a  licence  or  consent  to 
copy,  because  the  licence  or  consent  was  not  in  writing,  as 
required  by  the  Copyright  Act  (5  &  6  Vict.  c.  45) ;  but  an  equal 
difficulty  arises  with  regard  to  an  assignment,  for  that,  to  be 
valid,  must  also  be  in  writing. 

And,  in  truth,  the  difficulty  as  to  the  licence  is  more  apparent 
than  real ;  for  if  the  Plaintiffs,  after  selling  the  blocks  to  Lilley , 
had  (which  is  most  unlikely)  tried  to  prevent  his  personally 
using  them,  or  sued  him  in  damages  for  having  used  them  in  his 
trade  as  intended,  the  Court,  on  ascertaining  the  facts,  would 
probably  have  considered  the  conduct  of  the  Plaintiffs  fraudulent. 
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HOMER  J.  and  refused  them  an  injunction  or  any  substantial  damages,  and 
1895      made  them  pay  costs. 

CoopEE  The  other  ground  of  defence  is  that  no  substantial  part  of  the 
Stemens    ^ooks  in  question  has  been  taken  by  the  Defendants.    But,  in 

  considering  a  question  of  infringement  like  this,  it  is  important 

to  consider  the  intent  of  the  copyist  and  the  nature  of  his  work, 
as  was  observed  by  Lord  Chief  Baron  Kelly  in  Bradbury  v. 
Hotten  (1).  In  the  present  case  I  observe  that  the  Defendants 
are  using  the  five  drawings  complained  of  for  the  very  purpose 
for  which  the  originals  were  made  by  the  Plaintiffs,  and  so  as  to 
escape  from  making  any  payment  to  the  Plaintiffs  in  respect  of 
their  rights  in  the  drawings.  And  I  cannot  help  seeing  that,  if 
the  Defendants  are  allowed  with  impunity  to  do  what  they  have 
done,  the  Plaintiffs'  copyright  will  be  rendered  practically 
valueless,  and,  in  fact,  destroyed.  Clearly,  in  a  great  many 
cases,  the  trade  only  want  one  or  two  drawings  for  their  adver- 
tisements, and  if  each  member  is  allowed  to  steal  one  or  two,  the 
result  must  be  that  the  Plaintiffs'  rights  will  be  wholly  lost. 
And,  although  in  this  case  there  is  only  one  drawing  taken  from 
each  of  two  books  of  the  Plaintiffs,  and  three  from  another  book, 
yet  the  total  makes  up  five-sixths  of  all  the  drawings  of  carriages 
in  the  carriage-makers'  advertisements  inserted  in  the  publica- 
tion complained  of.  I  hold,  therefore,  that  this  ground  of 
defence  also  fails,  and  I  accordingly  grant  to  the  Plaintiffs  the 
injunction  asked  for  by  them,  and  40s.  damages  and  costs. 

Solicitor  for  Plaintiffs  :  W.  Smee, 

Solicitors  for  Defendants :  Morse  &  Simpson ,  agents  for  Parsons 
&  Davis,  Leicester. 

(1)  Law  Rep.  8  Ex.  5. 
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In  re  SILVESTER. 
MIDLA.ND  RAILWAY  COMPANY  v,  SILVESTER. 


ROMER  J. 


1895 


[1894    S.  3128.] 


March  8. 


Principal  and  Surety — Express  Power  to  give  Notice  determining  Liability  of 
Guarantor — Effect  of  Notice  only  of  Guarantor's  Death — Meaning  of 
"  Pepresentatives." 

A  joint  and  several  continuing  guaranty  bond  provided  that  the 
obligors,  or  any  one  or  more  of  them,  or  their  respective  "  representatives," 
might  determine  their  or  his  liability  by  a  month's  notice  in  writing  to 
the  obligees.  One  of  the  obligors  having  died,  his  executor,  who  was 
unaware  of  the  bond,  gave  the  obligees  notice  only  of  his  death  : — 

Held,  that  "  representatives "  included  executors,  and  that,  notwith- 
standing the  notice,  the  estate  of  the  deceased  obligor  was  liable  for 
indebtedness  incurred  by  the  principal  debtors  after  his  death. 

Observations  of  Poiven  J.  in  Coulthart  v.  Clementson  (1)  considered. 

By  a  bond  under  their  hands  and  seals,  and  dated  the  26th  of 
July,  1881,  S,  Stokes,  IF.  H.  Duignan,  L.  W,  Lewis,  William 
Silvester,  T.  A.  Negus,  and  F.  W.  Cotton  became  bound  to  pay 
the  Midland  Baihvay  Company  the  sum  of  £1000,  the  obligors 
declaring  as  follows  :  "  For  which  payment,  to  be  well  and  truly 
made,  we  bind  ourselves  and  each  of  us  and  any  two  of  us,  our, 
and  each  of  our,  and  any  two  of  our  heirs,  executors,  and  admi- 
nistrators jointly,  severally  and  respectively,  firmly  by  these 
presents." 

The  bond  then  recited  that  the  above-named  obligors  were 
the  directors  of  the  Ystradgunlais  and  Swansea  Colliery  Company, 
Limited,  and  that  it  had  been  agreed  that  the  colliery  company 
should  open  an  account  with  the  railway  company  for  the 
carriage  of  coal  and  other  goods,  and  declared  as  follows  : — 

"  Now,  therefore,  the  condition  of  the  above  written  obligation 
is  such  that,  if  the  colliery  company  or  their  successors  should 
not  from  time  to  time  and  at  all  times  hereafter  .  .  .  punctually 
pay  or  cause  to  be  paid  unto  the  said  Midland  Baihvay  Company, 
their  successors  or  assigns,  all  and  every  sach  sum  and  sums  of 
money  as  shall  become  due  from  the  colliery  company  to  the 
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ROMER  J.  said  Midland  Bailway  Company,  their  successors  or  assigns,  upon 
1895       the  said  account  so  agreed  to  be  opened  between  the  said  com- 
In  re      panics  as  hereinbefore  mentioned,  as  and  when  such  sums  of 
Silvester.  jj^Qj^gy  gliall  become  due  and  payable  according  to  the  terms  of 
Railway  Co.  business  of  the  said  Midland  Bailway  Company,    Then,  if  the 
Silvester,    ohligors,  or  any  or  either  of  them,  their  or  any  or  either  of  their 

  heirs,  executors,  or  administrators  should  well  and  truly  pay  or 

cause  to  be  paid  unto  them,  the  said  Midland  Bailway  Company, 
their  successors  or  assigns,  such  sum  or  sums  of  money  so  to 
become  due  and  payable  as  aforesaid,  then  the  above  written  bond 
or  obligation  shall  be  void  and  of  no  effect,  but  otherwise  shall 
be  and  remain  in  full  force  and  virtue :  Provided  always  that 
the  obligors,  or  any  one  or  more  of  them,  or  their  respective 
representatives,  may  at  any  time  determine  their  or  his  liability 
under  the  above  written  bond  by  one  calendar  month's  notice  in 
writing  to  be  given  to  the  said  railway  company,  but  such 
determination  by  any  one  or  more  of  the  obligors,  or  their  repre- 
sentatives, shall  not  prevent  the  continuance  of  the  liability  of 
the  others  or  other  of  them." 

The  colliery  company,  down  to  October,  1892,  paid  everything 
due  on  their  account  with  the  railway  company ;  but  on  the  8th 
of  June,  1893,  the  colliery  company  passed  an  extraordinary 
resolution  in  favour  of  winding  up  voluntarily,  and  an  order  was 
afterwards  made  continuing  the  voluntary  winding-up  under  the 
supervision  of  the  Court,  and  at  the  commencement^f  the  liqui- 
dation the  sum  of  £594  12s.  7d.  was  due  to  the  railway  company 
on  the  account,  in  respect  of  carriage  of  coal  and  other  goods 
from  October,  1892,  to  June,  1893. 

Some  of  the  obligors  other  than  William  Silvester  paid  off 
£250,  leaving  £344  12s.  Id,  due  on  the  account ;  and  the  railway 
company  in  August,  1894,  commenced  an  action,  on  behalf  of 
themselves  and  the  other  creditors  of  William  Silvester,  against 
his  sole  surviving  executor  and  devisee  in  trust  (who  was  also 
called  William  Silvester),  for  a  declaration  that  the  estate  of  the 
testator  was  liable  to  pay  the  balance  of  £344  12s.  Id.,  and,  in 
case  the  Defendant  should  not  admit  assets,  for  administration 
of  the  testator's  real  and  personal  estate. 

The  testator  had  died  on  the  20th  of  May,  1886 ;  but  neither 
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of  his  executors  had  any  knowledge  of  the  existence  of  the  bond,  ROMEB  J. 
and  no  claim  on  the  estate  in  respect  of  it  was  made  until  shortly  1895 
before  the  commencement  of  the  action. 

On  the  26th  of  August,  1886,  the  Defendant  wrote  to  the  Silvester. 
Plaintiff's  secretary  as  follows  :  "  I  regret  to  inform  you  of  the  Railway  Co. 
death  of  my  father,  TVillictM  Silvestev^  and  enclose  dividend  Silvester 

warrant  to  be  made  payable  in  favour  of  his  executors,"  whose   

names  and  addresses  were  then  stated.    "I  also  send  probate 
for  registration,  which  please  return  as  soon  as  possible.  .  .  " 

No  notice  was  ever  given  determining  the  liability  of  the 
testator  or  his  executors  under  the  bond. 

The  action  was  tried  on  the  8th  of  March,  1895. 

Neville,  Q.C.,  and  William  Baher,  for  the  Plaintiffs  : — 

The  death  of  the  surety  does  not  operate  as  a  revocation  of  a 
continuing  guaranty :  Bradbury  v.  Morgan  (1) ;  Harriss  v. 
Fawcett  (2)  ;  Beckett  v.  Addyman  (3)  ;  In  re  Sherry  (4).  And 
notice  of  the  obligor's  death  is  not  necessarily  sufficient  to 
determine  his  liability.  It  may  suffice  if  the  bond  omits  to 
state  what  notice  is  to  be  given  in  case  of  the  obligor's  death ; 
but  if  a  special  mode  of  determining  liability  is  pointed  out, 
that  mode  must  be  followed :  Coulthart  v.  Clementson  (5). 
[They  also  referred,  on  this  point,  to  Lloyd's  v.  Harper  (6).] 
In  the  present  case,  in  order  to  determine  the  liability,  a 
notice  in  writing  from  the  "  representatives "  was  required. 
That  word  means  "legal  personal  representatives."  The  only 
other  meaning  which  could  be  attached  to  it  is  "  agents  " ;  but 
the  notice  is  not  required  to  be  under  the  hand  of  an  obligor, 
and  an  agent  could  therefore  give  the  notice  without  any  special 
power  to  do  so  being  given  to  him  by  the  bond. 

Eorton  Smith,  Q.C.,  and  E.  F.  Ball  (PF.  Freeman,  with  them), 
for  the  Defendant ; — 

The  bond  only  provides  for  determination  of  the  liability  by 
notice  in  the  obligor's  lifetime,  and  as  it  is  silent  as  to  notice 

(1)  1  H.  &  C.  249.  (4)  25  Ch.  D.  692. 

(2)  Law  Rep.  8  Ch.  866.  (5)  5  Q.  B.  D.  42. 

(3)  9  Q.  B.  D.  783.  (6)  16  Ch.  D.  290. 
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KOMER  J.  being  given  after  his  death,  notice  of  the  death  is  sufficient  to 
1895       determine  the  liability:  Coulthart  v.  Clementson  (1). 
In  re         "  Kepresentatives  "  means  agents  of  the  obligor  in  his  lifetime 
SiLVESTEK.  — j^Q^  legal  personal  representatives.    When  the  draftsman  or 
Railway  Co.  the  bond  wished  to  refer  to  legal  personal  representatives,  he 
Silvester.  Dientioned  executors  and  administrators.    The  word  "  represen- 

  tatives"  was  therefore  used  in  a  different  sense,  and  would 

include  agents,  donees  of  a  power  of  attorney,  trustees  in  bank- 
ruptcy, and  assignees  of  a  business. 

KOMER  J.: — 

In  my  judgment,  the  Plaintiffs  are  right  in  this  case. 

The  bond  sued  upon  contains  at  the  end  of  it  the  following 
proviso.    [His  Lordship  read  it,  and  continued : — ] 

I  must  first  consider  what  is  the  meaning  of  the  word  "  repre- 
sentatives." Looking  at  the  proviso  as  a  whole,  I  think  that  the 
word  includes  the  legal  personal  representatives  of  the  obligors. 
The  clause  means  that  the  liability  of  the  representatives  of  a 
deceased  obligor,  including  his  executors  and  administrators,, 
is  to  be  determined,  like  the  liability  of  the  obligor  in  his  life- 
time, only  by  one  calendar  month's  notice  in  writing  being; 
given. 

That  being  so,  the  case  before  me  is  exactly  that  referred  to  by 
Lord  Justice  (then  Mr.  Justice)  Bowen  in  Coulthart  v.  Clement- 
SOT*  (2),  where  he  says  :  "  If,  indeed,  the  contracting  parties  desire 
that  on  the  death  of  the  guarantor  a  special  notice  shall  be  neces- 
sary to  determine  the  guarantee,  they  can  so  provide  in  the  guaran- 
tee itself ;  and  such  a  provision  will,  of  course,  bind  the  estate."  I 
agree  with  that  observation,  and  I  think  that  on  such  a  contract 
as  this  the  Plaintiffs  were  entitled  to  rely  on  the  express  provi- 
sions of  the  contract  with  them,  and  were  not  bound  to  take  the 
notice  of  the  obligor's  death  as  a  notice  from  his  executors  to 
determine  the  liability.  The  proviso  freed  the  Plaintiffs  from 
being  bound  by  any  implied  notice  of  or  being  bound  to  make 
inquiry  as  to  whether  there  would  be  any  breach  of  trust  on  the 
part  of  the  executors  in  not  giving  notice  to  determine  the  lia- 
bility. It  is  admitted,  or,  I  should  say,  could  not  be  disputed, 
(1)  5  Q.  B.  D.  42,  47.  (2)  5  Q.  B.  D.  42,  48. 
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that  notice  in  writing  to  determine  the  liability  was  not  given  ROMEli  J. 

by  the  executors,  and,  that  being  so,  in  my  judgment,  the  estate  1895 

remained  liable.  2n  re 

I  desire  to  add  that  I  do  not  assent  to  the  general  proposition  Silvester. 
,        ,  1     .        .  1   1        1     1       r»       P  Midland 

that  where  a  person  who  is  entitled  to  the  benents  oi  a  contract  Railway  Co. 

of  guaranty  has  notice  of  the  death  of  the  guarantor  and  that  he  silvestee. 
left  a  will,  he  is,  without  more,  affected  with  notice  of  the  con- 
tents  of  the  will,  or  is  bound  to  assume  thsii  prima  facie  it  would 
be  a  breach  of  trust  on  the  part  of  the  executor  not  to  give  notice 
to  determine  the  liability.  And  with  great  respect  to  that  dis- 
tinguished Judge,  I  do  not  admit  the  validity  of  part  of  the 
reasoning  on  which  Mr.  Justice  Bowen  based  his  decision  in 
Coulthart  v.  Clementson  (1). 

Solicitors  for  Plaintiffs  :  Beale  <&  Co. 

Solicitors  for  Defendant :  Makinson,  Carpenter  &  Son,  agents 
for  C.  H.  Twynam,  Stafford, 

(1)  5  Q.  B.  D.  42. 

F.  E. 


Vol.  I.  1895  2  T 
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O.A.  In  re  BANK  OF  SOUTH  AUSTKALIA  (2). 

[00310  of  1894.] 

VAUGHAN 

WILLIAMS  ^^^^^^^ — Winding-up  hy  Order  of  the  Court — Petition — Debt  due  under 
jj^^  g  Q  Agreement  ivitli  Voluntary  Liquidator — Sale  of  Assets  hy  Liquidator — 

Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ss.  95, 133  (sub-s.  7),  145,  161. 

C.  A. 

1895  debt  due  from  a  company  under  an  agreement  between  it  and  its 

Feb.  26,  27.  voluntary  liquidators  and  another  person  is  sufficient  to  support  a  petition 
by  that  person  for  winding  up  the  company  by  the  Court. 

Special  resolutions  were  passed  by  the  S.  Company  for  voluntary  wind- 
ing-up, and  appointing  liquidators,  who  were  thereby  authorized  to  enter 
into  an  agreement  with  the  U.  Company  for  the  transfer  to  them  of  the 
S.  Company^ s  assets  and  liabilities.  By  the  agreement  subsequently 
entered  into  the  U.  Company  were  to  pay  the  debts  of  the  S.  Company ; 
the  amount  paid,  so  far  as  it  was  not  covered  by  the  proceeds  of  realizing 
the  assets,  was  to  be  treated  as  a  debt  due  by  the  S.  Company  to  the  U. 
Company ;  and  the  liquidators  were  to  make  such  calls  on  the  shareholders 
of  the  S.  Company  as  should  be  necessary  to  make  up  the  deficiency  : — 

Held,  by  Vaughan  Williams  J.,  and  by  the  Court  of  Appeal,  that 
sects.  95  and  133  of  the  Companies  Ad,  1862,  empowered  the  liquidators 
to  enter  into  the  agreement. 

In  re  Bank  of  South  Australia  (1)  doubted. 

The  South  Australian  Banhing  Company  was  incorporated  in 
1847  by  a  Koyal  Charter,  which  reserved  power  to  the  Crown, 
acting  by  the  Treasury,  to  revoke  the  powers  and  provisions  of 
the  charter  if  the  company  should  fail  to  maintain  such  provi- 
sions, and  declared  that,  in  the  event  of  such  revocation,  it 
should  not  be  lawful  for  the  company  to  carry  on  the  business  of 
a  banker,  and  that  if  it  suspended  payment  in  specie,  it  should 
be  unlawful  for  it  to  issue  notes,  although  its  other  powers  had 
not  been  revoked.  The  charter  further  provided  that  in  case  of 
such  revocation  of  powers,  the  assets,  including  the  amounts 
remaining  unpaid  by  the  proprietors  of  shares  on  account  of  their 
shares  (which  were  to  be  forthwith  called  up  and  paid)  should 
be  applied  in  paying  the  company's  debts  and  liabilities,  and 
that  the  surplus,  if  any,  should  be  divided  among  the  share- 
holders ;  and  thereupon  the  Crown  was  empowered  to  revoke  the 
(1)  [1894]  3  Ch.  722. 
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charter  itself,  whereupon  the  corporation  was  to  be  absolutely  C.  A. 
•dissolved.  1895 

The  charter  also  provided  that,  in  the  event  of  such  revocation 
of  privileges,  the  proprietors  of  the  capital  of  the  company  should  ^g^JJ^^^^ 
be  called  on  to  contribute  to  the  payment  of  the  debts  and  Australia 

liabilities  of  the  company  to  the  extent  of  twice  the  amount  of   

their  subscribed  shares — namely,  for  the  amount  subscribed,  or 
so  much  thereof  as  should  not  have  been  previously  paid  up, 
^nd  for  an  additional  amount  equal  to  the  amount  subscribed. 

In  1866  a  supplemental  charter  was  granted,  prolonging  the 
term  originally  allowed  for  the  continuance  of  the  company, 
the  further  term  being  limited  so  as  to  expire  on  the  3rd  of 
September,  1889 ;  and  the  name  of  the  company  was  changed  to 
the  "  Bank  of  South  Australia." 

By  the  Bank  of  South  Australia  Act,  1884  (47  &  48  Vict, 
c.  clxxviii.),  the  company  was  empowered  to  register  itself  as  a 
limited  company,  by  the  name  of  the  Bank  of  South  Australia, 
Limited^  under  the  Companies  Acts,  1862  to  1880,  with  the  con- 
stitution and  powers  defined  by  the  charters  as  modified  and 
extended  by  the  Act,  and  the  charters  were  to  cease  and  deter- 
mine as  from  the  31st  of  December,  1884,  or  any  earlier  day  on 
which  the  bank  might  have  obtained  a  certificate  of  registration 
as  a  company  with  limited  liability  under  the  Acts  aforesaid. 
The  Act  of  1884  also  put  an  end  to  the  powers  of  the  Treasury 
under  the  charter,  and  substituted  for  the  Treasury's  consent  in 
<jertain  cases  the  sanction  of  the  members  testified  by  special 
resolution. 

Sect.  7  of  the  Act  of  1884  was  as  follows  :  "  Notwithstanding 
anything  in  the  Companies  Acts,  1862  to  1880,  contained,  the 
liability  of  the  shareholders  or  members  of  the  bank,  in  the  event 
of  the  powers  of  the  bank  being  determined  and  the  affairs 
wound  up,  shall,  after  the  bank  is  registered  as  aforesaid,  as  well 
in  respect  of  notes  issued  by  the  bank,  subject  as  hereinafter 
mentioned,  as  of  other  debts  and  liabilities  of  the  bank,  continue 
to  be  in  accordance  with  the  limited  liability  defined  by  the  said 
original  charter  as  amended  by  the  said  supplemental  charter, 
that  is  to  say,  the  extent  thereof  shall  be  twice  the  amount  of 
the  subscribed  shares  as  in  the  said  charter  mentioned.  Provided 

2  T  2  1 


580 


CHANCEEY  DIVISION. 


[1895] 


C.  A.      always  that  the  limitation  of  the  liability  of  the  members  of  the 
1895       bank  in  respect  of  notes  issued  by  them  shall  cease  and  deter- 
jnre      mine  upon  the  expiration  of  seven  years  from  the  date  of  such 
^Som:H^    registration  as  aforesaid,  and  thereupon  sect.  6  of  the  Companies 
AusTEALiA  jict,  1879,  shall  apply  to  the  bank  and  the  members  thereof." 
  By  sect.  6  of  the  Companies  Act,  1879,  a  bank  of  issue  regis- 
tered as  a  limited  company  is  not  entitled  to  limited  liability  in 
respect  of  its  notes,  and  the  members  thereof  continue  liable  in 
respect  of  its  notes  as  if  it  had  been  registered  as  an  unlimited 
company. 

The  bank  was  registered  under  the  Act  of  1884  on  the  30th  of 
December,  1884. 

In  the  beginning  of  the  year  1892  negotiations  were  entered 
into  for  the  taking  over  by  the  Union  Bank  of  Australia, 
Limited,  of  the  assets  and  business  of  the  Bank  of  South 
Australia,  and  an  agreement  was  prepared  containing  the  terms 
upon  which  it  was  proposed  that  the  assets  and  business  should 
be  taken  over. 

By  special  resolutions  of  the  Bank  of  South  Australia,  respect- 
ively passed  and  confirmed  at  general  meetings  held  in  March 
and  April,  1892,  it  was,  amongst  other  things,  resolved  that  the 
bank  should  be  wound  up  voluntarily,  and  that  three  persons 
named  should  be  appointed  liquidators  for  the  purpose  of  the 
winding-up,  and  that  the  liquidators  should  be  authorized  to 
enter  into  the  agreement  with  the  Union  Bank.  - 

By  an  agreement  dated  the  11th  of  April,  1892,  and  made 
between  the  Bank  of  South  Australia  and  its  liquidators  of  the 
one  part,  and  the  Union  Bank  of  the  other  part,  it  was  agreed 
that  the  Bank  of  South  Australia  and  its  liquidators  should 
transfer,  and  the  Union  Bank  should  take  over  (with  certaia 
exceptions),  all  and  singular  the  lands,  buildings,  goods,  chattels, 
moneys,  credits,  debts,  bills,  notes,  and  things  in  action  of  the 
transferring  bank,  and  the  undertaking,  business,  and  goodwill 
thereof,  and  all  other  its  real  and  personal  property,  subject  to 
any  charges  or  incumbrances  affecting  the  same. 

As  the  consideration  for  the  transfer,  the  Union  Bank  were  to 
undertake,  pay,  satisfy,  and  discharge  all  the  debts,  liabilities, 
and  obligations  of  the  other  bank,  to  adopt  and  perform  alHt& 
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contracts,  and  keep  it  and  its  liquidators  and  contributories  C.A. 
indemnified  against  the  same.  1895 

The  transfer  was  to  take  effect  as  from  the  date  of  the      in  re 

2.  Bank  of 

agreement.  g^^^^ 

The  goodwill  of  the  BanJc  of  South  Australia  was  not  to  be  Australia 
included  in  the  valuation  of  the  assets  handed  over.  — 

Clause  8  of  the  agreement  provided  that  if  the  aggregate 
amount  of  the  value  of  the  assets,  to  be  ascertained  as  therein 
mentioned,  should  exceed  the  aggregate  amount  of  the  debts  and 
liabilities  of  the  Banh  of  South  Australia  to  be  discharged  by  the 
Union  Banh  under  the  agreement,  and  the  moneys  paid  by  the 
Union  Banh  in  respect  of  the  liquidation,  the  Union  Banh  should 
pay  to  the  liquidators  the  difference,  with  interest  at  5  per  cent, 
from  the  date  of  the  agreement ;  but  that  if  the  aggregate 
amount  of  the  value  of  the  assets,  to  be  ascertained  as  therein 
mentioned,  should  be  less  than  the  aggregate  amount  of  the 
debts  and  liabilities  and  of  the  moneys  paid  by  the  Union  Banh 
in  respect  of  the  liquidation,  the  Union  Banh  should,  out  of  the 
proceeds  of  the  realization  of  certain  assets  specified  in  a 
schedule,  retain  the  amount  of  the  deficiency,  with  interest; 
and  in  case  those  proceeds  should  be  insufficient  to  pay  the 
amount  of  such  deficiency  and  interest,  the  amount  should  be 
and  be  "  deemed  and  treated  as  being  a  debt "  due  by  the  trans- 
ferring bank  to  the  Union  Banh. 

The  excepted  assets  consisted  of  certain  debts  owing  to  the 
Bank  of  South  Australia.  These  were  to  be  realized  by  the  Union 
Banh,  as  agents  for  the  other  bank,  with  the  assistance  of  the 
liquidators,  and  the  net  proceeds  (subject  to  the  retention  there- 
out by  the  Union  Banh  of  the  amounts  in  the  agreement  referred 
to)  were  to  be  paid  by  the  Union  Banh  to  the  liquidators  and  to  be 
applied  for  the  benefit  of  the  shareholders  of  the  Banh  of  South 
Australia. 

Clause  14  of  the  agreement  provided  that  if  the  assets  of  the 
South  Australian  Bank  in  the  hands  of  the  liquidators  should 
not  be  sufficient  to  pay  and  discharge  "  any  debt  due  and  payable 
to  the  Union  Banh  under  these  presents,  the  liquidators  ....  shall, 
so  far  as  they  legally  can  or  may,  make  such  a  call  or  such  calls 
upon  the  contributories  of  the  South  Australian  Bank  as  may  be 
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C.A,  necessary  to  raise  the  amount  required  to  pay  and  discharger 
1895      such  debt  or  liability." 

In  April,  1894,  the  Union  BanTc  presented  a  petition  in  which 
^SouTH^    they  alleged  the  facts  stated  above,  and  also  stated  that  under 
AusTEALiA  the  agreement  they  had  paid  debts  and  liabilities  of  the  Banlc  of 

.  1       South  Australia,  which  were  legally  enforceable  against  it,  as  at 

the  date  of  the  said  agreement,  to  the  amount  of  £3,000,000,  and 
that  it  had  been  ascertained!  and  was  admitted  that  under  the 
agreement  a  sum  of  £250,000  and  upwards  was  then  due  and 
owing  by  the  BanJc  of  South  Australia  to  the  Petitioners.  The 
Petitioners  also  stated  that  they  had  required  the  liquidators  to 
pay  them  that  amount,  and  if  necessary  make  a  call  or  calls  for 
the  purpose ;  but  that  the  liquidators  had  paid  nothing  on 
account,  and  had  declined  to  make  any  call  on  the  grounds, 
(1.)  that  no  liability  on  the  part  of  the  shareholders  remained, 
after  registration  under  the  Companies  Acts,  beyond  the  original 
amount  per  share,  (which  had  been  all  fully  paid),  and  (2.)  that 
the  agreement  could  not  be  relied  upon  as  legally  justifying  the 
making  of  a  call  for  any  debt  newly  created  by  the  agreement. 

And  the  Petitioners  therefore  asked  that  the  voluntary  wind- 
,  ing-up  might  be  continued  under  the  supervision  of  the  Court. 

This  petition  was  dismissed  by  Mr.  Justice  Vaughan  Williams 
on  the  9th  of  August,  1894,  on  the  ground  that  the  Petitioners 
had  no  locus  standi  to  present  a  petition,  inasmuch  as  their  debt, 
having  been  incurred  after  the  Banlc  of  South  Australia  had  gone 
into  liquidation,  was  not  provable  in  the  liquidation  (1). 

The  liquidators  having  made  no  application  in  the  winding-up 
to  obtain  the  direction  of  the  Court  as  to  whether  a  call  could  be 
made,  the  Union  Bank  presented  a  petition  asking  that  the  Banh 
of  South  Australia  might  be  wound  up  by  the  Court.  The 
petition  came  on  for  hearing  before  Mr.  Justice  Vaughan  Williams 
on  the  5th  of  December,  1894. 

Finlay,  Q.C.,  Beale,  Q.C.,  and  S,  BicTcinson,  for  the  Peti- 
tioners : — 

Under  the  agreement  moneys  have  been  paid  by  the  Peti- 
tioners which  are  in  excess  of  anything  received,  or  which  can  be 
(1)  [1894]  3  Ch.  722. 
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received,  by  them  in  respect  of  the  assets  of  the  Banh  of  South  C.  A. 
Australia,  1895 

There  is,  therefore,  a  debt  due  to  the  Petitioners  from  the  bank,      j„  re 
which  arose  after  the  voluntary  winding-up  commenced,  but  ^g^g^ 
before  the  present  petition  was  filed.  Aust^kalia 

It  has  been  held  that  that  debt  is  not  sufficient  to  support  a   

petition  asking  that  the  voluntary  winding-up  may  be  continued 
under  the  supervision  of  the  Court :  In  re  Banh  of  South 
Australia  (1). 

The  debt  can  only  be  provided  for  by  means  of  a  call,  which 
the  liquidators  refuse  to  make  in  the  voluntary  winding-up,  and, 
inasmuch  as  a  supervision  order  cannot  be  made,  the  only  way 
in  which  the  right  of  the  Petitioners  can  be  enforced  is  by  means 
of  a  winding-up  by  order  of  the  Court. 

Buckley y  Q.C,  and  George  Lawrence,  for  the  liquidators  of  the 
Banh  of  South  Australia  : — 

Under  the  agreement  all  the  creditors  are  to  be  paid  by  the 
Petitioners,  and  therefore  the  liquidators  are  only  concerned  to 
argue  this  case  in  the  interest  of  the  shareholders. 

A  winding-up  order  will  not  be  made  unless  there  is  some- 
thing to  be  done  under  such  an  order.  Nothing  can  be  done 
under  such  an  order  in  this  case  except  to  make  a  call  if  such  a 
call  is  justified,  and,  unless  the  point  is  decided  against  the 
shareholders,  there  is  no  reason  for  making  the  winding-up 
order. 

On  the  construction  of  the  charters  of  the  Banh  of  South 
Australia  and  its  special  Act  of  1884,  there  is  no  power,  in  the 
events  which  have  happened,  to  make  a  call  on  the  shareholders. 
The  liability  does  not  arise  unless  the  Crown  exercises  its  right 
of  revocation,  which  power  exists  notwithstanding  the  Act. 

Under  the  agreement  the  Petitioners  take  all  the  assets,  but 
they  pay  nothing  for  the  goodwill,  and  the  Banh  of  South 
Australia  had  not  power,  on  going  into  liquidation,  to  enter  into 
an  agreement  creating  a  debt  including  interest  and  excluding 
the  value  of  the  goodwill. 

Moreover,  the  agreement  is  bad,  because  it  purports  to  hand 
(1)  [1894]  3  Ch.  722. 
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0.  A.  over  the  duties  and  obligations  of  winding-up  to  some  one  other 
1895       than  the  liquidators  and  free  from  their  control. 

In  re 

Bank  of  InaU  Joyce  (Cozens- Hardy,  Q.C.,  with  him),  for  a  committee  of 
South 

VusTRALiA  the  shareholders  of  the  Bank  of  South  Australia : — 

(2)- 

  The  petition  is  presented  on  the  ground  that  the  Petitioners 

are  "  prejudiced  by  the  voluntary  winding-up,"  within  the  mean- 
ing of  sect.  145  of  the  Companies  Act,  1862. 

[Vaughan  Williams  J. : — That  must  mean  by  the  con- 
tinuance of  the  winding-up.] 

If  the  liquidators  had  power  to  create  a  debt  by  the  agreement, 
the  Petitioners  can  prove  in  the  voluntary  winding-up,  and 
therefore  it  does  not  prejudice  them.  But  this  agreement  is  not 
in  accordance  with  sect.  161  of  the  Companies  Act,  1862,  and  the 
liquidators  had  no  power  by  this  agreement  to  create  the  liability 
on  which  the  petition  is  founded  :  Buckley  on  Companies  (1)  ; 
Clinch  V.  Financial  Corporation  (2). 

[Vaughan  Williams  J.  referred  to  sect.  133  of  the  Companies 
Act,  1862.] 

The  liquidators  had  no  power  to  sell  in  such  a  way  as  to 
impose  on  the  company  or  its  shareholders  a  new  and  original 
liability  to  some  one  who  was  not  its  creditor. 

I  adopt  the  argument  addressed  to  the  Court  on  behalf  of  the 
liquidators  as  to  the  construction  of  the  charters  and  the  Act 
of  1884. 

Finlay,  in  reply  : — 

The  agreement  created  a  debt  due  from  the  Bank  of  South 
Australia  to  the  Petitioners,  and,  as  all  the  assets  were  handed 
over  to  the  latter,  the  only  fund  out  of  which  they  could  possibly 
be  paid  was  this  reserve  liability.  After  registration  the  Bank  of 
South  Australia  became  a  company  incorporated  under  the  Com- 
panies Acts,  The  charter  then  came  to  an  end,  and,  under  sect.  7 
of  the  Act  of  1884,  on  the  winding-up  taking  place,  the  liability 
of  the  shareholders  became  twice  the  amount  of  the  subscribed 

(1)  6th  Ed.  p.  390.  (2)  Law  Rep.  4  Ch.  117,  121. 
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shares.  It  was  on  the  footing  of  that  being  the  proper  construe-  C.  A. 
tion  of  the  section  that  the  agreement  was  entered  into  and  1895 
liability  was  incurred  by  the  Petitioners. 


n  re 


If  one  part  of  the  agreement  is  ultra  vires,  the  whole  of  it  is.  "^qo^th^ 
In  that  case  the  assets  must  be  handed  back  ;  but  as  the  Peti-  Australia 

(2). 

tioners  have  paid  off  the  debts  of  undoubted  creditors  of  the   

Bank  of  South  Australia,  the  Petitioners  are  entitled  to  be 
subrogated  to  the  rights  of  those  creditors. 

If  the  agreement  is  valid,  it  creates  a  debt,  due  from  the  Bank 
■of  South  Australia,  which  gives  the  Petitioners  the  ordinary 
rights  of  creditors,  and  the  execution  of  the  voluntary  winding-up 
will  not  be  allowed  to  prejudice  those  rights. 

The  liquidators  had  power  to  sell  all  the  assets  and  transfer 
them  and  the  liabilities  under  sects.  95  and  133  of  the  Com- 
fanies  Act,  1862,  and  what  was  done  by  them  was  a  beneficial 
arrangement. 

It  was  not  ultra  vires  to  agree  to  make  the  call,  for  it  is  only 
by  means  of  a  call  that  any  deficiency  can  be  met. 

Vaughan  Williams  J. : — 

This  is  a  petition  for  the  winding  up  by  the  Court  of  the 
Bank  of  South  Australia,  Limited,  and  the  main  question  which 
I  have  to  decide  is  as  to  the  construction  of  sect.  7  of  the  Bank 
of  South  Australia  Act,  1884. 

[His  Lordship  then  stated  the  effect  of  that  Act  and  the 
charters,  and  held  that  sect.  7  of  the  Act  referred  to  a  winding- 
up  in  the  ordinary  sense  of  the  word,  and  not  to  the  winding-up 
consequent  upon  the  revocation  of  the  powers  under  the  charters ; 
and  consequently  that,  after  registration  under  the  Companies 
Acts,  1862  to  1880,  the  immediate  result  was  that  the  shareholders 
were  subject  to  liability  to  the  extent  of  £25  per  share  in  so  far 
as  the  general  debts  and  liabilities  were  concerned,  and  were 
subject  to  unlimited  liability  in  respect  of  the  note  issue,  though 
for  seven  years  from  the  registration  the  liability  in  respect  of 
the  note  issue  was  limited.  His  Lordship  then  proceeded  as 
follows : — ] 

Taking  that  view  of  the  Act  of  1884,  it  seems  to  follow  that 
the  liquidators  in  the  winding-up  have  the  right  and  the  duty  to 
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call  up  this  additional  £25  in  so  far  as  it  is  necessary  to  do  sa 
for  the  purposes  of  the  liquidation. 

[His  Lordship  referred  to  the  resolutions  and  the  agreement, 
and  continued  as  follows : — ] 

The  Petitioners  have  since  the  liquidation  paid  debts,  in- 
eluding  the  note  issue  of  the  Banh  of  South  Australia^  to  an 
amount  which,  admittedly,  largely  exceeds  the  assets  collected 
or  valued  under  the  agreement,  and  they  claim  that  that  i& 
a  debt  due  from  the  Bank  of  South  Australia  to  the  Petitioners. 

It  seems  to  me  perfectly  clear  under  this  agreement  that  a 
debt  has  arisen,  and  that  there  is  nothing  in  the  agreement 
which  is  inconsistent  with  the  right  and  duty  of  the  liquidators, 
if  a  winding-up  order  is  made,  to  call  up  this  amount  of  reserve 
liability. 

Then  it  is  said  that  the  whole  agreement  is  ultra  vires ;  but  I 
cannot  assent  to  that.  Although  the  agreement  does  not  fall 
within  sect.  161  of  the  Companies  Act,  1862,  it  is  quite  a  fallacy 
to  suppose  that  it  is  therefore  ultra  vires.  It  seems  to  me  that, 
if  sects.  95  and  133  of  the  Act  of  1862  are  looked  at,  it  is  reason- 
ably plain  that  the  Kespondent  bank  and  its  liquidators  had  a 
right  to  enter  into  an  agreement  for  the  sale  and  transfer  of  the 
assets  to  the  Union  Banh  upon  the  terms  contained  in  this 
agreement.  Then  it  was  suggested  that  if  this  amount  were 
called  up  for  the  purpose  of  discharging  the  obligations  of  the 
company  under  this  agreement,  that  would  not  be  a  proper 
purpose  to  be  carried  out  in  the  course  of  the  liquidation.  I 
do  not  agree  with  that  suggestion. 

It  is  said  that  this  is  not  a  debt  of  the  company  which  is 
sufficient  to  support  the  petition,  because  it  is  a  debt  which  only 
accrued  after  the  company  had  gone  into  voluntary  liquidation ; 
but  I  cannot  assent  to  that  argument.  It  is  true  that  it  is  only 
a  debt  which  arose  after  the  company  had  gone  into  voluntary 
liquidation,  and  for  that  reason  I  held,  upon  a  prior  application, 
that  the  Union  Banh,  as  such  creditors,  had  no  right  to  an  order 
continuing  the  voluntary  winding-up  under  the  supervision  of 
the  Court,  because  they  were  not  creditors  entitled  to  rank  upon 
the  estate  in  that  voluntary  liquidation.  Their  position  was, 
that  they  were  entitled,  not  to  a  dividend,  but,  if  at  all,  to  be 
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paid  in  full  by  the  liquidators  or  out  of  the  estate  of  the  com-  c.  A. 
pany ;  but  that  does  not  in  the  slightest  degree  shew  that  the  1895 
debt  is  not  a  debt  of  the  company. 

In  my  judgment,  the  debt,  although  contracted  subsequently  "^g^j^^^ 
to  the  commencement  of  the  liquidation,  is  a  debt  of  the  com-  Australia 
pany,  and,  that  being  so,  I  see  nothing  in  principle  or  in  express 
provision  to  prevent  such  a  debt  being  made  the  basis  of  a 
petition  for  winding  up  by  the  Court.    Under  these  circum- 
stances I  shall  make  the  order  asked  for. 

F.  E. 

The  contributories  of  the  BanJc  of  South  Australia  appealed.      C.  A. 
The  appeal  came  on  for  hearing  on  the  26th  of  February,  1895. 

Cozens-Hardy,  Q.C.,  Buckley,  Q.C.,  and  Ingle  Joyce,  for  the 
Appellants : — 

Upon  the  true  construction  of  the  Bank  of  South  Australia  Act 
of  1884,  no  call  can  now  be  made  on  the  shareholders  who  have 
paid  up  their  shares,  and  therefore  the  winding-up  order  would 
be  useless.  The  charter  reserved  power  to  the  Crown  to  revoke 
the  powers  of  the  bank  if  they  failed  to  perform  certain  con- 
ditions, in  which  case  the  liability  of  the  shareholders  was  to 
be  doubled.  Then  the  7th  section  of  the  Act  of  1884  provides 
that,  in  the  event  of  the  powers  of  the  bank  being  determined 
and  the  affairs  of  the  bank  wound  up,  that  increased  liability  i& 
to  attach  to  the  shareholders.  But  the  bank  have  never  broken 
the  conditions,  and  their  powers  have  never  been  determined ; 
therefore  the  only  liability  of  the  shareholders  is  that  imposed 
by  the  Companies  Acts,  namely  to  the  extent  of  the  nominal 
amount  of  their  shares,  which  in  this  case  have  been  all  paid  up. 

But,  supposing  there  is  some  liability  of  the  shareholders,  the 
Union  Bank  have  no  debt  on  which  to  found  a  petition  for  a 
winding-up  order.  In  the  first  place,  the  agreement  between 
the  liquidators  and  the  Union  Bank  was  ultra  vires  and  void, 
and  no  debt  could  arise  under  it.  The  liquidators  have  na 
power  to  transfer  the  uncalled  capital  of  the  company,  or  to 
impose  an  additional  liability  on  the  shareholders,  such  as  interest 
on  advances  by  the  Union  Bank :  Imperial  Bank  of  China,  India, 
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C.  A.      and  Japan  v.  Banh  of  Hindustan,  China,  and  Japan  (I) ;  Clinch  v. 

1895       Financial  Corporation  (2) ;  In  re  East  of  England  Banking  Cora- 

In  re  pany  (3).  The  Union  Banh  do  not  claim  under  the  original 
^Som-H^  creditors,  but  under  the  guarantee  given  by  the  liquidators, 
Australia  which  they  had  no  power  to  give. 

— 1  In  the  second  place,  the  debt,  if  valid,  was  incurred  after  the 
commencement  of  the  winding-up,  and  was  incurred,  not  by  the 
company  as  a  going  concern,  but  by  the  liquidators.  If  the 
Union  Banh  have  any  cause  of  action,  they  must  bring  an  action 
against  the  liquidators,  and  cannot  prove  for  the  debt  in  the 
winding  up  of  the  company.  It  has  been  already  decided  that 
they  cannot  prove  in  the  voluntary  winding-up  (4),  and  that 
decision  has  not  been  appealed  from ;  and  the  principle  would 
apply  equally  to  a  proof  in  a  compulsory  winding-up  if  a  winding- 
up  order  were  made. 

Finlay,  Q.C.,  Beale,  Q.C.,  and  >S^.  DicJcinson,  for  the  Union 
Bank : — 

As  to  the  construction  of  the  Act,  the  charter  was  at  an  end  as 
soon  as  the  company  was  registered,  and  the  Crown  had  no  longer 
any  power  to  determine  the  powers  of  the  bank.  Therefore  the 
7th  section  of  the  Act  cannot  refer  to  any  revocation  of  the 
powers  by  the  Crown,  but  must  refer  to  the  winding  up  of  the 
company,  which  is  the  only  way  whereby  its  powers  can  now  be 
terminated.  The  obvious  meaning  of  the  clause,  though  it  is 
not  very  skilfully  drawn,  is  that  the  liability  of  the  shareholders 
in  case  of  a  winding-up  should  be  double  the  amount  of  the 
subscribed  capital. 

With  respect  to  the  debt  now  due  to  the  Union  Banh,  the 
agreement  was  perfectly  valid.  The  liquidators  might  have 
borrowed  the  money  to  pay  the  liabilities  of  the  company  and 
have  charged  the  shareholders  with  interest  on  the  advances ; 
and  the  transfer  of  the  assets  was  quite  within  their  powers.  In 
In  re  East  of  England  Banking  Company,  the  liquidator  had 
altered  the  extent  of  the  liability  of  the  shareholders,  and  that 

(1)  Law  Rep.  6  Eq.  91.  (4)  See  In  re  Bank  of  South  Aus- 

(2)  Ibid.  5  Eq.  450  ;  4  Ch.  117.         tralia  ([189  i]  3  Ch.  722). 

(3)  Ibid.  4  Ch.  14. 
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lias  not  been  done  here.    As  to  the  time  at  which  the  debt      c.  A. 
accrued,  our  claim  did  not  really  arise  subsequently  to  the  com-  1895 
mencement  of  the  winding-up.    The  resolution  to  wind  up  was      in  re 
founded  on  the  agreement.    The  event  which  determined  the  ^south^ 
amount  due  happened  after  the  resolution,  but  the  liability  was  Australia 

created  before  it.    It  was,  therefore,  a  debt  of  the  company  :  Hire   

Purchase  Fumisliing  Conipa7iy  v.  Biehens  (1) ;  Stone  v.  City  and 
County  Bank  (2).  If  the  agreement  is  invalid,  the  Union  Bank 
would  be  entitled  to  stand  in  the  place  of  the  creditors  for  the 
advances  which  they  have  made  to  them,  and  would  have  a 
lien  upon  the  assets :  Clinch  v.  Financial  Corporation  (3). 

Cozens-Hardy,  in  reply. 


Lord  Halsbury: — 

I  am  of  opinion  that  this  appeal  must  be  dismissed.  The  first 
question  is,  what  is  the  true  construction  of  the  Act  of  1884  ? 
[His  Lordship  reviewed  the  provisions  of  the  charters  and  of  the 
Act  of  1884,  and  came  to  the  conclusion  that  the  meaning  of 
sect.  7  was,  that,  in  the  event  of  the  bank  being  wound  up,  and 
the  powers  of  the  bank  being  thereby  determined,  the  liability 
of  the  shareholders  was  to  be  double  the  amount  of  their  shares. 
His  Lordship  continued  : — ]  As  regards  the  second  point,  I 
confess  that  I  have  had  some  difficulty  in  following  the  argu- 
ment. This  company  was  hopelessly  in  debt.  At  a  general 
meeting  of  the  shareholders — whether  absent  or  present  is  im- 
material, because  I  am  of  opinion  that  it  was  well  within  their 
powers — it  was  determined  to  wind  up  the  bank,  and,  for  the 
purpose  of  paying  their  debts,  which  has  been  in  fact  accom- 
plished to  the  extent  of  £3,000,000,  they  agreed  to  enter  into 
this  bargain  with  the  Union  Bank,  a  bargain  which  practically 
amounted  to  a  sale  of  their  assets  upon  certain  terms.  £3,000,000 
of  their  debt  has  been  in  fact  paid,  and  now,  having  entered  into 
this  bargain,  they  say  that  the  price  which  they  have  agreed  to 
pay  is  not  a  debt.  I  think  it  is.  The  shortest  mode  of  answering 
that  proposition  is  by  saying  that  the  price  is  a  debt,  and  I  do 

(1)  20  Q.  B.  D.  387.  (3)  Law  Rep.  5  Eq.  450 ;  4  Ch. 

(2)  3  C.  P.  P.  282.  117. 
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Lord  Halsbury. 


0.  A.  not  think  one  can  give  a  better  reason  for  it  than  by  saying  that 
1895      the  transaction  is  a  sale  of  the  assets. 

In  re  Then  it  is  said  that,  though  a  debt,  it  is,  nevertheless,  not 
^SoOTH^  such  a  debt  as  can  be  made  the  subject  of  a  petition  for  winding 
-^^^^^^'^  up  the  company.  I  confess  I  am  wholly  unable  to  understand  that 
proposition.  Where  there  is  a  voluntary  winding-up,  you  may, 
until  you  are  restrained  by  the  Court,  bring  an  action  against 
the  company  and  recover  judgment ;  and  it  would  certainly  be 
a  very  odd  condition  of  the  law  if,  when  you  had  recovered  a 
judgment,  the  only  mode  in  which  you  could  enforce  it  against 
the  company  would  be  by  seizing  its  effects,  and  not  by  way  of 
winding  it  up.  It  seems  to  me  that  there  is  no  foundation  for 
that  contention,  and  I  think,  therefore,  upon  the  second  point 
also  the  Appellants  fail. 

I  do  not  intend  to  comment  upon  the  earlier  decision  of  my 
Brother  Vauglian  Williams  in  this  case  (1).  It  is  not  before  us, 
and  at  present  I  confess  I  have  some  difficulty  in  understanding 
it.  If  I  do  understand  it,  I  am  not  prepared  to  say  I  should 
follow  it.  But,  inasmuch  as  that  decision  is  not  now  before  us 
for  adjudication,  it  is  enough  for  me  to  say  that  it  is  beside 
the  present  question. 

Therefore,  in  my  opinion,  this  appeal  should  be  dismissed 
with  costs. 


LiNDLEY  L.J. : — 

I  am  of  the  same  opinion. 

[His  Lordship  then  referred  to  the  charters  and  the  Act  of 
1884,  coming  to  the  conclusion  that,  in  the  event  of  the  winding 
lip  of  the  bank,  the  shareholders  were  to  be  liable  to  the  extent 
of  twice  the  amount  of  their  shares.    He  continued : — ] 

We  come  now  to  the  agreement  of  the  11th  of  April,  1892, 
with  the  Union  Banh,  and  it  is  said  that  this  agreement  is  ultra 
mres.  It  is  an  agreement  under  the  seal  of  the  bank — an  agree- 
ment between  the  BanTc  of  South  Australia  on  the  one  side  and 
the  Union  Banh  on  the  other.  The  liquidators  are  made  parties 
because  of  the  position  of  the  affairs  of  the  bank.    Now,  what 

(1)  [1894]  3  Ch.  722. 
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was  the  position  of  affairs  which  led  to  this  agreement  ?  The 
Banh  of  South  Australia  was  hopelessly  in  difficulties.  It  had 
incurred  debts  which  it  could  not  meet.  I  do  not  mean  that  its 
assets  might  not  have  realized  sufficient  to  pay  20s.  in  the  £,  but 
of  course  a  bank  is  in  difficulties  if  it  cannot  realize  its  assets 
immediately.  The  bank  had  debts  which  it  was  necessary  to 
meet  in  the  ordinary  course  of  business,  to  the  extent  of  three 
millions  of  money,  andi  it  had  not  got  available  assets  to  meet 
those  debts.  A  meeting  of  the  shareholders  was  convened.  The 
recitals  in  the  agreement  explain  the  position  of  affairs  with 
sufficient  precision.  The  agreement  says:  "Whereas  prior  to 
the  passing  of  the  resolutions  next  hereinafter  mentioned,  it  was 
agreed  between  the  two  above-mentioned  companies  " — that  is, 
the  Banh  of  South  Australia  and  the  Union  Banh — "  that  the 
business  of  the  South  Australian  Bank  should  be  transferred  to 
the  Union  Banh,  and  that  the  South  Australian  Bank  should  be 
dissolved."  Why  was  this  ?  Because  they  could  not  discharge 
their  liabilities.  Then  by  a  special  resolution  of  the  Banh 
of  South  Australia,  duly  passed  and  confirmed,  it  was  amongst 
other  things  resolved  that  that  bank  should  be  wound  up,  and 
that  certain  gentlemen  should  be  appointed  liquidators  for  the 
purpose  of  the  winding-up,  "and  that  they  be  and  they  were 
thereby  authorized  to  enter  into  an  agreement  therein  referred 
to,  being  these  presents."  Consider  the  effect  of  that.  They 
were  in  hopeless  difficulties,  and  they  ihad  found  another  bank, 
the  Union  Banh,  which  would  take  over  their  assets  and  liabilities 
upon  terms  agreed  to  between  them,  and,  in  order  to  carry  out 
those  terms,  they  had  resolved  by  a  special  resolution  of  the 
shareholders  that  liquidators  should  be  appointed,  and  that  the 
bank  should  be  wound  up,  and  that  the  liquidators  should  carry 
out  the  agreement  with  the  Union  Banh  into  which  they  had 
deliberately  entered.  What  is  there  in  that  arrangement  which 
is  surprising,  or  illegal,  or  anything  of  the  kind  ?  What  is  it 
that  they  do  ?  First  of  all,  the  Banh  of  South  Australia  transfer 
to  the  Union  Banh  the  business  of  the  company,  their  premises 
and  all  their  assets,  including  the  goodwill,  which  they  get, 
although,  as  will  appear  presently,  they  have  not  to  pay  separately 
for  it.    Then  the  Union  Banh  agree  to  indemnify  the  Banh  of 
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South  Australia  against  their  debts.  Then  clause  6  says  that  the 
value  of  the  assets  shall  be  ascertained  by  valuation.  In  that 
valuation  the  goodwill  is  not  to  be  included — that  is,  the  Union 
Bank  are  not  to  pay  anything  extra  for  the  goodwill.  It  is  not 
to  be  taken  into  account  in  the  valuation.  Then  comes  clause  8, 
which  is  the  important,  one,  and  it  is  divisible  into  two  parts. 
The  first  part  is  addressed  to  the  possible  contingency  of  the 
assets  of  the  Bank  of  South  Australia  exceeding  its  liabilities,  of 
there  being  a  surplus ;  and  then  the  Union  Bank,  which  will  have 
got  the  goodwill  of  the  business  without  having  paid  anything 
for  it,  was  to  give  back  the  surplus  to  the  Bank  of  South  Australia. 
That  is  one  contingency.  The  other  contingency  is  this : 
Suppose  that  the  assets  of  the  Bank  of  South  Australia  do  not 
suffice  to  pay  their  debts  and  liabilities,  which  the  Union  Bank 
are  to  discharge,  what  is  to  be  done  then  ?  Then  "  the  Union 
Bank  shall,  out  of  the  proceeds  of  the  realization  by  them  of  the 
assets  and  property  specified  in  the  schedule,  retain  the  amount 
of  such  deficiency,  together  with  interest ;  "  and,  in  the  event  of 
those  proceeds  being  insufficient  to  pay  the  amount  of  such 
deficiency  and  interest,  "the  amount  thereof  shall  be  deemed 
and  treated  as  being  a  debt  due  by  the  Bank  of  South  Australia 
to  the  Union  Bank."  That  is  to  say,  if  there  is  a  surplus,  the 
Union  Bank  is  to  hand  it  over  to  the  Bank  of  South  Australia ;  if 
there  is  a  deficiency,  that  deficiency  is  to  be  treated  as  a  debt 
due  from  the  Bank  of  South  Australia  and  bearing,  interest.  What 
is  there  wrong  in  that  ?  What  is  there  unbusinesslike  in  it  ? 
What  is  there  beyond  the  powers  of  the  company  ?  Nothing 
that  I  can  see.  In  substance  it  comes  to  this,  "  If  you  will  take 
our  assets  and  pay  our  debts,  then  if  you  are  under  advances 
to  us  beyond  the  value  of  the  assets — if  that  should  be  the  net 
result — we  will  repay  you  those  advances  with  interest."  What 
is  there  ultra  vires  in  that  ? 

It  is  said  that  it  is  ultra  vires  because  the  liquidators  have  no 
power  under  the  Companies  Act  to  enter  into  such  an  agreement. 
It  seems  to  me  that  that  argument  is  utterly  untenable.  The 
powers  of  liquidators  under  a  voluntary  winding-up  are  the 
same  as  those  of  liquidators  under  a  compulsory  winding-up, 
and  if  we  look  through  the  various  clauses  of  sect.  95  and  see 
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what  the  liquidators  under  a  compulsory  winding-up  can  do, 
there  is  no  difficulty  in  bringing  this  agreement  within  those 
clauses. 

Then  it  is  said  that  there  was  no  power  to  transfer  the  un- 
called capital,  and  for  this  purpose  Clinch  v.  Financial  Corpora- 
tion (1)  was  cited.  That  case  appears  to  me  to  be  very  wide  of 
the  mark.  A  case  much  more  like  the  present  is  New  Zealand 
Gold  Extraction  Comj^any  v.  PeacocJc  (2).  The  Bank  of  South 
Australia  was  hopelessly  in  debt.  Assuming  that  I  am  right  as 
to  the  construction  of  the  Act  of  1884,  they  could  have  been 
compelled  to  make  a  call  upon  their  shareholders  to  the  extent 
of  double  the  amount  of  the  shares  in  order  to  supply  the 
deficiency  of  the  assets.  Instead  of  doing  that  at  first,  the  effect 
of  the  agreement  is,  to  put  it  off,  in  the  hope  of  not  having  to  do 
it  at  all.  That  cannot  be  iiltra  vires.  It  is  a  mere  piece  of 
machinery  for  deferring  the  evil  day,  with  the  possibility  that 
that  evil  day  may  never  come  at  all.  It  appears  to  me  that 
there  is  nothing  ultra  vires  in  the  postponement  of  the  day  of 
payment,  or  in  the  agreement  by  the  Bank  of  South  Australia  to 
make  a  call  to  indemnify  the  Union  Bank,  if  a  deficiency  should 
arise,  or  in  the  agreement  to  pay  interest.  It  is  said  that  the 
payment  of  interest  is  shewn  to  be  ultra  vires  by  In  re  East  of 
England  Banking  Company  (3).  There  there  was  a  resolution  of 
the  directors  shortly  before  the  winding  up  of  that  company, 
which  was  never  communicated  to  the  depositors — a  resolution 
to  increase  the  rate  of  interest  because  other  banks  had  done  it ; 
that  resolution  did  not  bind  the  company,  and  the  creditors 
knew  nothing  about  it.  The  liquidator,  without  consulting 
anybody,  said  that  the  higher  rate  of  interest  should  be  paid, 
and  the  Court  held  that  he  had  no  power  to  do  that.  That  is 
very  different  from  the  present  case,  where  the  liquidators  are 
doing  nothing  but  that  which  they  have  been  directed  to  do  by 
the  shareholders,  who  came  together  ta  decide  what  was  to  be 
done.  This  is  not  a  hole  and  corner  bargain  by  the  liquidators. 
It  is  a  hond  fide  agreement  come  to  by  the  Bank  of  South 
Australia  in  the  hour  of  its  peril  and  its  distress.    They  made 

(1)  Law  Eep.  5  Eq.  450;  4  Ch.  117.  (2)  [1894]  1  Q.  B.  622. 

(3)  Law  Eep.  4  Ch.  14. 
YoL.  T.  1895.  2  U  1 
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the  best  bargain  they  could  with  a  solvent  company  to  take  over 
their  business,  and  to  relieve  them,  if  possible,  from  liability ; 
but  with  this  contingent  liability,  that,  if  the  event  should 
happen  which  apparently  has  happened — that  is,  that  the  assets 
taken  over  should  not  be  enough  to  discharge  the  debts — then 
the  deficiency  is  to  be  treated  as  a  debt  due  by  the  Banh 
of  South  Australia  to  the  Union  Banh,  and  there  is  the  further 
provision  that  in  case  of  necessity  the  liquidators  shall  make  a 
call  on  the  shareholders  of  the  Bank  of  South  Australia, 

This  brings  me  to  the  last  point.  There  is  a  large  debt  due 
under  this  agreement  to  the  Union  Bank.  How  are  they  to 
obtain  payment  ?  They  can  bring  an  action  against  the  Bank 
of  South  Australia.  This  was  a  voluntary  winding-up,  and  the 
Court  might  or  might  not  stay  this  action.  If  the  action  were 
not  stayed,  they  could  recover  judgment  for  the  amount  of  the 
debt.  If  they  did,  how  would  they  get  paid  ?  Execution  on 
the  assets  is  of  course  out  of  the  question,  because  all  the  assets 
are  in  the  hands  of  the  Union  Bank,  who  are  the  creditors. 
How  can  they  force  the  liquidators  to  make  a  call  for  their 
payment,  except  by  means  of  a  compulsory  winding-up  under 
sect.  145  of  the  Companies  Act,  1862  ?  There  is  no  other  method. 
Then  is  it  to  be  said  that  a  creditor  of  a  company  which  is 
being  voluntarily  wound  up — I  care  not  whether  the  debt  was 
created  after  the  commencement  of  the  voluntary  winding-up  or 
not— is  it  to  be  said  that  a  creditor  may  recover  judgment 
against  that  company,  and  then  be  laughed  at  ?  He  cannot  get 
calls  made  to  satisfy  his  judgment  without  a  winding-up  order: 
he  must  therefore  have  recourse  to  the  winding-up  proceedings. 
The  Union  Bank  presented  a  petition  for  the  winding  up  of  the 
Bank  of  South  Australia,  subject  to  the  supervision  of  the  Court. 
Mr.  Justice  Vaughan  Williams,  for  some  reason  which  I  do  not 
think  is  very  satisfactory,  thought  he  could  not  make  a  super- 
vision order,  and  now  the  Union  Bank  petition  for  a  compulsory 
winding-up.  It  seems  to  me  that  it  would  be  a  most  extra- 
ordinary thing  to  say  that,  because  a  debt  has  accrued  in  the 
course  of  the  voluntary  winding-up,  or  since  the  commencement 
of  the  voluntary  winding-up,  therefore  the  creditor  cannot  enforce 
his  debt  at  all.    That  is  what  it  comes  to.    Now  sect.  145  of  the 
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Companies  Act,  1862,  which  was  inserted  on  purpose  to  prevent 
creditors  from  being  defeated,  provides  that  a  voluntary  winding- 
up  shall  not  be  a  bar  to  the  right  of  any  creditor  of  the  company 
to  have  the  same  wound  up  by  the  Court,  if  the  Court  is  of 
opinion  that  his  rights  will  be  prejudiced  by  a  voluntary  wind- 
ing-up. Any  creditor — I  care  not  when  his  debt  accrued — is 
entitled  to  ask  the  Court  that  a  winding-up  order  may  be  made, 
so  that  assets  may  be  realized  for  the  purpose  of  his  payment, 
if,  as  in  the  present  case,  there  is  nothing  to  be  got  elsewhere. 
The  appeal  ought  to  be  dismissed  with  costs. 
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A.  L.  Smith  L.J. : — 

I  am  of  the  same  opinion,  and  I  agree  with  every  word  which 
has  fallen  from  my  learned  brothers.  [After  expressing  his 
<joncurrence  as  to  the  construction  of  sect.  7  of  the  Act  of  1884, 
iiis  Lordship  added : — ] 

There  is  one  other  remark  I  wish  to  make.  Lord  Justice 
Lindley  has  pointed  out  that  a  ji.  fa.  would  be  useless  to  enforce 
a  judgment  against  the  company.  I  am  not  sure  that  a  scire 
facias  might  not  have  been  resorted  to.  But,  however  that  may 
^be,  it  in  no  way  affects  what  my  Brother  Lindley  has  said,  and  I 
entirely  agree  with  the  judgments  which  have  preceded  mine. 

Solicitors :  HoUams,  Sons,  Coward  &  Hawksley ;  Murray, 
Mutchins,  Stirling  &  Murray, 

W.  L.  C. 
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im  tl894   S.  2933.] 

Feh.5,6;    Vendor  and  Purchaser — Conditions  of  Sale — Title,  restricting  Ohjections  to — 
*  Legal  Estate — Covenants  for  Title — Vendor  and  Purchaser  Act,  18T4: 

(37  &  38  Vict.  c.  78) — Summons — Order  declaring  Good  Title — Discovery^ 
of  Material  Facts  since  Order — Proving  Bad  Title  aliunde — Specific  Per- 
formance— Action — Eeview —  Counter-claim — Form  of  Judgment — Executor 
— Legal  Personal  Bepresentative — Mortgage  for  his  own  Benefit — Breach  of 
Trust — Conveyance  of  all  Estate. 

On  the  sale  by  auction  by  a  mortgagee  of  a  leasehold  bouse,  one  of  the- 
conditions  of  sale  provided  that  the  purchaser  should  be  furnished  with  an 
abstract  of  the  lease,  of  the  assignment  of  the  lease,  and  of  the  subse- 
quent title,  and  should  not  make  any  objection  in  respect  of  the  "  inter- 
mediate title  "  between  the  lease  and  the  assignment,  "  notwithstanding 
any  recital  of  or  reference  to  such  title  contained  in  the  assignment  or  any 
subsequent  document  of  title,  but  shall  assume  that  the  said  assignment 
vested  in  the  assignees  a  good  title  for  the  residue  of  the  term." 

Subsequently  to  the  sale  the  vendor's  solicitor  communicated  to  the- 
purchaser  information  obtained  from  the  mortgagor  prior  to  the  sale  as  to 
the  intermediate  title,  and  tending  to  throw  suspicion  on  the  vendor'^ 
title  to  sell  at  all,  whereupon  the  purchaser  took  out  a  summons  under  the- 
Vendor  and  Purchaser  Act,  1874,  to  have  it  declared  that  the  title  wa& 
not  such  as  he  ought  to  be  compelled  to  accept ^ 

Meldf  by  the  Court  of  Appeal  (reversing  Kehewich  J.)  that  the  condition 
cast  upon  the  purchaser  the  burden  of  proving  a  defective  title,  and  that> 
to  relieve  him  from  his  contract,  it  was  not  enough  for  him  to  shew  merely 
that  the  title  was  doubtful  or  open  to  suspicion;  and,  therefore,  that 
the  vendor  was  entitled  to  a  declaration  that  a  good  title  had  been  shewn 
"  according  to  the  terms  of  the  contract." 

Per  Court  of  Appeal :  Semhle,  a  purchaser  who  can  obtain  the  legal 
estate  cannot  evade  his  contract  on  the  ground  that  he  is  unable  to  get  a 
complete  string  of  covenants  for  title. 

Per  Kehewich  J. ;  Where  a  good  title  has  been  declared  on  a  summons 
under  the  Vendor  and  Purchaser  Act,  1874,  the  purchaser  is  not  at  liberty 
to  reopen  the  question  by  way  of  review,  unless  he  can  prove  that  since 
the  order  on  the  summons  he  has  discovered  material  facts,  which  he  could 
not  with  reasonable  diligence  have  discovered  earlier,  shewing  that  the 
title  is  defective ;  in  which  case  he  may  bring  an  action  of  review,  the 
jurisdiction  of  the  old  Court  of  Chancery  as  to  allowing  proceedings  by 
way  of  review  being  still  exercisable  by  the  Chancery  Division  of  the  High 
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Court :  but,  semhle,  an  action  of  review  can  now  be  commenced  without 
leave. 

If  the  vendor  has  brought  an  action  for  specific  performance,  the  pur- 
chaser may  bring  his  action  of  review  by  way  of  counter-claim  to  the 
vendor's  action. 

Form  of  judgment  on  such  counter-claim. 

A  condition  that  a  title  for  a  certain  period  shall  not  be  required, 
investigated,  or  objected  to,  is  good,  and  can  be  enforced  against  a  pur- 
-chaser.  Judgment  of  North  J.  on  this  point,  in  Be  National  Provincial 
Bank  of  England  and  Marsh  (1)  followed. 

Forms  of  conditions  restrictive  of  the  purchaser's  objections  to  title 
-considered. 

A  mortgage  of  a  term  of  years  by  a  legal  personal  representative  solely 
for  his  own  benefit,  which  is  bad  as  being  a  breach  of  trust,  cannot  be 
treated  as,  at  all  events,  operating  on  such  estate  as  he  can  pass  in  his 
character  of  legal  personal  representative. 

On  the  2iid  of  November,  1893,  Miss  Bohina  Scott,  the  mort- 
gagee of  a  leasehold  house,  No.  47,  Bectory  Square,  Mile  End 
Boad,  put  up  the  house  for  sale  by  auction,  the  property  being 
described  in  the  particulars  as  ^'  a  small  safe  investment  "  ;  and 
it  was  stated  to  be  let  at  a  rent  of  £36  per  annum,  and  to  be 
held  for  a  term  of  99  years  from  25th  day  of  March,  1865 
(70i  years  unexpired),  at  a  moderate  ground  rent  of  £5  per 
annum." 

The  subject  of  the  sale  was,  however,  not  the  lease  of  ninety- 
nine  years  granted  in  1865,  but  an  underlease,  granted  in  1867, 
of  that  term  except  the  last  twenty -one  days  thereof. 

The  sale  was  subject  to  printed  conditions  of  sale,  the  most 
material  of  which  were  the  following  : — 

"  3.  The  property  is  believed  and  shall  be  taken  to  be  cor- 
rectly described,  and  is  sold  subject  to  the  rent,  covenants,  and 
-conditions  of  the  underlease  by  which  the  same  is  held,  and 
subject  also  to  all  rights  of  way,  water,  drainage  and  other  ease- 
ments (if  any)  affecting  the  same,  and  to  the  underlease  or 
agreement  with  the  tenant." 

Condition  5  limited  the  time  for  sending  in  requisitions. 

"  6.  The  purchaser  shall  be  furnished  with  an  abstract  of  the 
underlease,  dated  the  25th  of  June,  1867,  and  made  between 
Mark  Bean  of  the  one  part,  and  Mart/  Ann  King,  widow  (since 

(1)  Ante,  p.  190. 
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C.  A.      deceased),  of  the  other  part,  under  which  the  property  is  held, 
1895      and  of  an  assignment  of  such  underlease,  dated  the  11th  day  of 
^J^g      August,  1891,  and  made  between  John  Burder  Batchelor  of  the 
Ai^ABEz's  Earry  Banks  and  Sarah  Jane  Banhsy'his  wife,  of 

Contract,  the  other  part,  and  the  subsequent  title,  and  shall  not  make  any 
Scott  objection  or  requisition  in  respect  of  the  intermediate  title  to- 
the  premises  between  the  granting  of  the  lease  and  the  execution 
of  the  said  assignment,  notwithstanding  any  recital  of  or  refer- 
ence to  such  title  contained  in  the  assignment  or  any  subsequent 
document  of  title,  but  shall  assume  that  the  said  assignment 
vested  in  the  assignees  a  good  title  for  the  residue  of  the  said 
term." 

The  latter  part  of  condition  9  stated :  "  The  vendor  being  a 
mortgagee  selling  under  a  power  shall  not  be  required  to  enter 
into  any  covenant  or  undertaking,  except  the  usual  express  or 
statutory  implied  covenant  that  she  has  not  incumbered,  and  the 
mortgagors  shall  not  be  required  to  join  in  any  assurance  for  the 
purpose." 

The  day  fixed  for  completion  was  the  26th  of  December,  1893. 
The  property  was  knocked  down  for  £330  to  Henry  Alvarez 
as  purchaser,  who  duly  signed  the  contract  and  paid  a  deposit 
of  £30. 

The  abstract,  as  delivered  to  the  purchaser,  commenced  with 
the  underlease  of  the  25th  of  June,  1867  (mentioned  in  the  6th 
condition),  whereby  the  property  was  demised  to.ilfari/  Ann  King, 
widow,  for  the  term  of  nioety-nine  years  from  the  25th  of  March, 
1865,  except  the  last  twenty-one  days  thereof,  at  the  yearly  rent 
of  £5,  and  subject  to  various  lessee's  covenants. 

The  next  deed  in  the  abstract  was  the  assignment  of  the  11th 
of  August,  1891 — also  mentioned  in  the  6th  condition — by  /.  B. 
Batchelor  to  Earry  Banks  and  Sarah  Jane  Banks,  his  wife.  By 
that  assignment,  after  reciting  the  underlease,  and  that  "  by 
divers  mesne  assurances,  acts  in  the  law  and  events,  and  ulti- 
mately by  virtue  of  a  final  order  of  foreclosure  made  on  the  10th 
day  of  August,  1891,  by  Mr.  Justice  Stirling  in  an  action  in  the 
Chancery  Division  of  the  High  Court  of  Justice  wherein  the  said 
J.  B,  Batchelor  was  plaintiff  and  the  said  Earry  Banks  and  others 
were  defendants,  the  said  premises  comprised  in  the  said  inden- 
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ture  of  lease  had  become  vested  in  the  said  /.  B.  Batchelor  for  all  C.  A. 
the  residue  of  the  said  term  of  99  years  (except  the  last  21  days  1895 
thereof),  subject  to  the  rent  reserved  by  and  the  covenants  j^^e 
contained  in  the  said  lease."  ITyLez's 

The  deed  contained  no  covenants  for  title  beyond  a  covenant  Contract. 
by  Batchelor  that  he  had  not  incumbered.  Scott 

The  next  deed  abstracted  was  a  mortgage,  dated  the  following  Alvarez. 

day,  the  12th  of  August,  1891,  by  Barry  Banks  and  Sarah  Jane   

Banks  to  one  Coleman,  by  demise  for  the  residue  of  the  term  of 
the  underlease,  except  the  last  day,  to  secure  £200  and  interest ; 
and  the  next  and  last  deed  was  a  mortgage,  dated  the  15th  of 
December,  1891,  by  the  same  mortgagors  to  Bohina  Scott,  the 
vendor,  for  the  residue  of  the  term  of  the  underlease,  except  the 
last  day,  to  secure  £50  and  interest,  but  subject  to  the  prior 
mortgage  to  Coleman.  It  was  under  this  second  mortgage  that 
the  vendor  was  selling. 

The  purchaser's  solicitors  made  various  requisitions  on  the 
title,  which  were  replied  to  by  the  vendor's  solicitor.  Amongst 
other  things,  the  purchaser's  solicitors  required  that  Mr.  and 
Mrs.  Banks  should,  notwithstanding  the  9th  condition,  join  in 
the  assignment  to  the  purchaser  for  the  purpose  of  assigning  the 
outstanding  one  day ;  and  they  also  objected  that,  as  the  vendor 
would  not  covenant  for  title,  the  purchaser  would  not  have  a 
complete  string  of  covenants  for  title. 

While  the  matter  was  still  awaiting  completion,  an  interview 
took  place  between  Mr.  Etherington,  the  vendor's  solicitor,  and 
Mr.  Gilbert,  a  member  of  the  firm  of  solicitors  acting  for  the 
purchaser.  At  this  interview  Mr.  Gilbert  asked  Mr.  Etherington 
certain  questions  relating  to  the  intermediate  title  between  the 
underlease  to  Mary  Ann  King  and  the  assignment  by  Batchelor 
to  Mr.  and  Mrs.  Banks.  The  information  then  given  by  Mr. 
Etherington  to  Mr.  Gilbert  led  the  latter  to  doubt  the  validity  of 
the  title ;  and  accordingly,  acting  on  his  advice,  the  purchaser, 
on  the  28th  of  December,  1893,  took  out  an  originating  summons 
under  the  Vendor  and  Purchaser  Act,  1874,  asking  that  it  might 
be  declared  that  the  vendor,  through  her  solicitor,  having  given 
that  information  with  reference  to  the  intermediate  title,  the 
title  was  not  such  as  the  purchaser  ought  to  be  compelled  to 
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accept ;  and  for  the  return  of  tlie  deposit  and  payment  of  the 
costs  of  investigating  the  title,  and  of  the  summons ;  or,  in  the 
alternative,  that  it  might  be  declared  that  certain  of  the,  requisi- 
tions had  not  been  sufficiently  answered  and  had  not  been  com- 
plied with,  two  of  these  requisitions  being  those  as  to  getting  in 
the  outstanding  one  day,  and  the  want  of  a  string  of  covenants 
for  title. 

What  took  place  at  the  above-mentioned  interview  between 
Mr.  Etherington  and  Mr.  Gilbert  was  stated  in  an  affidavit  filed 
by  Mr.  Mherington  in  opposition  to  the  summons.  He  deposed 
that,  in  reply  to  questions  as  to  the  intermediate  title,  he 
offered  to  give  Mr.  Gilbert  the  best  information  in  his  power 
"as  a  matter  of  courtesy  and  without  prejudice  to  the  condi- 
tions of  sale,  and  particularly  the  6th  condition  " ;  and  that, 
having  made  that  reservation,  he  referred  to  a  document  in  his 
possession  as  the  most  convenient  way  of  giving  the  informa- 
tion, and  read  to  Mr.  Gilbert  the  following  "  lines "  from  it : 
"  The  said  underlease  wais  granted  to  Mary  Ann  King,  the  mother 
of  the  said  Sarah  Jane  BanTcs,  who  died  in  the  month  of  February, 
1873,  a  widow  and  intestate,  and  having  some  time  previously  to 
her  death,  viz.,  in  the  month  of  January,  1868,  purported  to  give 
the  said  leasehold  premises  to  the  said  Sarah  Jane  Banks ;  and 
from  that  time  until  the  10th  of  August,  1891,  the  date  of  the 
order  of  foreclosure  absolute,  the  said  Sarah  Jane  Banks,  or  the 
said  Harry  Banks  (to  whom  she  was  married  on  the  9th  day  of 
July,  1874),  in  her  right,  was  in  undisputedx  possession  and 
enjoyment,  or  receipt  of  the  rents  and  profits,  of  the  said 
premises  without  having  acknowledged  any  right  or  title  in 
any  other  person*  In  the  month  of  November,  1890,  foreclosure 
proceedings  were  commenced  against  the  said  Harry  Banks  and 
Sarah  Jane  Banks,  and  one  William  Lugg,  in  respect  of  a  mort- 
gage, dated  the  16th  day  of  April,  1889  (being  a  mortgage  to 
liugg  subsequently  transferred  to  Batchelor),  and  a  memorandum 
of  charge,  dated  the  18th  day  of  June,  1890 ;  and  the  said  mort- 
gage and  charge  were  duly  foreclosed  by  an  order  of  foreclosure 
absolute,  dated  the  10th  of  August,  1891.  The  said  mortgage 
and  charge  respectively  were  signed  by  the  said  Sarah  Jane 
Banks  in  the  name  of  *  Mary  Ann  '  Banks ;  and  in  the  said  mort- 
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gage  and  in  a  statutory  declaration  of  even  date  therewith,  and 
in  a  second  statutory  declaration,  dated  the  18th  of  June,  1890, 
it  was  by  mistake  represented  that  the  said  Sarah  Jane  Banks 
(therein  respectively  called  *  Mary  Ann '  Banks)  was  the  same 
person  as  the  said  Mary  Ann  King  to  whom  the  said  underlease 
was  granted ;  and  in  the  said  foreclosure  proceedings  the  said 
Sarah  Jane  Banks  was  sued  and  entered  an  appearance  and  was 
foreclosed  as  *  Mary  Ann '  Banks"  Mr.  Etherington  then  went 
on  to  depose  that  he  was  not  sure  whether  he  produced  at  the 
interview  the  document  whereby  Mary  Ann  King  purported  to 
give  the  premises  to  Sarah  Jane  Banks,  but  that,  if  he  did  not  do 
so,  he  would  have  produced  it  if  asked.  The  affidavit  then  set 
out  the  document,  which  was  as  follows  : — 

"  I,  Mary  Ann  King,  of  20  Arlour  Square,  Stejpney,  give  unto 
my  daughter,  Sarah  Jane  King,  my  house  situated  and  known 
as  No.  47  Rectory  Square,  Stejmey,  London,  Middlesex,  E.,  and 
declare  the  same  to  be  her  sole  property,  and  relinquish  all  my 
interest  in  the  same  from  this  date,  her  sisters  having  been 
provided  for  before. 

"  Witness  Given  under  my  hand. 

"  Jane  Allen,  Shadwell.  Mary  Ann  King. 

January  1,  1868." 

The  affidavit  then  proceeded  as  follows :  "  It  was  entirely 
with  ,  the  view  of  avoiding  questions  which  might  arise  upon 
the  informality  of  the  above  document  as  a  legal  instrument, 
and  upon  the  mistake  made  in  respect  of  the  name  of  the  said 
Sarah  Jane  Banks  referred  to  in  the  above-mentioned  docu- 
ment, and  the  expenses  consequent  thereon,  that  the  6th  con- 
dition of  sale  was  framed,  and  by  which  I  submit  the  purchaser 
is  bound." 

The  summons  came  on  for  hearing  in  Court  on  the  3rd  of 
March,  1894,  before  Mr.  Justice  Kekewich,  who  made  an  order 
declaring  that  the  title  was  not  such  as  the  purchaser  ought  to 
be  compelled  to  accept,  and  directing  the  vendor  to  return  the 
purchaser  his  deposit,  with  interest  from  the  date  of  the  contract, 
and  to  pay  the  purchaser's  costs  of  investigating  the  title  and  of 
the  summons. 
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From  that  order  the  vendor  appealed.  The  appeal  was  heard 
on  the  5th  and  7th  of  May,  1894. 

During  the  argument  the  vendor's  counsel  offered  to  procure 
the  concurrence  of  the  mortgagors  in  the  assignment  to  the 
purchaser  for  the  purpose  of  assigning  the  last  day  of  the  under- 
lease. 

Farwell,  Q.C.,  and  Bissill,  for  the  Appellant,  the  vendor : — 

A  good  title  has  been  made  according  to  the  conditions.  To 
enable  him  to  get  out  of  his  contract,  the  purchaser  must  shew 
that  the  title  is  defective  ;  but  this  the  information  we  supplied 
does  not  shew.  Mere  suspicion  is  not  enough.  As  to  the  mort- 
gage to  Lugg  of  the  16th  of  April,  1889,  it  was  made  by  the 
right  person  though  under  the  wrong  name,  and  so  was  the 
memorandum  of  charge  of  the  18th  of  June,  1890.  A  person 
though  wrongly  named  is  bound  by  a  decree ;  and  if  personating 
another  in  executing  a  deed,  he  is  estopped  from  denying  that 
he  executed  it:  In  re  Cooper  (1).  But  we  also  have  a  good 
possessory  title  under  sect.  6  of  3  &  4  Will.  4,  c.  27,  the  time 
commencing  to  run  from  the  death  of  the  intestate,  Mary  Ann 
King :  In  re  Williams  (2).  We  rely  on  the  6th  condition,  unless 
the  purchaser  can  shew  aliunde  that  we  have  a  bad  title.  There 
has  been  no  concealed  fraud,  either  on  the  part  of  Mary  Ann 
King,  or  of  Batchelor  who  foreclosed.  It  is  settled  that  a  pur- 
chaser cannot  refuse  to  complete  on  the  ground  of  the  title  being 
merely  doubtful  or  open  to  suspicion :  Alexander  v.  Mills  (3). 
As  to  the  last  day  of  the  mortgage  term,  we  are  willing  to  get 
that  in.  As  to  the  objection  that  the  purchaser  will  not  have 
a  complete  string  of  covenants  for  title,  no  authority  is  to  be 
found  in  which,  where  a  purchaser  has  contracted  to  take  a 
covenant  against  incumbrances,  an  objection  that  he  ought  to 
have  full  covenants  for  title  has  been  sustained. 

Byrne,  Q.C.,  and  Ingpen^  for  the  Eespondent,  the  purchaser  : — 

[LiNDLEY  L.J. : — Why  is  the  title  not  good  ?] 

We  are  entitled  to  an  abstract,  supported  by  proper  evidence, 

(1)  20  Ch.  D.  611,  633.  (2)  34  Ch.  D.  558. 

(3)  Law  Rep.  6  Ch.  124. 
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of  the  vendor's  title  as  disclosed  to  us,  for  the  statement  that 
was  read  to  us  shews  a  title  of  a  totally  different  kind  to  that 
indicated  in  the  6th  condition,  and  a  title  of  so  curious  a  nature 
that  it  cannot  possibly  be  forced  upon  a  purchaser.  It  now 
appears  that  the  whole  title  is  a  complete  sham.  The  title  is 
made  through  a  foreclosure  which,  so  far  as  we  can  see,  was  a 
mere  device  to  get  rid  of  inquiry  into  what  seems  to  have  been 
a  fraud  committed  by  Mr.  and  Mrs.  Banks.  For  anything  we 
know,  the  mortgage  of  the  16th  of  April,  1889,  and  the  charge 
of  the  18th  of  June,  1890,  may  be  forgeries.  The  assumption  by 
Mrs.  Banks  of  her  mother's  name  is  alone  sufficient  to  suggest 
fraud. 

[Kay  L.J. : — Does  not  the  6th  condition  throw  upon  you  the 
onus  of  proving  that  the  title  is  bad  ?  Under  that  condition 
you  are  to  assume  that  the  assignment  by  Batchelor  vested  a 
good  title  in  the  assignees.  You  cannot  get  out  of  this  condition 
unless  you  can  shew  aliunde  that  there  is  a  bad  title.] 

But  they  now  affect  to  shew  us  a  different  title  to  that  they 
have  stated  in  their  condition.  "  Shall  assume  "  means,  unless  you 
find  out  to  the  contrary.  The  vendor  having  herself  confessed  the 
blot,  the  condition  does  not  preclude  the  purchaser  from  inquiry  : 
Smith  V.  Bdbinson  (1). 

[Kay  L.J. : — Your  case  is  suspicion,  and  nothing  more — "  I 
suspect  that  what  you,  the  vendor,  have  told  me  in  your  condition 
is  not  true." 

LiNDLEY  L.J. : — In  Smith  v.  Bohinson  the  defect  in  the  title, 
a  lease  which  subsequently  came  to  light,  was  actually  dis- 
covered :  there  was  not  merely  a  suspicion  that  the  lease  existed.] 

This  is  a  tricky  and  misleading  condition  intended  to  cover 
up  a  blot  known  to  the  vendor,  and,  therefore,  specific  perform- 
ance ought  not  to  be  forced  upon  us  :  In  re  Banister  (2). 

[LiNDLEY  L.J. : — What  do  you  say  the  purchaser  must  prove 
in  order  to  get  out  of  such  a  condition  as  this  ?] 

For  one  thing,  he  may  shew  that  the  title  is  doubtful  in  refer- 
ence to  facts  either  appearing  on  the  title  itself,  or  to  facts 
(1)  13  Ch.  D.  14S.  ^2;  12  Ch.  D.  131, 145. 
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facts  to  be  true,  even  though  the  condition  is  intended  to  cover 
a  flaw  which  goes  to  the  root  of  the  title.] 

A  condition  of  this  kind  is  misleading  if  it  is  intended  to 
conceal  a  state  of  circumstances  known  to  the  vendor.  The 
vendor  has  destroyed  the  value  of  our  contract  by  giving  us 
notice  of  such  circumstances  as  necessarily  put  us  on  inquiry ; 
and  it  is  impossible  for  us,  on  a  future  sale,  to  set  up  the  plea 
of  purchaser  without  notice. 

The  inability  of  the  vendor  to  give  us  a  complete  string  of 
covenants  for  title  is  also  a  reason  why  specific  performance 
should  not  be  forced  upon  us. 

LiNDLEY  L.J. : — 

This  is  an  appeal  from  the  judgment  of  Mr.  Justice  KeJcewich, 
The  property  is  described  in  the  particulars  as  leasehold,  and 
as  "a  small  safe  investment,"  held  for  a  term  of  ninety-nine 
years  from  the  25th  of  March,  1865,  at  a  ground-rent  of  £5  per 
annum. 

The  conditions  of  sale  shew  that  the  property  was  held  under 
an  underlease.  [His  Lordship  then  read  the  3rd  and  6th  con- 
ditions, and  the  latter  part  of  the  9th,  and  proceeded : — ]  Now, 
there  is  nothing  in  these  conditions  which  amounts  to  any  repre- 
sentation of  the  nature  of  the  title  to  be  shewn.  One  under- 
stands from  conditions  of  this  sort  that  the  vendor  did  not  intend 
to  shew  his  title  from  Mrs.  King,  the  underlessee  of  1867,  down 
to  Batehelor,  who  was  the  assignor  of  the  11th  of  August,  1891. 
There  was  some  hitch  or  blot  in  that  title  which  required  the 
stipulation  contained  in  the  6th  condition,  but  the  condition 
does  not  make  any  statement  which  is  untrue,  nor  does  it  state 
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what  that  hitch  or  blot  is.  The  purchaser  took  the  property 
on  the  terms  that  he  would  not  make  any  objection  in  respect 
of  that  intermediate  title.  He  was  to  take  under  the  assign- 
ment of  the  underlease  without  tracing  the  title  of  the  under- 
lease to  Mrs.  King.  That  was  part  of  the  bargain.  It  was 
obvious  that  there  was  some  reason  or  other  why  the  purchaser 
should  not  get  what  is  called  "  a  good  title  " — something  which 
he  was  entitled  to  ask  for  but  would  not  get.  The  vendor's 
contention  that  the  intermediate  title  should  not  be  objected 
to  is  in  conformity  with  this  condition.  Then  some  informa- 
tion is  asked  for,  and  the  difficulty  in  the  title  is  disclosed. 

The  story  is  a  strange  one.  Between  the  years  1867  and 
1891  there  were  some  dealings  between  the  daughter  of  Mary 
Ann  King  and  other  persons,  in  which  the  daughter  passed  under 
the  name  of  her  deceased  mother.  But  when  the  matter  is 
investigated,  it  appears  that  Mrs.  King  died  in  1873,  and  the 
vendor  has  a  title  which  is  perfectly  good,  having  regard  to  the 
lapse  of  time.  Time  would  begin  to  run,  under  sect.  6  of  the 
statute,  3  &  4  Will.  4,  c.  27,  from  the  death  of  Mrs.  King  in 
1873 ;  so  that  there  was  ample  time  for  the  acquisition  of  a  good 
title  by  the  vendor  and  the  persons  through  whom  she  claims,, 
and  it  does  not  appear,  after  all  the  inquiries  that  have  been 
made,  that  the  vendor  has  not  a  good  title.  She  has  a  good 
title,  though  it  is  open  to  suspicion.  If  the  purchaser  could 
carry  his  case  so  far  as  to  lead  the  Court  to  say  that  there 
was  a  misleading  statement  by  the  vendor  as  to  title,  or  a 
desire,  knowing  that  she  had  a  bad  title,  to  palm  it  off  upon  the 
purchaser,  the  purchaser  might  say,  "You,  the  vendor,  knew 
that  your  statement  was  misleading,  and  I  am  therefore  entitled 
to  be  relieved  from  my  bargain."  But  the  purchaser  wants  us 
to  go  further,  and  beyond  any  authority,  and  he  says,  "  Not- 
withstanding I  entered  into  this  condition,  I  want  to  get  out 
of  the  purchase,  because  I  do  not  like  it."  There  is  no  reported 
case  like  that. 

In  re  Sandhach  &  Edmondson' s  Contract  (1)  is  in  the  vendor's- 
favour.    The  present  case  illustrates  an  ordinary  difficulty  in 
which  a  vendor  finds  himself.     He  cannot  explain  a  certain 
(1)  [1891]  1  Ch.  99. 
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transaction,  and  he  says  to  the  purchaser,  "  You  shall  not  inquire 
into  it."  But  he  also  knows  that  he  has  a  perfectly  good  title. 
So  far  as  the  main  points  go  in  this  case,  I  think  the  vendor  is 
right,  and  the  purchaser,  having  entered  into  this  very  special 
bargain,  is  bound  by  it. 

[His  Lordship  then  dealt  with  other  requisitions,  observing 
that  the  vendor  had  now  undertaken  to  procure  the  concurrence 
of  the  mortgagors  in  assigning  the  outstanding  last  day  of  the 
underlease,  and  proceeded  : — ] 

Then  the  last  requisition  is  that,  as  the  vendor  does  not 
covenant  for  title,  the  purchaser  does  not  acquire  the  benefit  of 
a  string  of  covenants  for  title.  I  do  not  think  that  this  is  a 
blot  on  the  title,  because,  even  if  there  were  the  ordinary  cove- 
nants for  title,  the  purchaser  would  be  no  better  off,  for  the 
covenants  would  be  qualified  by  extending  only  to  the  acts  of 
the  vendor  herself.  The  purchaser  will  have  a  covenant  against 
incumbrances,  pursuant  to  the  conditions.  Apart  from  that, 
there  is  a  doubt,  and,  in  my  opinion,  a  very  considerable  doubt, 
whether  any  reported  decision  can  be  found  which  says  that  a 
purchaser  who  can  obtain  the  legal  estate  can  get  out  of  his 
purchase  because  he  cannot  get  a  good  string  of  covenants. 

In  my  opinion  all  the  points  raised  by  the  purchaser  fail. 
The  appeal  must,  therefore,  be  allowed,  with  costs  both  here  and 
below,  and  the  purchaser's  summons  must  be  dismissed. 


Lopes  L.J. : — 

There  is  not  the  slightest  doubt  that  in  this  case  the  title  is 
a  somewhat  curious  one,  and  I  can  fully  understand  that  the 
purchaser  does  not  quite  like  it.  But  the  sale  was  made  subject 
to  a  very  special  condition,  the  object  of  which  was  to  protect 
the  vendor  against  requisitions  which  she  could  not  satisfy, 
and  objections  which  she  could  not  explain  away.  This  con- 
dition, the  6th,  is  a  very  special  one,  and  is  a  condition  which 
I  should  think  would  put  one  very  much  on  one's  guard;  for 
it  says  that  no  investigation  shall  be  made  of  the  title  between 
1867  and  1891,  and  that  the  purchaser  "  shall  assume  that  the  said 
assignment  (of  1891)  vested  in  the  assignees  a  good  title  for 
the  residue  of  the  said  term."    The  effect  of  a  condition  of  this 
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kind  is  to  cast  upon  the  purchaser  the  burden  of  proving  a 
defective  title.  To  enable  the  purchaser  to  escape  from  his 
contract,  it  is  not  enough  for  him  to  shew  a  doubtful  or  difficult 
title :  he  must  shew  more :  he  must  shew  a  defective  title. 

The  purchaser  in  the  present  case  cannot  shew  that  there  is 
any  statement  that  is  misleading  or  untrue.  The  law  is  laid 
down  clearly  in  In  re  Sandhach  &  Edmondsoth's  Contract  (1),  the 
head-note  to  which  is  this  :  "  A  condition  of  sale  requiring  the 
purchaser  to  assume  certain  facts  is  not  misleading,  if  the  vendor 
believes  the  facts  to  be  true,  even  though  the  condition  is 
intended  to  cover  a  flaw  which  goes  to  the  root  of  the  title. 
In  such  a  case  it  is  not  necessary  to  explain  in  the  condition 
the  specific  defect  in  the  title  which  the  condition  is  intended 
to  cover." 

The  judgment  of  the  Court  of  Appeal,  which  was  delivered 
by  Lord  Hahlury,  entirely  bears  out  that  head-note.  Lord 
Halshury  says,  at  the  end  of  the  judgment,  what  is  perfectly  true 
as  to  the  effect  of  requiring  that  the  condition  should  point  out 
the  specific  objection  to  the  title.  The  contention  of  the  pur- 
chaser in  the  present  case  amounts  to  this — that  no  condition 
can  be  so  framed  as  to  protect  the  vendor  against  a  doubtful  or 
difficult  title.  It  appears  to  me  that  such  is  not  the  law.  In 
my  opinion,  the  purchaser  has  entirely  failed  to  make  out 
anything  like  a  defective  title :  on  the  contrary,  the  vendor  has 
a  good  title  under  the  Statute  of  Limitations ;  nor  is  there  any 
statement  made  by  her  which  is  untrue.  The  appeal  must  be 
allowed. 
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I  also  differ  respectfully  from  the  conclusion  of  the  learned 
Judge  below,  that  the  contract  should  be  rescinded,  and  that 
specific  performance  cannot  be  decreed. 

I  will  deal  with  the  main  points  in  this  case.  As  I  under- 
stand the  argument  of  the  purchaser's  counsel,  they  say  that, 
no  matter  what  conditions  there  may  be  for  the  purpose  of  pro- 
tecting the  vendor  from  the  necessity  of  producing  evidence  as 
to  a  part  of  the  title  to  this  estate,  if  the  purchaser  can  discover 
(1)  [1891]  1  Ch.  99. 
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something  which,  though  not  amounting  to  proof  of  a  defective 
title,  yet  raises  some  doubt  upon  the  title,  he  is  at  liberty  ta 
say,  "  I  will  not  complete  my  contract."  Ko  authority  has  been 
cited  for  that  proposition,  and  it  is  so  remarkable  that  I  state 
my  strong  opinion  that  it  cannot  be  supported  for  one  moment. 
The  consequence  of  it  would  be  this — that  if  a  vendor  can 
produce  a  perfectly  good  title,  but  cannot  prove  all  the  steps 
in  it,  and  he  then  makes  a  careful  condition  precluding  his 
being  required  to  prove  a  particular  step,  yet,  if  the  purchaser 
says  he  can  shew  that  there  is  a  doubt  upon  that,  he  cannot  be 
ordered  to  perform  the  contract.  The  result  of  that  would  be 
what  is  stated  by  Lord  Halshury  in  In  re  Sandhach  &  Edmond-^ 
son's  Contract  (1).  It  must  frequently  happen  that  a  title  cannot 
be  proved  in  every  step;  and  such  a  proposition  as  has  been 
suggested  would,  in  many  cases,  make  property  absolutely  un- 
saleable, not  because  the  vendor  has  a  bad  title,  but  because  he 
has  a  title  upon  which  suspicion  can  be  cast,  and  because  the 
purchaser  claims  the  right  to  say  that  the  part  of  the  title  to 
which  the  condition  refers  is  doubtful,  and,  therefore,  he  cannot 
be  called  upon  to  perform  the  contract.  That  would  be  relieving 
a  man  from  a  contract  for  reasons  that  it  is  impossible  to  maintain 
either  in  law  or  in  argument. 

In  this  case  what  happened  was  this.  The  6th  condition 
mentions,  in  the  first  place,  an  underlease  dated  the  25th  of 
June,  1867,  and  then  mentions  an  assignment  of  it  dated  the 
11th  of  August,  1891 ;  and  it  provides  that,  notwithstanding 
any  recital  of  or  reference  to  such  title  contained  in  the  assign- 
ment or  any  subsequent  document  of  title,  the  purchaser  shall 
not  make  any  objection  or  requisition  in  respect  of  the  inter- 
mediate title,  "  but  shall  assume  that  the  said  assignment  vested 
in  the  assignees  a  good  title  for  the  residue  of  the  said  term."^ 
Now,  it  seems  that  the  purchaser,  having  got  a  proper  abstract, 
made  certain  inquiries  on  points  which  affected  the  intermediate 
title,  and  then  the  reason  why  this  peculiar  condition  was 
inserted  became  immediately  apparent.  It  was  this.  The  under- 
lease of  1867,  and  the  steps  by  which  that  underlease  became 
the  property  of  the  person  by  whom  it  was  assigned  in  1891>. 

(1)  [1891]  1  Ch.  99. 
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could  not  be  evidenced  by  a  proper  series  of  deeds,  and  there- 
fore this  condition  was  put  in  to  prevent  the  vendor  from  being 
compelled  to  produce  such  evidence.  From  1873,  when  the 
underlessee  died,  the  possession  was  in  accordance  with  the  title 
shewn ;  and,  although  the  paper  title  was  not  complete,  a  per- 
fectly good  title  could  be  given  to  the  purchaser  by  possession 
since  1873.  The  purchaser  does  not  say  there  is  anything  untrue 
in  the  statement,  but  he  says,  there  being  many  things  to  raise 
suspicion,  *'I  am  entitled  to  make  requisitions  on  the  inter- 
mediate title  notwithstanding  this  condition."  If  that  is  so, 
what  would  be  the  use  of  inserting  such  a  condition  as  this? 
It  was  put  in  to  meet  this  very  case.  I  do  not  accede  to  the 
argument  on  behalf  of  the  purchaser.  He  is  bound  by  this 
condition,  and  the  circumstances  were  such  as  to  make  it  neces- 
sary to  insert  this  condition.  He  cannot  now  say,  "  I  am  not 
sure,  if  the  facts  turn  out  to  be  as  it  is  said  they  were,  that  I 
shall  have  a  good  title,  and  for  that  reason  I  refuse  to  complete." 

I  quite  understand  the  doctrine  that,  even  in  the  face  of  a 
condition  like  this,  if  the  purchaser  can  shew  there  is  no  title  at 
all,  then,  notwithstanding  the  condition,  he  can  say,  "  I  will  not 
complete  the  purchase."  But  the  purchaser  in  this  case  cannot 
shew  that  there  is  a  bad  title ;  he  only  shews  that  there  is 
suspicion.  If  the  condition  had  stated  facts  upon  which  the 
.purchaser  was  entitled  to  rely,  and  if  there  had  been  any  mis- 
statement of  those  facts,  and  also  if  the  condition  had  been  mis- 
leading, then  he  might  have  said,  "  I  am  not  bound  by  it " ;  but 
here  .  there  is  no  misleading  statement :  the  facts  which  are 
stated  are  stated  with  perfect  accuracy.  The  condition  seems 
properly  framed  so  as  to  prevent  requisitions  being  made,  and, 
therefore,  I  am  of  opinion  that  the  purchaser  entirely  fails  on 
this  part  of  the  case. 

I  concur  in  what  has  been  said  with  regard  to  the  minor 
points.  The  purchaser  has  failed  to  prove  any  reason  why  he 
should  be  absolved  from  this  contract,  and,  therefore,  in  my 
opinion,  this  appeal  must  be  allowed. 
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The  order  of  the  Court  of  Appeal  (dated  the  7th  of  May,  1894), 
as  drawn  up,  directed  that,  upon  the  vendor  procuring  (at  her 
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own  expense)  an  assignment  of  the  last  day  of  the  underlease, 
and  upon  complying  with  certain  other  requisitions  of  the  pur- 
chaser therein  mentioned,  the  order  of  the  Court  below  should 
be  discharged,  and  in  lieu  thereof  declared  that  the  purchaser's 
requisitions  had  been  sufficiently  answered,  and  that  a  good  title 
was  shewn  to  the  premises  comprised  in  the  contract  "  according 
to  the  terms  of  such  contract  " ;  and  the  order  went  on  to  direct 
the  repayment  of  the  deposit  by  the  purchaser  to  the  vendor 
with  interest,  and  also  the  costs  of  investigating  title  which  the 
vendor  had  paid  to  the  purchaser ;  and  the  purchaser  was  also 
ordered  to  pay  the  costs  of  the  hearing  both  below  and  on  appeal. 

An  assignment  of  the  premises  was  then  executed  by  the 
vendor  and  all  other  necessary  parties  about  or  shortly  before 
the  16th  of  July,  1894,  and  was  tendered  to  the  purchaser ;  but 
on  the  19th  of  July,  1894,  an  interview  took  place  between  the 
solicitors  to  the  parties,  when  the  purchaser's  solicitor  told  the 
vendor's  solicitor  that,  in  consequence  of  further  information  he 
had  recently  obtained  as  to  the  title,  he  did  not  intend  to  pay 
the  balance  of  his  purchase-money  or  to  complete  his  purchase ; 
that  a  will  of  Mary  Ann  King  had  been  discovered,  "  and  a  huge 
fraud  had  been  committed  by  Mrs.  BanTcs"  Thereupon,  on  the 
23rd  of  July,  1894,  the  vendor  issued  the  writ  in  the  action> 
Scott  V.  Alvarez,  claiming  specific  performance  of  the  contract, 
and  payment  of  the  balance  of  the  purchase-money. 

On  the  24th  of  October,  1894,  the  Plaintiff  delivered  hei 
statement  of  claim,  stating  the  order  of  the  Court  of  Appeal,  and 
(as  the  fact  was)  that  she  had  complied  with  that  order  as  to 
procuring  an  assignment  of  the  last  day  of  the  underlease,  and 
in  other  respects,  and  had  tendered  a  conveyance.  The  Defen- 
dant then  applied  for,  and  on  the  26th  of  November,  1894, 
obtained  from  Mr.  Justice  Kekewich  in  Chambers,  an  order, 
intituled  in  the  vendor  and  purchaser  summons  and  in  the  action, 
giving  him  leave  "to  bring  an  action  of  review  by  way  of 
counter-claim  "  in  the  action,  notwithstanding  the  order  of  the 
Court  of  Appeal  on  the  vendor  and  purchaser  summons,  "  on  the 
ground  that,  since  the  date  of  the  said  order,  the  Applicant  had, 
for  the  first  time,  discovered  certain  new  matter  material  to  his 
defence  in  the  said  action,  as  particularly  se{  forth  in  the  joint 
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affidavit "  of  himself,  his  solicitor,  and  James  Wardill,  who  had 
married  a  sister  (then  deceased)  of  Sarah  JaneBanlcs;  and  the  costs 
of  the  application  were  ordered  to  be  costs  in  the  counter-claim. 

This  joint  affidavit  stated  that  the  only  information  with 
reference  to  the  intermediate  title  which  the  Defendant,  the 
purchaser,  or  his  solicitor  had  obtained  prior  to  the  order  of  the 
Court  of  Appeal,  and  on  which  the  Defendant  relied  in  support 
of  his  objection  to  the  title,  consisted  of  (1.)  a  copy  of  an  order 
dated  the  10th  of  August,  1891,  made  by  Mr.  Justice  Stirling  in 
an  action  wherein  the  said  J.  B.  Batchelor  was  plaintiff,  and 
Harry  Banhs  and  "  Mary  Anriy^  his  wife,  and  William  Lugg  were 
defendants  (being  the  foreclosure   order  mentioned  in  the 
abstracted  deed  of  the  11th  of  August,  1891),  whereby,  upon  the 
application  of  the  plaintiff  and  upon  hearing  "  the  defendants 
Harry  Banks  and  Mary  Ann  his  wife  in  person,"  and  upon  read- 
ing certain  proceedings  and  an  exhibit  (being  a  transfer  of 
mortgage  from  the  defendant  Lugg  to  the  plaintiff  Batchelor, 
dated  the  31st  of  March,  1891),  and  the  parties  waiving  an 
account,  and  consenting  to  the  following  order,  it  was  ordered 
that  the  defendants  Harry  Banhs  and  "Mary  Ann''  his  wife 
should,  from  thenceforth,  stand  foreclosed  from  all  equity  of 
redemption  in  the  premises  comprised  in  the  memorandum  of 
charge  dated  the  18th  of  June,  1890,  signed  by  the  defendants 
Harry  BanTcs  and  "  Mary  Ann  "  Banhs  his  wife,  and  the  inden- 
ture of  mortgage  dated  the  16th  of  April,  1889,  and  made  between 
"  Mary  Ann  "  Banhs  of  the  first  part,  Harry  Banhs  of  the  second 
part,  and  William  Lugg  of  the  third  part ;  (2.)  the  statements 
contained  in  the  document  read  by  Mr.  Etherington  at  his  inter- 
view with  Mr.  Gilbert,  the  purchaser's  solicitor ;  and  (3.)  the 
document  of  gift  set  out  in  Mr.  Etherington' s  affidavit  filed  in 
opposition  to  the  vendor  and  purchaser  summons.    The  joint 
affidavit  then  went  on  to  state  that,  since  the  date  of  the  order 
of  the  Court  of  Appeal,  Mr.  Gilbert  had  ascertained  the  following 
further  facts.  Mary  Ann  King,  the  mother  of  Sarah  Jane  Banhs, 
made  her  will  dated  the  24th  of  July,  1865,  and  thereby 
appointed  her  daughters,  Sarah  Jane  King  (afterwards  Banhs) 
and  Amelia  Margery  King,  her  trustees  and  executors,  and,  after 
giving  certain  specific  and  pecuniary  legacies,  gave  the  residue 
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of  her  estate  (comprising  the  leasehold  house  in  question)  to 
them,  upon  trust,  after  the  payment  of  her  debts,  funeral  and 
testamentary  expenses  and  legacies,  to  pay  the  income  in  equal 
proportions  to  her  three  daughters,  Sarah  Jane  King,  Amelia 
Margery  King,  and  Mary  Ann  Woolfe  during  their  respective 
lives,  and  after  the  death  of  each  of  her  said  daughters,  to  hold 
one-third  of  the  capital  in  trust  for  her  children  living  at  her 
death  equally ;  and  in  case  of  any  of  the  said  daughters  dying 
without  leaving  issue,  such  one-third  should  be  held  in  trust  for 
the  survivors  of  the  said  daughters  absolutely ;  and  in  case  of 
the  death  of  the  survivor  without  leaving  issue,  the  whole  of  the 
residuary  estate  should  be  held  in  trust  for  the  next  of  kin  of 
the  testatrix  according  to  the  statute.  And  the  testatrix  declared 
that  the  share  of  any  female  legatee  should  be  for  her  sole  and 
separate  use.  By  a  codicil  of  the  23rd  of  December,  1870,  the 
testatrix  revoked  the  appointment  of  trustees  and  executors,  and 
appointed  her  said  daughter  Sarah  Jane  King  sole  trustee  and 
executrix  of  her  will. 

The  testatrix  died  on  the  3rd  of  January,  1871,  and  her  will 
and  codicil  were  proved  on  the  7th  of  March,  1871,  by  the  said 
Sarah  Jane  King,  who  thereupon  treated  the  said  leasehold 
premises  as  part  of  the  estate  of  the  testatrix,  and  succession 
duty  was  duly  paid  by  each  of  the  three  daughters  in  respect  of 
one-third  part  thereof,  and  the  rents  and  profits  were  paid  as 
directed  by  the  will. 

The  affidavit  then  went  on  further  to  state  that  Mr.  Gilbert 
had  had  an  interview  with  Mrs.  BanJcs  in  the  presence  of  the 
purchaser,  .and  that  Mrs.  Banks  then  admitted  that  she  had 
executed  the  mortgage  of  the  16th  of  April,  1889,  and  memo- 
randum of  charge  of  the  18th  of  June,  1890,  mentioned  in  the 
order  of  foreclosure  of  the  10th  of  August,  1891,  in  the  name  of 
Mary  Ann  King,  and  had  "  fraudulently  represented  that  she  was 
the  same  person  as  the  said  Mary  Ann  King,  to  whom  the  said 
underlease  was  granted,  and  appropriated  the  money  raised  by 
the  said  mortgage  and  charge  to  her  own  use.  The  said  mort- 
gage and  memorandum  of  charge  were,  in  fact,  forged  deeds,  and 
invalid.  The  ssiid  Sarah  Ann  Banks  at  the  same  time  admitted 
that  the  dpcument  of  gift  bearing  date  the  1st  day  of  January, 
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1868,  was  a  forgery  ;  that  the  same  was  signed  by  her  in  the 
name  of  Mary  Ann  King  to  induce  the  said  Charles  Etherington 
to  believe  that  she  had  a  good  possessory  title  to  the  said  premises, 
and  she  also  signed  the  name  of  Jane  Allen  as  attesting  witness, 
being  a  person  who  was  then  dead." 

Then,  in  the  same  affidavit,  James  Wardill,  who  had  married 
Amelia  Margery  King,  a  sister  of  Sarah  Jane  Ban'ks,  stated  that, 
since  the  death  of  his  wife  in  1881,  Mrs.  Banks  had  paid  to  him, 
on  behalf  of  his  two  children,  one-third  of  the  rents  and  profits 
of  the  leasehold  premises  until  recently,  when  she  stated  her 
inability  to  make  any  further  payments  through  being  pressed 
for  money ;  and  that  until  the  month  of  July,  1894,  he  had  no 
knowledge  that  she  had  parted  with  the  property,  and  was  under 
the  impression  she  still  held  the  same  and  received  the  rents  and 
profits  thereof  under  the  trusts  of  the  will. 

In  pursuance  of  the  order  of  the  26th  of  November,  1894,  the 
Defendant,  on  the  3rd  of  December,  1894,  delivered  a  defence 
and  counter-claim  in  the  action.  In  his  defence  he  repeated  the 
statements  contained  in  the  above-mentioned  joint  affidavit,  as 
to  the  extent  of  his  information  acquired  since  the  date  of  the 
order  of  the  Court  of  Appeal  respecting  the  intermediate  title, 
including  the  details  of  the  will  of  Mary  Ann  King  and  the  date 
of  her  death.    He  then  went  on  to  state  as  follows : — 

"  The  said  Sarah  Jane  BanJcs  married  Harry  Ban'ks  on  the 
9th  of  July,  1874.  Amelia  Margery  King,  the  second  daughter 
of  Ma!ry  Ann  King,  married  James  Wardill  on  the  23rd  of  June, 
1870,  and  died  on  the  16th  of  August,  1881,  leaving  her  husband 
and  two  children,  who  were  still  living,  and  one  of  whom  was  an 
infant.  Mary  Ann  Woolfe,  the  third  daughter  of  Mary  Ann  King, 
died  a  widow  on  the  21st  of  February,  1878,  leaving  two  children, 
both  of  whom  had  since  died.  The  said  Sarah  Jane  Banks  paid 
to  Amelia  Margery  Wardill  during  her  life,  and  subsequently  to 
James  Wardill,  on  behalf  of  his  two  children,  one-third  of  the 
rents  and  profits  of  the  leasehold  house  in  question.  Mary  Ann 
Woolfe  resided  in  the  house  during  her  life  at  an  agreed  rent, 
and  paid  Sarah  Jane  Banks  two-thirds  of  such  rent,  retaining 
the  remaining  one-third  in  respect  of  her  share  in  the  premises 
under  her  mother's  will." 
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The  defence  further  alleged  that,  without  the  knowledge  of 
any  of  the  other  beneficiaries  under  the  will,  Sarah  Ann  Banks 
fraudulently  executed  the  mortgage  of  the  16th  of  April,  1889, 
and  memorandum  of  charge  of  the  18th  of  June,  1890,  men- 
tioned in  the  order  of  foreclosure  of  the  10th  of  August,  1891, 
in  the  name  of  "  Mart/  Ann "  Banks  for  her  own  benefit ;  that 
the  said  mortgage  and  memorandum  were,  in  fact,  forgeries ; 
that  immediately  after  the  execution  of  the  memorandum  the 
said  /.  B,  Batchelor,  and  in  February,  1891,  Mr.  Etherington, 
acting  as  solicitor  for  Sarah  Jane  Banks,  became  aware  of  her 
real  name,  and  that  she  assumed  the  name  of  "  Mary  Ann  "  Banks 
for  the  purpose  of  representing  herself  to  be  the  person  to  whom 
the  underlease  had  been  granted,  and  objection  was  taken  to  her 
title  by  Batchelor  and  also  by  Mr.  Etherington  on  behalf  of  the 
Plaintiff,  for  whom  he  was  then  acting  as  solicitor  in  the  matter 
of  a  proposed  loan  by  the  Plaintiff  to  Sarah  Jane  Banks ;  and 
that  in  consequence  thereof  Sarah  Jane  Banks  produced  the 
above-mentioned  document  of  gift,  and  made  the  statement 
embodied  in  the  document  which  Mr.  Etherington  read  to 
Mr.  Gilbert  as  above  stated ;  and  that  it  was  then  arranged 
that  the  said  foreclosure  order  should  be  obtained,  and  that 
Batchelor  should  re-assign  the  premises  to  Sarah  Jane  Banks 
and  her  husband  on  payment  to  Batchelor  of  the  amount  found 
due  to  him  in  the  foreclosure  proceedings;  also  that  Sarah 
Jane  Banks  had  since  admitted  the  document  of  gift  to  be  a 
forgery. 

The  defence  then  alleged  that  Mr.  Etherington  had  acted  as 
solicitor  for  Sarah  Jane  Banks  and  her  husband,  and  also  for 
Coleman  and  the  Plaintiff,  in  the  matter  of  the  mortgages  of  the 
12th  of  August  and  the  15th  of  December,  1891,  and  that  all  the 
facts  would  have  come  to  the  knowledge  of  Coleman  and  the 
Plaintiff  respectively  if  such  inquiries  and  inspections  had  been 
made  as  ought  reasonably  to  have  been  made  by  them  respec- 
tively or  on  their  behalf,  and  that  they  had  respectively  "  con- 
structive notice"  thereof.  The  defence  also  alleged  that  the 
beneficiaries  under  Mary  Ann  King's  will,  other  than  Sarah  Jane 
Banks,  had  threatened  proceedings  to  set  aside  the  mortgages  of 
August  and  December,  1891. 
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The  Defendant  then,  by  his  counter-claim,  after  referring  to 
the  order  of  the  Court  of  Appeal  set  out  in  the  statement  of 
<jlaim,  and  repeating  by  reference  the  allegations  in  the  defence, 
and  that  he  had  obtained  special  leave  to  bring  an  action  of 
review  by  way  of  counter-claim,  counter-claimed  (1.)  that,  not- 
withstanding the  order  of  the  Court  of  Appeal,  it  might  be 
declared  that  a  good  title  was  not  shewn,  or  that  the  Plaintiffs 
title  was  not  such  as  the  Defendant  ought  to  be  compelled  to 
accept ;  and  (2.)  that  the  Plaintiff  might  be  ordered  to  repay  the 
deposit,  with  interest,  and  the  Defendant's  costs  of  investigating 
the  title. 

In  her  reply  the  Plaintiff  insisted  that  the  Defendant  was 
estopped  by  the  order  of  the  Court  of  Appeal  from  setting  up 
by  way  of  defence  the  various  facts  alleged  to  have  been  ascer- 
tained by  him  since  the  date  of  that  order ;  that  the  Defendant 
was  precluded  by  the  conditions  of  sale  from  now  making  any 
objection  to  the  title  ;  and  that  even  if  it  should  be  held  that  the 
Defendant  was  entitled  to  set  up  the  further  facts  by  way  of 
defence,  and  such  facts  were  proved  to  be  true,  they  disclosed  no 
valid  ground  of  defence.  Then,  by  way  of  defence  to  the  counter- 
claim, the  Plaintiff  relied  on  the  order  of  the  Court  of  Appeal  as 
a  bar  to  the  counter-claim,  and  alleged  that,  if  the  further  facts 
were  true,  which  she  denied,  they  were  known  to,  or  could  by 
reasonable  diligence  have  been  discovered  by,  the  Defendant 
prior  to  the  order  of  the  Court  of  Appeal;  that  prior  to  the 
execution  of  the  mortgage  of  the  15th  of  December,  1891,  all 
such  inquiries  and  inspections  were  made  as  ought  properly  to 
have  been  made  by  or  on  behalf  of  the  Plaintiff,  and  the  Plaintiff 
denied  that  she  had  had  constructive  notice  of  the  alleged 
further  facts;  that  the  Plaintiff  had  shewn  a  good  title  in 
accordance  with  the  contract ;  and  that,  even  if  those  facts  were 
true,  they  shewed  a  good  title  on  the  part  of  the  Plaintiff  in 
accordance  with  the  contract,  since  the  property  was,  at  the 
date  of  the  mortgage  of  the  15th  of  December,  1891,  vested  in 
Sarah  Jane  Banks,  who  was  the  sole  executrix  of  Mary  Ann  King, 
and  as  such  had,  with  her  husband's  concurrence,  full  power  to 
mortgage  or  charge  the  same  to  the  Plaintiff,  and  to  give  a  good 
receipt  for  the  mortgage  mouey. 
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The  Defendant  then  joined  issue  upon  the  Plaintiff's  defence 
to  the  counter-claim,  and  the  action  and  counter-claim  came  on 
for  trial  upon  oral  evidence  on  the  5th  of  February,  1895. 

The  witnesses  included  the  solicitors  to  the  Plaintiff  and 
Defendant,  the  Defendant  himself,  Wardill,  who  married  Amelia, 
Margery  King,  and  Sarah  Jane  BanJcs ;  but  not  her  husband,, 
who  had  disappeared.  The  result  of  the  examination  and  cross- 
examination  was  shortly  to  the  following  effect :  Mr.  Etherington^ 
the  Plaintiff's  solicitor,  acted  for  her  in  the  matter  of  the  mort- 
gage of  the  15th  of  December,  1891,  and,  on  investigatiug  the 
title  ou'her  behalf  in  March  of  that  year,  found  it  open  to  such 
suspicion  that  he  at  that  time  advised  his  client  not  to  advance 
money  upon  it.  Subsequently,  in  that  month  he  interviewed 
Mrs.  Banhsy  who  gave  him  the  information  which  he  subsequently 
embodied  in  the  written  statement,  or  "  lines,"  read  by  him  to 
Mr.  Gilbert,  and  also  handed  to  him  the  so-called  document  o-f 
gift  of  the  1st  of  January,  1868.  This,  supplemented  by  inde- 
pendent evidence  of  long  possession  by  the  mortgagors,  satisfied 
him,  and  he  subsequently  advised  his  client  to  accept  the  mort- 
gage. It  further  appeared  that  BatcJielor,  the  plaintiff  in  the 
foreclosure  action — who  was  a  solicitor — had  also  entertained  a 
doubt  as  to  the  title,  and  that  his  doubts  were  confirmed  by  the 
production  to  him  by  Mr.  Etherington  of  the  written  statement 
and  the  document  of  gift,  whereupon  a  foreclosure  judgment  was 
obtained  by  consent  as  above  stated.  It  also  appeared,  and,  as 
will  be  seen  from  the  judgment,  his  Lordship  was  satisfied  upon 
the  point,  that  the  true  facts  of  the  case,^  as  stated  in  the  joint 
affidavit  on  the  purchaser's  summons  for  review  and  in  his 
defence,  did  not  come  to  the  knowledge  either  of  the  Plaintiff 
or  the  Defendant,  or  of  their  respective  advisers,  until  after  the 
order  of  the  Court  of  Appeal ;  that  prior  to  that  date  searches 
were  made,  but,  of  course,  without  avail,  for  a  record  of  the  death 
of  Mary  Ann  King,  on  the  footing  of  Mrs.  Banks'  statement,  com- 
municated to  the  purchaser's  solicitor  by  M.T,  Etherington,  that 
she  died  at  sea  in  1873  intestate,  and  that  on  persistent  inquiries 
being  made  of  Mrs.  BanJcs  personally  about  the  middle  of  July^ 
1894,  by  the  purchaser,  and  also  by  his  solicitor,  whose  previous 
suspicions  had  been  increased  by  investigation,  the  real  facts 
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came  to  liglit,  and  a  copy  of  the  will  of  Mary  Ann  King  was 
then  obtained  from  Somerset  Rouse,  In  short,  the  various  state- 
ments in  the  above-mentioned  joint  affidavit  and  defence  were 
proved  at  the  trial,  and  Mrs.  Banls  herself  admitted  in  the 
witness-box,  either  directly  or  by  inference,  that  she  had  executed 
and  signed  in  the  name  of  her  mother  the  mortgage  of  the  16th 
of  April,  1889,  the  memorandum  of  charge  of  the  18th  of  June, 
1890,  the  two  statutory  declarations  of  those  dates,  and  the 
document  of  gift  of  the  1st  of  January,  1868,  and  she  also 
admitted  having  in  fact  in  her  communications  with  the  other 
beneficiaries  under  her  mother's  will  always  treated  the  house  as 
trust  property. 

Warmington,  Q.C.,  and  BissiU,  for  the  Plaintiff : — • 

Unless  the  Defendant,  the  purchaser,  can  prove  fraud  on  the 
part  of  the  vendor,  he  is  bound  to  complete,  having  regard  to 
the  order  of  the  Court  of  Appeal,  and  on  that  order  we  rely,  and 
also  on  the  6th  condition,  as  precluding  the  purchaser  from 
going  into  the  matters  now  in  question.  There  is  no  allegation 
by  the  Defendant  that  the  vendor  has  been  guilty  of  any  fraud, 
or  has  had  knowledge  of  any  fraud  or  concealment.  The  diffi- 
culty has  arisen  solely  through  Mr.  Etheringion,  the  vendor's 
solicitor,  having,  by  courtesy  and  excessive  candour^  given  the 
information  to  the  purchaser's  solicitor  instead  of  relying  simply 
on  the  6th  condition.  Moreover,  the  mortgage  of  the  15th  of 
December,  1891,  under  which  we  are  selling,  is  a  mortgage  by 
Mrs.  Banks  as  beneficial  owner,  and,  therefore,  under  sect.  63  of 
the  Convetjancing  and  Law  of  Pro]perfy  Act,  1881,  it  includes  all 
the  estate  and  interest  of  the  conveying  party;  and  that  is- 
sufficient  to  pass  whatever  that  estate  and  interest  may  actually 
be,  whether  as  executor  or  otherwise,  although  the  conveying 
party  may  profess  to  convey  in  a  different  character :  Drew  v. 
Earl  of  Norhury  (1)  ;  In  re  Morgan  (2). 

Again,  we  have  a  good  title  under  sect.  6  of  the  Statute  of 
Limitations  (3  &  4  Will.  4,  c.  27),  for  from  the  death  of  Mary 
Ann  King  in  1871  the  person  rightly  described  as  "  Sarah  Jane 
Banks  "  has  been  in  possession. 

(1)  3  J.  &  Lat.  267,  284.  (2)  18  Ch.  D.  93. 
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We  had  no  such  notice  of  the  blot  on  the  title  as  to  prevent 
us  making  a  good  title  :  Bailey  v.  Barnes  (1). 

With  regard  to  the  counter-claim,  there  is  no  ground  for 
review.  A  judgment  cannot  be  upset  on  new  evidence  :  Duchess 
of  Kingston's  Case  (2). 

[Kekewich  J.  referred  to  Mitford  on  Pleading  (3)  as  to  the 
circumstances  in  which  a  bill  of  review  could  have  been  filed 
under  the  old  practice,  and  observed  that  formerly  a  bill  of 
review  would  have  stated  the  facts  on  which  the  relief  claimed 
was  based,  whereas  in  the  present  case  the  counter-claim  merely- 
stated  them  by  reference  to  the  allegations  in  the  defence — a 
course  which  he  did  not  approve  of,  though  it  was  allowed  by 
the  present  practice.] 

The  Defendant  does  not  allege  any  deception  on  the  part  of 
the  Plaintiff,  nor  does  he  say  that  the  facts  alleged  in  his 
defence,  and  on  which  he  bases  his  counter-claim,  could  not  have 
been  discovered  by  him  before.  After  FalcJce  v.  Scottish  Imperial 
Insurance  Gompant/ '  (^) ;  Annual  Practice,  1895  (5),  we  cannot 
contend  that  the  old  jurisdiction  as  to  review  has  been  abolished 
by  the  Judicature  Act ;  but  now,  as  formerly,  the  onus  is  on  the 
party  proceeding  by  way  of  review  to  prove  that  he  could  not, 
by  reasonable  diligence,  have  ascertained  the  new  facts.  That 
onus  the  Defendant  here  has  not  discharged,  for  the  information 
given  to  his  solicitor  by  Mr.  Etherington,  as  stated  in  the  latter 's 
affidavit  on  the  vendor  and  purchaser  summons,  was  sufficient  to 
put  him  on  inquiry. 

Benshaw,  Q.C.,  and  Ingpen,  for  the  Defendant : — 
That  the  old  jurisdiction  as  to  review  remains  appears  also  to 
have  been  laid  down  by  Lord  Justice  Cotton  in  In  re  Mag  (6). 

Assuming  it  was  necessary  for  us  to  obtain  leave  to  review, 
which  may  be  doubted  under  the  present  practice,  we  duly 
obtained  it.  If  there  is  any  defect  in  pleading  in  the  counter- 
claim, that  is  a  mere  matter  of  amendment  which  may  be 
allowed  now. 


(1)  [1894]  1  Ch.  25. 

(2)  2  Sm.  L.  C.  9th  Ed.  pp.  812,  et  se^. 

(3)  5th  Ed.  p.  102. 


(4)  35  W.  K.  794. 

(5)  Page  544. 

(6)  28  Ch.  D.  516,  521. 
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[Kekewich  J. :— Yes.] 

With  regard  to  our  absence  of  knowledge  of  the  real  facts,  we 
were  put  off  the  scent  by  Mr.  Etheringfons  statement  that  Hary 
Ann  King  died  in  February,  1873,  intestate,  so  that  it  could  not 
have  occurred  to  us  to  make  any  search  at  Somerset  House  prior 
to  that  year.  The  order  of  the  Court  of  Appeal  was,  no  doubt, 
right  upon  the  facts  then  before  the  Court,  but  it  is  clearly 
wrong  now  that  the  true  facts  have  come  to  light.  We  are  only 
bound  by  the  decision  of  the  Court  of  Appeal  so  far  as  it  rests 
upon  the  materials  then  before  it,  and  no  further.  The  Court 
went  upon  Mrs.  Banks  having  a  title  as  owner  in  possession  in 
her  own  right — a  title  which  is  entirely  inconsistent  with  her  real 
title  as  executrix :  she  was  not  in  possession  in  the  sense  on 
which  the  Court  proceeded.  In  assigning  the  outstanding  day 
vested  in  her  as  trustee  and  executrix  she  was  clearly  guilty  of  a 
breach  of  trust,  and  therefore  the  vendor  cannot  avail  herself  of 
the  doctrine  of  Bailey  v.  Barnes  (1).  That  this  house  is  trust 
property  has  been  fully  proved  by  the  evidence ;  so  that  it  is  not 
a  mere  question  of  administration  by  an  executor.  No  doubt,  as 
a  general  rule,  when  an  executor  is  disposing  of  part  of  his 
testator's  estate,  the  presumption  is  that  he  is  acting  in  the  dis- 
charge of  his  duty  as  executor ;  but  that  presumption  may  be 
rebutted  by  special  circumstances  :  In  re  Venn  and  Furze's  Con- 
tract (2) :  and  here  we  have  the  special  circumstances  that  all 
the  legacies  and  the  succession  duties  have  been  paid.  It  is 
impossible  to  contend  that  upwards  of  twenty  years  after  the 
death  of  the  testatrix,  the  underlessee,  a  person  could  convey  as 
executor  without  any  reference  to  the  conveyance  being  made  in 
that  capacity.  Mrs.  BanTcs,  therefore,  cannot  make  a  title  as 
executrix,  no  explanation  being  forthcoming  as  to  why  she 
should  be  selling  as  such  at  this  distance  of  time ;  and,  more- 
over, her  root  of  title  is  inconsistent  with  that  position,  for  in 
August,  1891,  she  took  an  assignment  to  herself  as  a  stranger 
from  Batchelor,  who  was  mortgagee  from  another  person  named 
"  Mary  Ann "  Banks  and  became  owner  by  foreclosure  against 
that  person. 

As  to  the  6th  condition,  its  language  is  not  wide  enough  to 
(1)  [1894]  1  Ch.  25,  37.  (2)  [1894]  2  Ch.  101,  114. 
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prohibit  the  purchaser  from  shewing,  if  he  can,  that  the  vendor 
has  a  bad  title.  All  the  Court  of  Appeal  decided  was  that  the 
condition  was  a  sufficient  protection  to  the  vendor  when  the 
title  appeared  to  be  nothing  more  than  doubtful. 

[Kekewich  J.  referred  to  In  re  National  Provincial  Bank  of 
England  and  Marsh  (1),  as  to  re-opening,  in  an  action  for  specific 
performance,  a  question  of  title  decided  on  a  vendor  and  pur- 
chaser summons.] 

As  to  the  costs  of  the  vendor  and  purchaser  summons,  we 
cannot  claim  them,  having  regard  to  Bain  v.  Fothergill  (2). 


Warmington,  in  reply : — 

Under  the  order  of  the  Court  of  Appeal  the  Plaintiff  has  a 
declaration  of  a  good  title  to  the  term  less  one  day,  and  she  has- 
therefore,  on  the  facts,  an  equally  good  title  to  the  one  day. 
Accordingly,  she  is  in  the  position  of  a  purchaser  without  notice 
of  any  other  equity.  Again,  the  purchaser  has  not  discharged 
his  duty  of  inquiry.  We  rely  strongly  upon  the  fact  that  he  made 
no  inquiries  of  Mrs.  Banks  until  after  the  order  of  the  Court  of 
Appeal  in  May,  1894.  There  was  nothing  to  prevent  his  making 
those  inquiries  before,  and,  had  he  done  so,  she  would  no  doubt 
have  told  him  the  facts  he  obtained  from  her  without  difficulty 
in  July.  It  is  incumbent  on  a  person  impeaching  a  judgment 
to  shew  that,  before  the  judgment,  he  made  every  inquiry  which 
would  have  elicited  the  true  facts. 

[Kekewich  J. : — Does  the  old  rule  that  you  cannot  go  behind 
a  judgment,  except  for  cogent  reasons,  apply  to  such  procedure 
as  a  vendor  and  purchaser  summons  ?] 

In  the  case  of  any  action,  it  is  necessary  for  the  litigant  io 
prove  that  the  new  matter  could  not  have  been  discovered  before 
the  judgment,  and  still  more  so  in  the  case  of  a  vendor  and  pur- 
chaser summons,  where  the  purchaser  has  entered  into  a  contract 
subject  to  a  restrictive  condition,  which  from  its  very  terms 
suggests  that  there  is  something  doubtful  about  the  title. 
Preston  Banking  Company  v.  William  Allsup  &  Sons  (3)  illustrates 

(1)  Ante,  p.  190.  (2)  Law  Eep.  7  H.  L.  158. 

(3)  Ante,  p.  141. 
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the  jealousy  of  the  Court  in  preserving  its  own  judgments.  The 
terms  of  the  6th  condition  are  sufficient  to  preclude  the  pur- 
-chaser  from  questioning  the  vendor's  title :  In  re  National 
Provincial  BanJc  of  England  and  Marsh  (1). 

As  to  the  costs  of  the  action,  the  Plaintiff  has  discharged  her 
duty,  and  is  supported  by  the  order  of  the  Court  of  Appeal,  and 
should  not,  therefore,  be  ordered  to  pay  them. 

Cur,  adv.  vulL 

1895.  March  2.    Kekewich  J. : — 

If  such  remarks  as  it  occurs  to  me  to  make  run  to  an  in- 
ordinate length,  prolixity  must  be  set  down  to  an  anxious  wish 
fully  to  deal  with  a  strange  case  bristling  with  points  of  some 
novelty,  interest,  and  importance. 

It  is,  of  course,  impossible  to  treat  the  Plaintiff's  action 
independently  of  the  Defendant's  counter-claim,  or  of  the  cir- 
cumstances under  which  that  counter-claim  is  made.  Yet,  for 
some  purposes  and  to  some  extent,  it  is  necessary  to  attempt 
this.  The  Plaintiff  insists  on  the  order  of  the  Court  of  Appeal 
declaring  that  the  purchaser's  requisitions  had  been  sufficiently 
answered,  and  that  a  good  title  was  shewn  to  the  premises 
comprised  in  the  contract,  according  to  the  terms  of  such  con- 
tract. I  cannot  but  think  that,  if  there  were  no  counter-claim, 
this  contention  would  prevail.  It  may  be  that  the  Vendor  and 
Purchaser  Acty  1874,  was  not  intended  to  provide  a  summary 
solution  of  other  than  simple  questions,  or  that  the  practice  of 
the  Court  has  sometimes  overstepped  the  limits  of  prudence  in 
deciding  on  a  summons  points  which  might  with  advantage  be 
left  to  be  raised  by  action,  and  determined  after  issue  joined 
and  evidence  adduced  ;  but  it  certainly  has  been  the  practice  of 
the  Court  to  determine  on  summons  under  the  Act  any  question 
of  title  arising  between  vendor  and  purchaser,  and  to  declare 
that  a  good  title  has  or  has  not  been  made.  There  are  un- 
doubtedly many  advantages  attaching  to  this  practice,  and  it 
would,  in  my  judgment,  be  a  serious  detraction  from  them  to 
hold  that,  when  a  good  title  has  been  declared  on  a  vendor  and 

(1)  Ante,  p.  190.  . 
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C.  A.      purchaser  suramons,  the  purchaser  is  at  liberty  to  reopen  the 
1895       question  thus  concluded  in  defence  to  an  action  for  specific 
In  re      performance.    I  say  this  with  the  knowledge  that,  in  a  recent 
Alvaeez's   ^^s®      which  I  must  presently  refer  on  another  point,  In  re 
Contract.   J^ational  Provincial  BanJc  of  England  and  Marsh  (1),  Mr.  Justice 
Scott      North  made  a  suggestion  in  a  contrary  direction.    It  was  only  a 
Alvaeez.    suggestion,  and,  therefore,  I  am  not  differing  from  an  opinion  of 
Kekl^  J.    liis ;  but,  because  of  the  suggestion,  I  thought  it  right  that  my 
"~      own  opinion  should  be  clearly  expressed. 

The  order  of  the  Court  of  Appeal  provided  that  the  Plaintiff 
should  procure  an  assignment  of  the  last  day  of  the  underlease, 
and  the  declaration  of  good  title  was  made  conditionally  on  this 
being  done.  It  has  been  done.  The  purchaser,  however,  con- 
tends, that  it  now  appears  that  such  an  assignment  is  improper, 
and  that  he  cannot  be  required  to  accept  it,  seeing  that  it  is 
now  proved  that  Sarah  Ann  Banks  was  a  trustee  of  her  mother's 
will,  and  that  to  assign  this  day  would  be  a  breach  of  trust. 
Whether,  apart  from  the  order  of  the  Court  of  Appeal,  such  an 
assignment  ought  to  be  made  or  not,  I  do  not  now  decide ;  but 
the  effect  of  the  order  is,  I  think,  to  preclude  the  purchaser 
from  raising  that  question.  For  the  present  purpose  I  must 
assume  that  the  order  stands,  and  that  the  title  is  good  ;  and  I 
think  that  the  Court  of  Appeal  must  be  taken  to  have  intended 
that  the  assignment  was  to  be  made  by  those  who  would  be  the 
proper  parties  on  that  footing. 

Therefore,  if  the  Defendant  can  now  successfully  resist  the 
Plaintiff's  action  for  specific  performance,  it  must  be  on  the 
ground  that  he  is  entitled  to  review  the  order  of  the  Court  of 
Appeal.  He  has  obtained  leave  to  do  this,  and  the  counter- 
claim depends  on  it.  It  is  not  stated  in  the  counter-claim,  but 
in  fact  the  order  of  the  [26th  of  November,  1894,  granted  leave 
on  the  express  ground  that,  since  the  date  of  the  order  of  the 
Court  of  Appeal,  the  Defendant  had  for  the  first  time  discovered 
certain  new  matter  material  to  his  defence  in  this  action.  Even 
that  is  not  quite  accurate,  because,  according  to  the  old  rule — 
see  Mitford  on  Pleading  (2),  and,  as  an  illustrative  and  in- 
structive case,  EosJcing  v.  Terry  (3) — such  leave  ought  only  to 
(1)  Ante,  p.  190.  (2)  5th  Ed.  p.  102.  (3)  15  Moo.  P.  C.  493. 
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be  granted  upon  allegations  on  oath  that  the  new  matter  could      C.  A. 
not  be  produced  or  used  by  the  party  claiming  the  benefit  of  it  1895 
at  the  time  when  the  decree  intended  to  be  reviewed  was  made.      in  re 
Assuming  that  the  evidence  in  support  of  the  application  for  Alvarez's 
leave  to  review  reached  the  required  point  (which  it  must  be  taken  CoNTRAcr. 
to  have  done),  I  apprehend  that  the  leave  was  properly  granted ;  Scott 
and  if  it  turns  out  that  the  evidence  at  the  trial  also  meets  the  alvarez, 
exigencies  of  the  rule,  I  apprehend  that  the  order  of  the  Court  of  Kekl^h  j. 
Appeal  may  still  be  reviewed,  notwithstanding  that  the  Court  of 
Chancery  no  longer  exists,  and  that  the  jurisdiction  is  exercised 
in  the  Chancery  Division  of  the  High  Court.    Mr.  Warmington 
admitted  that,  having  regard  to  the  case  of  FalcJce  v.  Scottish 
Imperial  Insurance  Company  (1),  decided  by  Mr.  Justice  Kay  on 
the  8th  of  August,  1887,  he  could  not  here  argue  to  the  con- 
trary.   If  the  question  is  to  be  reopened,  it  must  be  before  a 
higher  tribunal.    It  may,  however,  be  worth  while  to  mention 
that  I  do  not  regard  the  case  of  Boswell  v.  Coahs  (2)  as  at  all 
condemnatory  of  actions  of  review,  though  possibly  an  authority 
that  they  may  now  be  commenced  without  leave. 

The  strength  of  the  Defendant's  case  lies  in  the  discovery  that 
Mary  Ann  King,  the  original  underlessee  of  the  premises,  made  a 
will,  of  which  her  daughter  Sarah  Ann  BanJcs  was  executor  and 
trustee.  That  this  discovery  was  actually  made  after  the  order  of 
the  Court  of  Appeal  is  beyond  doubt ;  but  the  Plaintiff  contends 
that  it  might  with  reasonable  diligence  have  been  made  before. 
The  title  was  one  suggestive  of  difficulty  from  first  to  last.  Mr. 
Etherington  has  told  us  in  the  witness-box  his  hesitation  to 
advise  his  client  to  advance  money  on  it,  and  the  doubts  of  the 
advisers  of  the  Defendant  are  sufficiently  evidenced  by  the 
course  which  they  adopted.  With  suspicion  thoroughly  aroused, 
ought  they  not  to  have  inquired  more  narrowly  into  the  title 
intervening  between  the  original  underlease  and  the  assign- 
ment of  the  11th  of  August,  1891,  and  this  notwithstanding  the 
prohibition,  whatever  may  be  its  meaning  or  value,  contained  in 
the  6th  condition  of  sale?  The  case  against  the  purchaser 
may  be  stated  even  more  strongly  than  that,  because  some 
inquiry  was  made,  and  on  the  application  under  the  Vendor  and 
(1)  35  W.  R.  794.  ,  (2)  6  R.  167. 
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Purchaser  Act,  Mr.  Etherington  made  an  affidavit  giving  informa- 
tion which  apparently  had  satisfied  him,  but  which  was  certainly- 
enough  to  raise  suspicion,  to  say  nothing  of  not  allaying  sus- 
picion already  awakened.  But  in  one  of  the  documents  set  out 
in  that  affidavit  and  referred  to  in  the  proceedings  as  "the 
lines,"  it  was  stated  that  Mary  Ann  King  died  in  the  month  of 
February,  1873,  a  widow  and  intestate  ;  and  it  seems  that  in 
conversation  Mr.  Etherington  affirmed  her  intestacy,  and  further 
mentioned  that  she  had  died  at  sea.  Some  search  was  apparently 
made  for  a  record  of  her  death  in  1873  and  subsequently ;  but  it 
did  not  occur  to  any  one  to  search  in  previous  years,  and  I 
cannot  regard  the  omission^s  culpable.  When  at  length,  after 
the  order  of  the  Court  of  Appeal,  and  in  pursuance  of  increased 
suspicion  and  further  information,  search  was  made  in  1871,  it 
was  at  once  found  that  Mary  Ann  King  died  in  that  year  leaving 
a  will,  of  which  without  further  difficulty  a  copy  was  obtained. 
The  history  of  the  case  from  that  point  turns  on  the  discovery 
thus  made,  and  on  the  discovery  and  the  consequences  of  it  the 
Defendant's  claim  to  relief  depends.  In  my  opinion,  the  dis- 
covery could  not  with  reasonable  diligence  have  been  made 
earlier,  and  I  must  now  consider  how  it  affects  the  title. 

In  pursuing  this  inquiry  it  is  impossible  not  to  mention  some 
things  reflecting  on  Mrs.  BanJcs'  conduct ;  but  I  desire,  and  it  is 
possible,  to  avoid  graver  charges.  She  was  the  sole  executor 
and  trustee  of  her  mother's  will,  and  under  that  will  she  was 
trustee  for  herself  and  her  two  sisters,  and  their  respective 
children.  Except  to  pay  debts  and- the  costs  of  administration, 
she  had  no  right  to  dispose  of  the  property  by  sale  or  mortgage, 
and  there  is  no  suggestion  of  money  having  been  required  for 
these  purposes.  It  is  proved  that  she  treated  her  sisters  and 
their  children  as  legatees  under  the  will,  and  the  house  in  ques- 
tion was  for  many  years  dealt  with  as  trust  property.  Notwith- 
standing this,  on  the  16th  of  April,  1889,  in  concurrence  with 
her  husband,  but  assuming  the  name  "  Mary  Ann"  and  professing 
to  be  her  deceased  mother  the  original  underlessee,  Mrs.  Banks 
mortgaged  the  house  to  William  Lugg,  and  it  is  directly  through 
this  mortgage  that  the  Plaintiff  claims.  It  was  in  1891  trans- 
ferred to  /.  B,  Batchehr,  who  obtained  a  foreclosure  judgment 
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by  consent,  under  an  agreement  to  reassign  the  property  to  Mr. 
and  Mrs.  Banks,  by  whom  it  was  again  mortgaged,  first,  to 
Coleman,  and,  secondly,  to  Miss  Scott,  the  Plaintiff  and  vendor. 
Unless  this  title  can  be  supported  on  the  ground  that  Mrs.  Banks 
mortgaged  the  property  in  the  first  instance  as  legal  personal 
representative  of  the  original  underlessee  Mary  Ann  King,  it  is 
bad  as  depending  on  a  breach  of  trust — that  is,  a  disposition  for 
her  own  benefit  of  what  she  held  in  her  character  of  trustee.  It 
is  argued  that,  notwithstanding  that  the  mortgage  to  Lugg  was 
made  by  Mrs.  Banks  for  her  own  benefit,  about  which  there  is  no 
room  for  doubt,  yet,  inasmuch  as  she  was  in  fact  the  legal  per- 
sonal representative  of  Mrs.  King,  the  deed  must  be  taken  to 
operate  on  such  estate  as  she  could  pass  in  that  character,  and 
reference  was  made  to  Lord  St.  Leonards*  decision  in  Dreiv  v. 
Earl  of  Norhimj  (1).  To  apply  the  doctrine  there  stated  to  a 
case  like  the  present  would  be  to  use  it  to  contradict  the  inten- 
tion of  the  parties,  and  to  make  it  serve  a  purpose  inconsistent 
with  the  established  facts.    Can  that  be  right  ? 

At  any  rate,  this  consideration  takes  the  case  out  of  In  re 
Venn  and  Furze's  Contract  (2),  in  which  Mr.  Justice  Stirling  (3) 
limits  the  presumption  that  an  executor  is  acting  in  the  dis-. 
charge  of  the  duties  imposed  on  him  as  executor  by  the  phrase 
"  unless  there  is  something  in  the  transaction  which  shews  the 
contrary." 

But,  at  best,  the  deed  of  1889  was  only  a  mortgage,  and  the 
equity  of  redemption  remained  in  Mrs.  Banks  as  trustee  of 
Mrs.  King's  will.  She  could  not  deal  with  that  equity  of  re- 
demption as  her  own  property;  and,  even  assuming  that  the 
first  mortgage  could  be  supported  on  the  above  ground,  the 
transactions  of  1891,  which  cannot  in  anywise  be  referred  to  her 
representative  character,  are  open  to  the  objection  of  breach  of 
her  duty  as  trustee. 

Then  it  is  said  that  the  vendor  had  no  notice  of  this  blot  on 
the  title,  and  reference  was  made  to  Bailey  v.  Barnes  (4)  as  an 
authority  that  she  can  nevertheless  make  a  good  title  to  a  pur- 
chaser.   This  is  not  a  case  of  an  outstanding  incumbrance  which 


O.A. 

1895 


(1)  3  J.  &  Lat.  267,  284. 

(2)  [1894]  2  Cli.  101. 
Vol.  I.  1895. 


(3)  [1894]  2  Ch.  114 

(4)  [1894]  1  Ch.  25. 


Jn  re 

Scott  and 
Alvarez's 
Contract. 

Scott 

V. 

Alvarez. 
Kekewich  J. 


2  Y 


626 


CHANCEKY  DIVISION. 


[1895], 


0.  A. 

1895 

In  re 
Scott  and 
Alvabez's 
conteact. 

Scott 

V. 

Alvakbz. 
Kekewich  J. 


can  be  held  not  to  prevail  against  a  person  getting  in  the  legal' 
estate ;  it  is  in  fact  a  leasehold  title,  every  step  of  which  is 
necessarily  within  the  purchaser's  cognizance  notwithstanding 
that  all  the  intervening  assignments  have  not  in  fact  been 
investigated.  The  doctrine  relied  on  can  have  no  application  to 
such  circumstances. 

My  conclusion  as  regards  all  these  points  is  that,  on  the- 
materials  now  disclosed,  the  vendor  has  not  made  a  good  title;,, 
and  that  the  Defendant  ought  to  be  relieved  from  his  purchase. 

But  it  is  urged  that  the  6th  condition  of  sale  precludes  the 
Defendant  from  insisting  on  any  of  these  objections.  I  take  it 
that  a  vendor  can  by  apt  words  bind  a  purchaser  to  accept  such- 
title  as  the  vendor  can  give  him,  even  though  it  turn  out  that 
the  vendor  has  no  title  at  all,  or  can  preclude  him  from  making: 
objections  of  a  certain  character  or  to  a  certain  part  of  the  title. 
Observe,  that  I  am  necessarily  speaking  only  of  vendors  com- 
petent to  sell  on  what  terms  they  please,  and  am  not  in  any  way 
adverting  to  conditions  open  to  criticism  as  being  depreciatory^ 
or  such  as  otherwise  ought  not  to  be  made  by  persons  occupying: 
a  fiduciary  character.  The  authorities  have  been  reviewed  by 
,Mr.  Justice  North  in  the  recent  case  already  cited,  In  re  National 
Provincial  Bank  of  England  and  Marsh  (1),  and  I  entirely  concur 
with  that  learned  Judge's  conclusion  that  a  condition  that  a 
title  for  a  certain  period  shall  not  be  required,  investigated,  or 
objected  to  is  perfectly  good,  and  can  be  enforced  against  a 
purchaser. 

There  have  of  late  years  been  many  modifications  of  conditions 
of  this  character,  and  it  is  not  uncommon  now  to  see  a  condition 
to  the  efi'ect  that  the  purchaser  shall  not  be  at  liberty  to  make- 
objection  on  the  ground  of  notice  of  defects  derived  from  any 
source  or  discovered  by  means  other  than  the  investigation  of 
the  abstracted  documents. 

The  6th  condition  does  not  go  this  length,  nor  is  it  framed  in 
the  simple  language  adopted  in  the  case  before  Mr.  Justice  North. 
It  says  that  the  purchaser  shall  not  make  any  objection  or 
requisition  in  respect  of  the  intermediate  title  to  the  premises 
between  the  granting  of  the  lease  and  the  execution  of  the 

,  (1)  Ante,  p.  190. 
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assignment  by  Batchelor,  "notwithstanding  any  recital  of  or 
reference  to  such:  title  contained  in  the  assignment  or  any  sub- 
sequent document  of  title,  but  shall  assume  that  the  said  assign- 
ment vested  in  the  assignees  a  good  title  for  the  residue  of  the 
said  term."  The  weakness  of  this  condition  lies  in  the  word 
"  notwithstanding,"  and  the  sentence  depending  on  it.  It  seems 
to  me  distinctly  to  leave  it  open  to  the  purchaser  to  make  objec- 
tions or  requisitions  in  respect  of  the  intermediate  title,  provided 
they  are  based  on  knowledge  derived  from  sources  other  than  the 
assignment  or  any  subsequent  document  of  title.  It  may  be  said 
that,  if  the  purchaser  does  this,  he  fails  to  assume  that  the  said 
assignment  vested  in  the  assignees  a  good  title  for  the  residue 
of  the  term ;  but  this  would,  in  my  judgment,  be  giving  too 
large  a  meaning  to  the  word  "  assume."  I  think  it  means  that 
the  purchaser  must  make  this  conclusion  from  the  assignment 
and  subsequent  documents  without  proof  or  cavil,  and  not  that 
he  is  bound  to  treat  as  true  what  from  other  sources  he  knows  to 
be  false. 

This  last  argument  of  the  vendor,  therefore,  in  my  opinion, 
also  fails,  and  I  hold  the  Defendant  entitled  to  the  relief  asked 
by  the  counter-claim.  I  propose  to  pronounce  a  judgment  to 
the  following  effect : — 

The  Court  being  satisfied  that  the  further  evidence  now 
adduced  was  not  known  to  the  Defendant  at  the  date  of  the 
order  of  the  Court  of  Appeal,  and  that  he  could  not  have  then 
acquired  a  knowledge  thereof  by  the  use  of  reasonable  diligence, 
declare  that  the  order  of  the  Court  of  Appeal  is  not  binding  on 
the  Defendant,  and  that  the  Defendant  is  not  bound  to  accept 
the  title  to  the  leasehold  premises  in  the  pleadings  mentioned. 
Dismiss  the  Plaintiff's  action.  Order  return  of  the  deposit  £30, 
with  interest  at  4  per  cent,  from  the  2nd  of  November,  1893, 
until  payment ;  also  costs  of  and  incidental  to  investigation  of 
the  Plaintiff's  title,  which,  according  to  Bain  v.  Fothergill  (1),  the 
Defendant  recovers  in  the  nature  of  damages. 

It  remains  to  deal  with  the  costs.    Mr.  Bensliaw  did  not  ask 
me  to  make  the  Plaintiff  pay  the  costs  of  the  vendor  and 
purchaser  summons,  or  even  to  make  her  return  those  which  by 
(1)  Law  Kep.  7  H.  L.  158. 
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the  order  of  the  Court  of  Appeal  were  directed  to  be  paid  by  the 
Defendant.  He  thought  an  order  of  that  kind  might  transgress 
the  rule  of  Bain  v.  Fothergill  (1),  and  of  course  I  accept  his  prudent 
conclusion  without  further  consideration. 

The  costs  of  the  application  for  leave  to  review  the  order  of 
the  Court  of  Appeal  were  expressly  made  costs  in  the  counter- 
claim, and  I  have  therefore  to  deal  only  with  these  latter  costs 
and  the  costs  of  action.  About  the  costs  of  the  counter-claim  I 
have  no  hesitation.  If  my  conclusions  are  correct,  the  Defendant 
was  not  to  blame  for  not  having  earlier  brought  forward  the 
objections  to  the  title  which  have  now  been  held  successful ;  and 
it  would  be  hard  to  deprive  the  Defendant  of  the  costs  of 
industry  and  perseverance  under  difficulties  for  which  he  was  in 
nowise  responsible.    The  Plaintiff  must  pay  these  costs. 

The  costs  of  action  stand  on  a  different  footing.  The  Plaintiff 
had  behind  her  the  order  of  the  Court  of  Appeal,  depending  on 
a  possessory  title  which,  though  displaced  by  facts  subsequently 
discovered,  she  might  reasonably  expect  to  enforce  ;  and  she,  as 
well  as  the  Defendant,  is  an  innocent  party  who  must  un- 
fortunately suffer  for  the  conduct  of  others.  I  think  that  justice 
will  be  done  by  dismissing  the  action  without  costs. 


Solicitor  for  Plaintiff:  C,  Etlierington. 
Solicitors  for  Defendant :  Bodgers  d  Co, 
(1)  Law  Rep.  7  H.  L.  158. 
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COUNTY  OF  GLOUCESTER  BANK  v,  RUDRY  MERTHYR      C.  A. 
STEAM  AND  HOUSE  COAL  COLLIERY  COMPANY.  1895 


Mortgage — Colliery — Implied  Transfer  of  Business — Mortgagee  in  Possessio7i — 
Manager  and  Beceiver — Validity  of  Deed  irregidarly  executed. 

A  colliery  company  executed  a  mortgage  to  a  banking  company  by  sub- 
demise  of  their  lands,  mines,  and  seams  of  coal  and  other  premises  com- 
prised in  certain  leases,  and  also  their  buildings  and  some  of  their  fixed 
machinery.  Default  having  been  made  of  principal  and  interest,  the  bank 
took  possession  of  the  mines  and  appointed  a  receiver  of  the  income,  but 
did  not  work  the  mines.  They  afterwards  brought  a  foreclosure  action 
against  the  colliery  company,  and  moved  for  a  receiver  and  manager  of  the 
colliery : — 

^e?c?  (reversing  the  decision  oi  North  J.),  (1.)  that  although  the  business 
of  the  colliery  was  not  expressly  mentioned  in  the  mortgage  deed,  it  was 
intended  to  pass  and  did  pass  to  the  mortgagees,  and  that  they  were 
entitled  to  apply  in  the  action  for  a  receiver  and  manager  of  the  colliery  ; 
(2.)  that  the  Court  would,  in  the  exercise  of  its  discretion,  appoint  a 
receiver  and  manager,  although  the  mortgagees  had  taken  possession  and 
appointed  a  receiver  of  the  income. 

Whitley  v.  Challis  (I)  distinguished. 

The  directors  of  a  joint  stock  company  had  power  under  their  articles  to 
fix  the  number  of  directors  which  should  form  a  quorum.  By  a  resolution 
,  they  fixed  three  as  a  quorum.  A  meeting  of  directors,  at  which  two  only 
were  present,  authorized  the  secretary  to  affix  the  company's  seal  to  a 
mortgage,  which  was  accordingly  done  by  the  secretary  in  the  presence  of 
the  same  two  directors  : — 

Held,  that  as  between  the  company  and  the  mortgagees,  who  had  no 
notice  of  the  irregularity,  the  execution  of  the  deed  was  valid. 

Boyal  British  Bank  v.  Turquand  (2)  and  Mahony  v.  East  Holyford 
Mining  Comimny  (3)  followed. 

This  was  an  action  for  foreclosure  by  the  bank  against  the 
colliery  company  and  certain  second  mortgagees. 

The  Budry  Merthyr  Steam  and  House  Coal  Colliery  Company, 
being  largely  indebted  to  the  County  of  Gloucester  Bank,  executed 
a  mortgage,  dated  the  14th  of  March,  1892,  whereby  the  colliery 
company  demised  to  the  bank  all  the  pieces  or  parcels  of  land, 
mines,  beds  and  seams  of  coal  and  other  the  premises  comprised 


[1895    C.  111.] 


March  4,  5. 


(1)  [1892]  1  Ch.  64. 


(2)  6  E.  &  B.  327. 


(3)  Law  Eep.  7  H.  L.  8G9. 
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0.  A.      in  and  demised  by  certain  indentures  of  lease  therein  mentioned, 
1895      and  also  all  buildings  and  erections,  fixed  motive  powers,  and 
County  of  fixed  powers  of  machinery  erected  or  being  on  the  said  premises, 
^^bTnk^^^  except  such  machinery  as  would  be  deemed  personal  chattels 
EuDBY     within  the  Bills  of  Sale  ActSy  1878  and  1882,  and  except  also 
Merthyr    such  erections  and  buildings  and  machinery  (if  any)  as  were 
House  Coal  reserved  by  any  of  the  said  leases,  for  the  residue  of  the  several 
Company  granted  by  the  said  leases  except  the  last  three  days  of 

  each  lease,  by  way  of  mortgage  for  securing  the  repayment  of 

£6000  with  interest  to  the  bank.  The  deed  made  no  mention  of 
the  business  or  goodwill  of  the  colliery. 

The  deed  of  mortgage  was  duly  executed  by  the  company,  the 
seal  of  the  company  being  affixed  by  the  secretary.  In  fact, 
however,  by  virtue  of  the  articles  of  association  of  the  company, 
the  directors  were  empowered  to  fix  the  number  of  directors  who 
should  form  a  quorum ;  and  the  directors  had  made  a  regulation 
that  a  quorum  of  three  directors  should  be  necessary  for  the 
validity  of  their  acts.  And  at  the  meetings  of  the  2nd  of 
March,  1892,  at  which  the  mortgage  was  sanctioned,  and  of  the 
16th  of  March,  at  which  the  secretary  was  authorized  to  affix 
the  seal  of  the  company  to  the  deed,  only  two  directors  were 
present. 

Default  was  made  in  payment  of  the  mortgage  debt,  and  on 
the  9th  of  October,  1894,  the  bank  took  possession  of  the  colliery, 
and  on  the  27th  of  December,  1894,  they  executed  a  deed 
appointing  a  receiver  of  the  income  of  the  property  under  the 
19th  section  of  the  Conveyancing  Act,  1881.  The  bank  did  not 
work  the  mines,  but  kept  the  water  pumped  out  to  preserve  them 
from  injury. 

The  Plaintiffs  moved  before  Mr.  Justice  North  for  the  appoint- 
ment of  a  manager  and  receiver  of  the  colliery.  The  motion  was 
opposed  by  the  second  mortgagees.  His  Lordship  was  of  opiiiion 
that  the  business  of  the  colliery  and  the  right  to  work  the  mines 
were  not  included  in  the  Plaintiffs'  security,  and  that  he  was 
therefore  precluded  by  the  authority  of  Whitley  v.  Challis  (1) 
from  appointing  a  manager  of  the  colliery.  And  he  also  con- 
sidered that  if  no  manager  was  appointed  no  good  object  would 
(1)  [1892]  1  Ch.  64. 
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be  gained  by  appointing  a  receiver  of  the  income,  the  Plaintiffs  0.  A. 
being  themselves  in  possession,  and  having  power  to  do  what  was  1895 

necessary  to  preserve  the  property  by  pumping  or  otherwise,  county  of 

He,  therefore,  refused  the  application.  ^^SInk^^^ 


From  this  judgment  the  Plaintiffs  appealed,  leave  to  appeal 


RUDRY 


liaving  been  given  by  the  learned  Judge.  Merthyr 

Steam  and 
House  Coal 

Sivinfen  Eady,  Q.C.,  and  A.  a  B.  Terrell,  for  the  Appellants : —  Colliery 

Company. 

The  mortgage  deed  conferred  the  right  to  work  the  colliery.   

It  is  true  that  the  word  "  business  "  is  not  used,  but  the  fixed 
•machinery  is  conveyed  as  well  as  the  veins  of  coal,  and  the  right 
to  work  the  colliery  is  included  by  necessary  implication.  The 
•coal  would  be  of  no  use  to  the  mortgagees  unless  they  had  power 
to  work  it,  and  for  this  reason  it  differs  from  Whitley  v.  Challis  (1), 
where  there  was  no  such  necessary  implication.  But  the  Court 
has  power  to  appoint  a  manager  of  the  colliery  even  though  the 
business  is  not  included  in  the  mortgage :  Campbell  v.  Lloyd's, 
Barnetfs,  and  Bosanquefs  Bank  (2). 

The  mortgagees  may  carry  on  business  for  themselves  on  the 
premises,  though  they  may  not  have  authority  to  carry  on  the 
mortgagors'  business.  In  that  case  they  would  be  charged  with 
an  occupation  rent.  It  is  for  the  benefit  of  all  parties  that  the 
mine  should  be  worked ;  if  that  is  not  done  it  will  be  ruined. 

With  respect  to  the  objection,  which  is  now  for  the  first  time 
taken,  that  the  mortgage  deed  was  not  duly  executed,  not  having 
been  sanctioned  by  a  quorum  of  the  directors,  the  seal  of  the 
company  was  affixeij^  by  the  secretary,  and  the  mortgagees  were 
entitled  to  assume  that  he  was  duly  authorized  to  affix  it. 

J,  G.  Wood,  for  the  second  mortgagees  : — 

The  colliery  business  was  not  included  in  the  mortgage.  Only 
a  part  of  the  machinery  was  assigned,  and  none  of  the  movable 
plant,  without  which  the  mines  could  not  be  worked.  There  was, 
therefore,  no  implication  that  it  was  intended  to  include  the 
right  to  work  the  colliery.  Campbell  v.  Lloyd's,  BarneWs,  and 
Bosanquefs  Bank  is  strictly  in  point.  The  mortgagees  have 
taken  possession  at  their  own  risk.    The  receiver  they  have 

(1)  [1892]  1  Ch.  64.  (2)  [1891]  1  Ch.  136,  n.;  58  L.  J.  (Ch.)  424. 
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V. 

RUDRY 


Merthyr  was  present.  Therefore,  the  secretary  had  no  authority  to  affia: 
HousE^CoAL  the  seal:  JD'Arcy  v.  Tamar,  Kit  Kill,  and  Callington  Bailivay 


C.  A.      appointed  is  the  agent  of  the  mortgagors,  and  they  cannot  alter 
1895      the  position  of  the  mortgagors  by  getting  the  Court  to  appoint 
County  of  a  receiver  and  manager  in  the  action  :  In  re  Prytlierch  (1). 
^^Bank^^^  mortgage  deed  was  not  duly  executed.   Its  execution  was 

never  sanctioned  by  a  meeting  of  the  directors  at  which  a  quorum 

) 

L 

Company    ^^^^i^^^^!/  (2)  5       ^®  power  to  do  so  except  in  conformity 
  with  the  regulations  of  the  company. 

[LoED  Halsbuky  referred  to  Maliomj  v.  East  Holy  ford  Mining 
Company  (3)  ] 

if.  L,  Bomer,  for  third  mortgagees. 

Lord  Halsbury  : — 

Upon  the  point  that  has  been  argued  last,  but  which  stands 
first  in  order,  namely,  whether  this  was  a  valid  mortgage  or  not, 
I  am  of  opinion  that  nothing  has  been  urged  before  us  which 
would  induce  us  to  hold  that  the  authority  of  the  company  was 
not  given  to  the  making  of  this  mortgage  ;  at  least  in  this  sense, 
that  an  outside  person,  who  had  no  other  means  of  knowledge, 
was  entitled  to  regard  the  company  as  having  performed  its 
functions  in  the  making  of  this  mortgage  by  whatever  means  it 
could  lawfully  do  so.  The  case  relied  on  by  the  Eespondents — 
jyArcy  V.  Tamar,  Kit  Hill,  and  Callington  Railway  Company — 
was  a  case  in  which  a  bond  given  by  a  company  was  held  not  to 
be  the  bond  of  the  company,  for  this,  among  other  reasons,  that, 
by  a  section  in  the  company's  special  Act,  the  business  of  the 
company  was  to  be  conducted  by  directors  and  by  a  particular 
quorum  prescribed  by  the  special  Act,  and  it  was  held  that  all 
persons  dealing  with  the  company  were  bound,  therefore,  to  know 
what  was  in  the  provisions  of  the  special  Act  in  respect  to  that 
matter.  If  that  case  were  identical  in  its  facts  with  the  case  now 
before  us,  we  should  be  bound  by  that  decision ;  but  I  think  the 
facts  are  not  the  same  at  all.  Looking  at  the  decision  in  Royal 
British  BanJc  v.  Turquand  (4),  and  the  case  in  the  House  of  Lords, 

(1)  42  Ch.  D.  590.  (3)  Law  Eep.  7  H.  L.  869. 

(2)  Law  Rep.  2  Ex.  158.  (4)  6  E.  &  B.  327. 
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Mahony  v.  East  Holy  ford  Mining  Company  (1),  they  affirm  a  C.A. 
proposition  of  a  very  different  character.    Persons  dealing  with  1895 
joint  stock  companies  are  bound  to  look  at  what  one  may  call  County  of 
the  outside  position  of  the  company — that  is  to  say,  they  must  ^^bakk^^^ 
see  that  the  acts  which  the  company  is  purporting  to  do  are  -^^^^y 
acts  within  the  general  authority  of  the  company,  and  if  those  Merthyk 
public  documents,  which  everyone  has  a  right  to  refer  to,  disclose  house  Coal 
an  infirmity  in  their  action,  they  take  the  consequences  of  deal-  company. 
ing  with  a  joint  stock  company  which  has  apparently  exceeded 
its  authority.    But  the  case  here  is  exactly  the  other  way.  All 
the  public  documents  with  which  an  outside  person  would  be 
acquainted  in  dealing  with  the  company  would  only  shew  this, 
that  by  some  regulations  of  their  own,  what  Lord  Eatherley 
described  as  their  indoor  management,  they  were  capable  if  they 
had  thought  right  of  making  any  quorum  they  pleased ;  and  an 
outside  person  knowing  that,  and  not  knowing  the  internal 
regulation,  when  he  found  a  document  sealed  with  the  common 
seal  of  the  company  and  attested  and  signed  by  two  of  the 
directors  and  the  secretary,  was  entitled  to  assume  that  that  was 
the  mode  in  which  the  company  was  authorized  to  execute  an 
instrument  of  that  description.    It  turns  out  that  their  own 
internal  regulation  was  that  the  number  of  directors  should 
exceed  two.    But  that  is  a  matter  which  was  known  to  them 
and  to  them  alone.    The  only  external  fact  with  respect  to  the 
management  of  the  company  of  which  an  outside  person  would 
be  cognisant  would  be  that  they  had  power  to  make  any  quorum 
they  pleased,  and  I  think  he  would  be  entitled  to  assume  that 
the  proper  quorum  had  been  properly  summoned,  and  had 
attended,  to  effect  the  completion  of  that  instrument.  That 
disposes  of  the  first  point  as  to  the  validity  of  the  mortgage. 

As  to  the  second,  which  I  may  call  really  the  substantial  part 
of  this  case,  it  altogether  depends  upon  what  is  involved  in  a 
mortgage  of  colliery  leases.  It  does  not  appear  to  be  denied 
that,  subject  to  a  question  which  I  will  deal  with  presently  as  to 
whether  the  present  Applicants  have  put  themselves  in  a  worse 
position  by  taking  possession  under  their  mortgage,  if  the 
business  was  conveyed  and  was  intended  to  be  conveyed  by  the 
(1)  Law  Rep.  7  H.  L.  869. 
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C.  A.  mortgage  deed,  this  was  a  proper  and  usual  application,  and 

1895  one  which  would,  as  a  matter  of  course,  be  granted.  The 

County  of  management  of  the  colliery  business,  if  that  was  conveyed,  was 

^^Bank^^^^  one  which  essentially  required  the  appointment  of  a  manager, 
RuDRY  would  be  proper  and  usual  to  come  to  the  Court  to  aid  the 

Merthyr  persons  who  were  invoking  its  assistance  for  the  purpose  of 

HousE^CoAL  carrying  on  the  business.    But  there  are  two  objections  made. 
Company  ^^^^        ^^^^       business  is  not  intended  to  be  conveyed, 


Lord  HalBbury. 


and  it  is  only  a  naked  mortgage  of  a  certain  quantity  of  land  and 
seams  of  coal.  That  appears  to  me  to  rest  entirely  on  a  false 
foundation.  It  may  be  that  the  deed  does  not  contain  the 
words  "  the  colliery  and  the  colliery  business,"  and  I  assume  it 
does  not;  but  it  is  impossible  to  disregard  the  nature  of  the 
thing  itself.  What  is  a  colliery  ?  What  are  the  seams  of  coal  ? 
What  is  the  motive  power  ?  What  does  all  that  mean  but  that 
industrial  occupation  which  we  compendiously  call  a  colliery  ? 
And  what  is  the  meaning  of  the  conveyance  but  the  transfer  of 
those  rights  of  taking  away  the  coal  and  of  working  the  coal 
which  are  involved  in  the  leases  ?  More  than  that,  there  is  the 
right  of  the  lessors  to  terminate  all  interest  in  these  things  if 
the  coal  is  not  properly,  continuously,  and  uninterruptedly 
worked,  and  worked  according  to  the  best  manner  of  working  in 
the  district  in  which  mining  goes  on.  It  appears  to  me  that, 
when  one  looks  at  the  nature  of  the  thing  itself  it  is  impossible 
to  doubt  that  what  was  intended  by  the  instrument  and  by  the 
parties  executing  it  was  that  what  we,  as  I  say,  compendiously 
call  "  the  colliery  "  was  to  be  transferred  together  with  the  right 
of  managing  the  business.  If  I  am  right  in  my  construction  of 
what  the  transfer  of  a  colliery  means,  then  this  case  is  covered 
distinctly  by  authority  and  by  authority  which  Mr.  Wood  does 
not  seem  to  contest.  That,  therefore,  to  my  mind,  disposes  of 
that  question,  as  I  am  very  clearly  of  opinion  that  a  colliery 
means  a  business,  and  the  conveying  of  colliery  leases  under 
these  circumstances  includes  and  implies  in  its  terms  the  business 
which  is  carried  on  by  the  colliery. 

But  then  there  is  this  further  question.  It  is  said  the  parties 
cannot  now  make  this  application,  because  they  have  put  them- 
selves in  the  wrong  by  taking  possession,  and  if  they  have  exer- 
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cised  their  power  to  take  possession,  they  cannot  apply  to  the  C.  A. 
•Court  to  appoint  a  manager,  because  if  they  choose  to  manage  1895 

they  can  manage  themselves.    I  do  not  deny  the  difficulty,  and  County  of 

it  is  possible  that  they  ought  to  have  made  this  application  ^^bSk^^^ 
before  they  had  themselves  taken  possession.    But  that  is  not  j^^^^^ 

an  objection  at  law :  it  is  an  obiection  only  of  discretion ;  and  Merthyr 

1       1       1  .         1        Steam  and 

if  we  see  that  they  have  got  into  a  difficulty  by  doing  that  House  Coal 
which  was,  perhaps,  ill-advised,  but  that  it  is  for  the  advantage  company. 
of  all  the  parties  that  we  should  appoint  a  manager  and  a  Lordlrl^bury 

receiver,  there  is  no  case,  as  Mr.  Wood  candidly  admitted,   

which  could  stop  us  doing  so.  In  the  exercise  of  our  discretion 
we  should  not  interfere  under  ordinary  circumstances  if  the 
parties  themselves  had  taken  possession.  But  it  appears  to  me 
that  the  circumstances  of  this  case  are  extremely  peculiar,  and 
that  we  ought  to  cure  the  mistake  that  the  parties  have  made  if 
we  can,  and  to  put  them  in  a  position  which  will  be  to  the 
advantage  of  all  the  parties,  and  which  will  prevent  the  subject- 
matter  of  this  security  being  forfeited,  as  it  probably  would  be  if 
we  were  to  hold  our  hands. 

I  am  therefore  of  opinion  that  this  appeal  ought  to  succeed, 
and  that  Mr.  Justice  North  ought  to  have  made  the  order  that 
was  requested. 

LiNDLEY  L.J. :  — 

I  am  of  the  same  opinion.  As  to  the  question  of  the  validity 
of  the  mortgage,  which  was  the  point  raised  before  us  and  not 
before  Mr.  Justice  North,  I  have  not  the  slightest  doubt  that 
the  mortgage  is  perfectly  good  upon  the  evidence  as  it  stands. 
Mr.  Wood  has  relied  upon  the  case  of  D'Arcy  v.  Tamar,  Kit  Hill, 
and  Callington  Railivaij  Company  (1),  which  is  always  referred  to 
when  there  has  been  any  irregularity  in  affixing  the  seal  of  the 
company.  But  that  case  does  not  reach  this  by  a  very  long  way. 
The  Court  of  Exchequer  there  held,  in  an  action  on  a  bond  and 
a  plea  of  non  est  factum,  that  they  could  not  say  that  a  bond 
executed  under  the  seal  of  the  company  was  good,  because  there 
were  two  Acts  of  Parliament — one  a  very  special  one — which 
rendered  it  absolutely  essential  that  in  the  case  of  any  bond 
(1)  Law  Rep.  2  Ex.  158. 
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C.  A.      issued  by  the  company  there  should  be  a  quorum  of  directors 
1895      present  at  that  particular  meeting,  and  there  was  no  such  quorum 
County  of  and  no  such  meeting  ;  and  therefore  the  Court  came  to  the  con- 
^^bTnk^^^  elusion  that,  upon  the  true  construction  of  those  Acts,  non  est 
KuDRY    f^^i'^'^       a  good  defence.    That  case  has  never  been  applied, 
Merthyr    that  I  know  of,  to  those  registered  companies  where  the  quorum 
Hou^^CoAL  depends  entirely  upon  the  regulations  which  the  directors  may 
Company    <^^^oose  to  make  themselves.     The  case  is  governed,  not  by 
B'Arcy  v.  Tamar,  Kit  Hill,  and  Callingion  Baikvay  Comjpany  (1), 
but  by  Boyal  British  Bank  v.  Turquand  (2),  followed  as  it  has 
been  by  a  string  of  cases  too  numerous  to  refer  to,  the  principal 
one  being  the  Irish  case,  Maliony  v.  East  Eolyford  Mining 
Company  (3),  to  which  Lord  Halshury  has  referred.    Here  the 
directors  may  make  any  quorum  they  like — it  may  be  two,  or  it 
may  be  three.    They  did  apparently  appoint  three.    The  mort- 
gage in  question  is  under  the  seal  of  the  company,  signed  by 
two  directors,  and  countersigned  by  the  secretary.    Now,  what 
could  anybody  think  of  that  ?    What  is  there  to  put  them  upon 
inquiry  ?    What  is  there  to  give  them  notice  of  anything  irre- 
gular, if  there  was  anything  irregular  ?    If  a  person  looked  at 
the  deed  and  looked  at  the  articles  he  would  not  see  anything 
irregular  at  all ;  he  would  be  at  liberty  to  infer,  and  any  one  in 
the  ordinary  course  of  business  would  infer,  that  if  the  directors 
had  appointed  a  quorum  they  appointed  the  two  who  signed 
that  deed.    But  supposing  that  three  were  wanted,  he  is  not 
bound  to  go  and  look  at  the  directors'  minutes;  he  has  no 
right  to  look  at  them  except  as  a  matter  of  bargain.  The 
directors'  minutes,  unless  he  knows  what  they  are,  do  not  affect 
him  at  all.    There  is  nothing  irregular  on  the  face  of  the  deed 
even  taken  with  the  articles — there  is  nothing  illegal  in  it. 
to  a  plea  of  non  est  factum,  that  could  not  be  sustained  for  a 
moment,  and  I  have  not  the  slightest  doubt  myself  that  that 
deed  is  as  good  as  any  deed  that  ever  was  sealed. 

Now,  as  to  the  other  point,  that  is  an  important  matter.  Mr. 
Justice  North  has  declined  to  appoint  a  receiver  and  manager  in 
this  case,  because  he  says  the  first  mortgagees  who  ask  for  a 

(1)  Law  Kep.  2  Ex.  158.  (2)  6  E.  &  B.  327. 

(3)  Law  Kep.  7  H.  L.  869. 
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receiver  and  manager  are  not  mortgagees  of  the  business  of  the      C.  A. 
colliery.    In  one  sense  that  is  true — that  is  to  say,  they  are  not  1895 
mortgagees  of  the  business  in  so  many  words.    But  what  is  a   County  of 
colliery  ?  what  does  it  mean  ?    This  colliery  was  granted  by  a  ^^'^^^^^^^ 
lease  to  the  mort^a^ors,  and  that  lease  contained  powers  to  win  ^• 
and  get  the  coal,  and  it  was  the  lease  oi  a  colliery  to  be  worked ;  Merthyb 
that  is  to  say,  the  lessees  were  to  dig  out  the  coal  and  sell  it —  house^Ooal 
take  so  much  of  the  ground  away  and  dispose  of  it  for  money.  Q^^p^^y 
There  were  royalties  to  be  paid  and  there  were  clauses  for 
re-entry,  and  as  to  dead  rent  and  so  on.     The  colliery  was 
sub-let  to  the  mortgagees.    What  does  that  mean  ?    What  is 
the  sub-lessee  to  do  with  such  property  as  that?    It  is  per- 
fectly familiar  that  for  a  great  number  of  years  property  in  a 
colliery  has  not  been  regarded  simply  as  property  in  so  much 
land.    Ever  since  the  days  of  Lord  EldoUy  and  probably  long 
before,  there  was  a  distinction  drawn  between  colliery  property 
and  ordinary  landed  property,  and  in  Jefferys  v.  Smith  (1),  which 
is  one  of  the  leading  cases  on  this  point,  the  Lord  Chancellor 
makes  some  important  observations  upon  this  difference.    It  was 
there  a  question  with  regard  to  a  receiver.    There  were  some 
tenants  in  common  of  a  colliery ;  one  tenant  in  common  wanted 
a  receiver  of  the  colliery  appointed,  and  it  was  familiar  law 
that  if  one  tenant  in  common  wanted  a  receiver  of  property  held 
in  common  he  could  not  get  one.    He  must  go  and  enter,  and 
the  law  allowed  all  tenants  in  common  to  enter  into  possession. 
What  does  Lord  Eldon  say  about  this  ?    He  says  :  "  The  ques- 
tion is,  whether  mines  have  not  been  always  considered,  not 
altogether,  but  in  some  sort,  as  a  species  of  trade.    How  it  may 
be  in  Wales,  I  don't  know  ;  but  in  my  country,  where  there  are 
frequently  twenty  owners  of  the  same  mine,  if  each  is  to  have  a 
set  of  miners  going  down  the  shaft  to  work  his  twentieth  part,  it 
would  be  impossible  to  continue  working  the  mine :  must  not  a 
contract  be  implied,  that  it  was  to  be  carried  on  in  a  practicable 
and  feasible  way  ?    I  believe  I  have  a  note  of  a  case  before  Lord 
Eardwicke,  which  confirms  me  in  the  idea,  that  where  there  are 
part-owners  of  a  mine,  and  they  cannot  by  contract  agree  to 
appoint  a  manager,  this  Court  will  manage  it  for  them."  That 
(1)  1  Jac.  &  VV.  298,  302. 
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C.  A.      doctrine  never  applied  to  tenants  in  common  of  ordinary  land, 
1895       and  the  reason  of  it  is  obvious  when  you  come  to  think  of  it. 
County  op  Let  US  see  what  in  effect  is  the  mortgage  of  this  colliery.    It  is 
^^Bank™  intended  of  course  as  a  security ;  that  is  the  object  of  the  whole- 
KuDRY     transaction.    What  are  the  mortgagees  to  do?    Are  they  to 
Merthyr    prevent  anybody  going  into  it  ?    Are  they  to  leave  the  mort- 
House  Coal  gagors  alone  whether  they  pay  the  interest  or  not,  or  whether 
Company^    ^^^^  make  default  or  not  ?    If  they  go  into  possession  of  the 
  mine  what  are  they  to  do  with  it  ?    Bear  in  mind  that  if  they 

Lindley  L.J.  / 

  do  nothing  the  mine  will  be  swamped  with  water,  and  the  pro- 
perty will  not  be  to  them  what  it  was  intended  to  be,  namely,  a 
security  for  repayment  of  their  money.  It  is  absolutely  essential 
that  a  sub-lessee  of  a  going  concern  like  this  is  to  be  at  liberty 
to  dig  and  work  the  coal  and  sell  it,  and  reduce  what  is  due  to- 
him  on  his  mortgage — that  is  a  necessary  part  of  the  transaction. 
It  has  been  so  treated  in  almost  every  case  of  this  kind  which 
has  come  before  the  Courts.  It  was  so  treated  in  Campbell  v. 
Lloyd's,  BarnetfSf  and  Bosanquefs  Bank  (1).  That  case  was  sub- 
stantially like  this  ;  I  may  say  exactly  like  this,  except  that  in 
that  case  the  sub-lease  included  the  loose  plant  and  materials 
which  this  sub-lease  does  not.  That  does  not  alter  the  real 
substantial  character  of  the  transaction,  and  it  would  be  a  mere 
mockery  to  a  mortgagee  of  a  colliery,  whether  by  assignment  or 
a  sub-lease,  to  tell  him  he  is  not  to  touch  the  minerals. 

Now  it  appears  to  me  that  this  is  a  case  in  which  I  will 
not  say  there  is  a  transfer  of  the  goodwill,  but  in  which  it  is 
absolutely  essential  to  the  mortgagees'  security  that  the  mine 
should  be  worked.  If  not  it  may  be  forfeited  at  any  moment, 
and  if  the  mortgagees  had  not  embarrassed  themselves  by  taking 
possession  I  should  have  thought  that  under  sect.  25,  sub-sect.  8,. 
of  the  Judicature  Act  of  1873  it  would  be  almost  a  matter  of  course 
to  appoint  a  receiver  and  manager.  I  say  under  that  section,, 
because  before  that  I  rather  think  the  first  mortgagee  was  told 
to  go  and  enter.  That  practice  has  been  altered,  it  may  be 
beneficially,  by  sect.  25  of  the  Judicature  Act.  The  mortgagees 
have  entered,  and  of  course  they  find  themselves  in  a  difficulty  ; 
they  find  they  have  made  a  false  move;  they  have  got  them- 
(1)  [1891]  1  Ch.  136,  n. 
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selves  into  a  state  of  embarrassment  by  entering  into  possession      0.  A. 
because  the  second  mortgagees  attack  them,  and  they  say,  "  If  1895 
you  are  going  to  be  mortgagees  in  possession  you  have  no  right    County  op 
to  work  the  mine ;  if  you  work  it,  you  must  do  so  at  your  own  ^^^^^^^^^^^ 
peril ;  you  must  lay  out  a  great  deal  of  money  in  keeping  the 
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Lindley  L.J. 


mine  going  and  then  be  disallowed  it  on  account."    Of  course  Merthyr 
that  is  very  awkward,  and  the  first  mortgagees  want  to  know  house  Coaij. 
what  their  position  is.    It  appears  to  me  that  there  being  ample  company 
jurisdiction  we  ought  not  to  abstain  from  assisting  them  simply 
because  they  have  made  what  now  appears  to  be  a  false  step  and 
have  taken  possession.    Their  mortgagors  are  being  wound  up 
and  will  not  have  anything  to  do  with  the  mine,  and  the  third 
mortgagees  support  them.   The  second  mortgagees,  finding  that 
the  first  mortgagees  having  taken  possession  have  got  into  a 
difficulty,  want  to  keep  them  there.    I  do  not  think  that  is  fair. 
I  think  the  case  for  a  receiver  and  manager  is  amply  made  out, 
and  that  the  order  ought  to  be  discharged  and  the  receiver  and 
manager  appointed. 

A.  L.  Smith  L.J. : — 

In  and  about  the  month  of  March,  1892,  the  Defendant  company 
had  overdrawn  their  account  with  the  Plaintiff  company  to  the 
amount  of  over  £9000.  The  Plaintiffs  wanted  security  for  that 
overdraft,  and  on  the  14th  of  March  a  mortgage  was  given  by 
the  Defendants  to  the  Plaintiffs  to  secure  £6000  of  the  £9000 
then  overdrawn.  The  first  question  that  arises  is,  what  was  the 
security  which  was  then  given  by  the  Defendants  to  the  Plain- 
tiffs. Was  it  a  mere  security  of  bare  land — was  it  a  mere  security 
of  a  seam  of  coal — or  was  it  the  security  which  they  had  them- 
selves to  dispose  of,  namely,  the  value  of  the  leases  and  the 
leases  themselves  which  they  held  from  the  Marquis  of  Bute  ? 
Apart  from  the  phraseology  of  this  mortgage  deed  I  cannot  have 
any  doubt  myself  that  the  intention  of  the  parties  was,  that  one 
should  convey  to  the  other  by  way  of  security  the  property  which 
the  one  had  to  grant,  namely,  the  leases  which  were  subject  to 
the  condition  that  unless  the  seams  of  coal  were  worked  the 
lessor  might  enter  into  possession.  1  do  not  doubt  that  the 
subject-matter  of  security  in  this  case  is  not  the  bare  land,  but 
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O.A.      that  it  is  the  coal  together  with  the  rights  which  the  mort- 
1895       gagors  had  of  working  those  seams  under  their  leases.    If  these 
County  op  were  not  granted  under  this  mortgage  deed  I  do  not  see  what 
^^Ba^k^^  security  the  Plaintiffs  took;  for  if  they  did  not  work  it  might 
KuDRY     ^^"^^  probably  would  be  that  the  landlord  would  re-enter 

Merthyr  for  a  forfeiture,  and  the  whole  of  the  security  would  be  gone. 
House  Coal  and  the  lease  would  be  put  an  end  to  by  that  re-entry.  I  think 
Company^  that  is  the  true  meaning  of  this  colliery  lease.  It  is  entirely 
unlike  the  case  of  Whitley  v.  Challis  (1)  which  Mr.  Justice  North 
thought  himself  bound  by.  It  is  a  different  thing  altogether 
from  the  mortgage  of  a  house  or  an  hotel.  In  that  case  this 
Court  held  that  the  business  and  goodwill  of  the  hotel  was  not 
comprised  in  the  security ;  and  that  being  so,  it  held  that  the 
mortgagee  could  not  enlarge  his  security,  and  they  refused  to 
order  a  receiver  or  manager  to  be  appointed.  For  these  reasons 
I  am  of  opinion  that  the  subject-matter  of  the  security  in  this 
case  is  the  colliery,  and  the  right  to  work  it  as  contended  for  by 
the  Plaintiffs. 

If  the  matter  had  rested  there,  and  nothing  had  taken  place 
except  that  on  the  10th  of  January,  1895,  this  originating 
summons  had  been  taken  out  by  the  Plaintiffs  for  foreclosure  of 
their  mortgage  and  sale,  I  suppose  that  under  the  25th  section 
of  the  Judicature  Act  it  would  have  been  held  by  any  Court  that 
it  was  just  and  convenient  that  a  receiver  and  manager  should 
be  appointed.  But  it  is  said  that  something  did  occur  between 
the  granting  of  a  mortgage  in  March,  1892,  and  January,  1895, 
namely,  that  the  Plaintiffs,  that  is  the  County  of  Gloucester  Bank, 
in  October,  1894,  entered  into  possession,  and  that  therefore 
they  are  not  entitled  to  ask  for  a  receiver.  For  reasons  which 
have  been  given  by  Lord  Ralsbury  and  Lord  Justice  Lindley, 
the  mere  fact  of  their  having  entered  into  possession  as  they 
did  does  not  in  my  judgment  render  it  unjust  or  inconvenient 
in  this  case  that  a  receiver  and  manager  should  be  appointed. 

There  is  one  other  point  about  the  mortgage  deed  not  having 
been  duly  executed  so  as  to  be  binding  upon  the  Defendant 
company.    I  have  nothing  to  add  except  to  say  that  the  cases 
which  were  cited,  the  Boyal  British  Bank  v.  Turquand  (2)  and 
(1)  [1892]  1  Ch.  64.  (2)  6  E.  &  B.  327. 
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the  case  in  the  House  of  Lords,  MaJioney  v.  East  Holy  ford  O.A. 
Mining  Company  (I),  are  conclusive  to  shew  that  this  was  a  duly  1895 
•executed  deed.  County  of 

For  these  reasons  I  think  that  the  judgment  appealed  from 
should  be  reversed  and  the  appeal  allowed. 

KUDRY 

Mbrthyh 

Solicitors :  Biddell,  Vaizey  &  Smithy  agents  for  Vachell  &  Son,  Steam  and 
Cardiff ;  Ince,  Colt  &  Ince,  agents  for  Ingledew  &  Sons,  Cardiff.  Colliery 


Company. 
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MAKSHALL  v.  TAYLOK.  o.A. 


[1894   M.  104.] 

Limitations^  Statute  of — Hedge  and  Ditch — Presumption  of  Ownership — Dis- 
possession— Acts  of  Ownership — Beal  Property  Limitation  Acts,  1833  and 
1874  (3  <fc  4  Will.  4,  c.  27,  s.  3 ;  37  cfc  38  Vict,  c.  57,  s.  1). 

The  Plaintiff  and  Defendant  were  owners  of  adjacent  houses.  The 
gardens  of  the  two  houses  were  formerly  separated  by  an  open  ditch,  and 
on  the  Plaintiffs  side  of  the  ditch  was  a  hedge.  In  1868  the  owner  of 
Plaintiff's  house  laid  drain-pipes  along  the  ditch,  into  which  he  allowed 
the  drainage  of  his  own  and  the  Defendant's  house  to  run,  and  at  the  same 
time  covered  in  the  ditch.  From  that  time  the  surface  of  the  ditch  was 
used  by  the  owner  of  Defendant's  house  as  part  of  his  garden ;  and  more 
than  twelve  years  before  the  action  was  brought  the  Defendant  paved 
part  of  the  surface  with  cobble-stones  and  laid  cinders  on  part,  and  also 
planted  a  rose-garden  and  made  a  fowl-house  on  other  parts.  But  the 
Plaintiff  continued  to  cut  his  hedge  from  the  Defendant's  side,  and  on 
^wo  occasions  opened  the  ditch  to  clean  out  the  drains  : — 

Held  (reversing  the  decision  of  the  Yice-Chancellor  of  the  County 
Palatine  of  Lancaster),  that,  assuming  that  the  Plaintiff  was  the  original 
owner  of  the  ditch,  he  had  lost  the  ownership  of  the  surface  by  lapse  of 
time,  the  acts  of  ownership  of  the  Defendant  having  been  sufficient  to 
dispossess  him  within  the  meaning  of  the  3rd  section  of  the  3  &  4  Will.  4, 
c.  27. 

Leigh  v.  Jach  (2)  distinguished. 

Quaere,  whether  the  presumption  that  a  ditch  belongs  to  the  owner  of 
■  the  adjacent  hedge  applies  to  a  natural  watercourse  or  only  to  an  artificial 
ditch. 

This  was  an  appeal  from  a  decision  of  Mr.  W,  F,  Robinson,  Q.C., 
Vice-Chancellor  of  the  County  Palatine  of  Lancaster. 

(1)  Law  Kep.  7  H.  L.  869.  (2)  5  Ex.  D.  264. 

Vol.  I.  1895.  2  Z  I 


1895 
March  7. 
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V. 

Tayloe. 


O.A.  The  Plaintiff  James  Marshall  and  the  Defendant  William 
1895  Taylor  were  the  owners  of  adjacent  houses  at  AughtoUy  facing 
Marotall  y^OBid  from  Preston  to  Liverpool.  Both  houses  were  surrounded 
by  a  garden.  The  two  gardens  were  formerly  separated  by  an 
open  ditch  running  east  and  west,  into  which  the  drainage  of 
the  Plaintiffs  house  used  to  run,  and  on  the  south  side,  on 
which  the  Plaintiff's  house  stood,  there  was  a  high  beech-hedge. 
The  owner  of  the  Plaintiff's  house  used  to  cut  this  hedge  and 
keep  it  in  order,  and  for  that  purpose  to  stand,  when  necessary, 
in  the  ditch  on  the  north  side  of  the  hedge.  About  the  year 
1868  the  previous  owner  laid  drain-pipes  along  the  ditch,  into 
which  the  drainage  of  the  Plaintiff's  and  Defendant's  houses 
ran,  and  he  at  the  same  time  covered  in  the  ditch.  The  Plaintiff 
purchased  his  house  in  1871.  In  the  deed  of  conveyance  the 
property  was  described  as  "  all  that  messuage  and  garden  and 
land  thereto  belonging,  containing  together  3  roods  and  24 
perches,  including  the  hedge-row  or  fence  on  the  north-west  side 
of  the  said  premises." 

The  Defendant  came  into  possession  of  his  house  in  187'). 
According  to  the  measurement  of  the  property  in  the  purchase- 
deed  it  did  not  appear  to  include  the  ditch  in  question.  But 
ever  since  the  ditch  had  been  filled  in  the  surface  had  been 
within  the  yard  and  garden  of  the  Defendant's  house,  and  had 
been  used  as  a  pathway  to  the  further  end  of  his  garden.  This- 
pathway  the  Defendant  covered  with  cinders,  and  he  paved  that 
portion  of  it  which  ran  past  his  stables  and  coach-house  with 
cobble-stones.  He  also  erected  a  fowl-house  on  the  pathway  at 
the  end  of  his  garden,  and  planted  rose-trees  and  other  trees  in 
another  part  of  it. 

The  Plaintiff  still,  however,  continued  to  cut  his  hedge  from 
the  north  side  when  it  required  trimming,  and  on  two  occasions- 
he  opened  the  ditch  for  the  purpose  of  cleaning  out  the  drain. 
This  was  done  with  the  knowledge  and  acquiescence  of  the 
Defendant,  but  the  evidence  was  not  clear  whether  the  Defen- 
dant's permission  to  enter  his  garden  had  been  previously 
obtained. 

The  Plaintiff  now  brought  an  action  for  a  declaration  that  the 
slip  of  land,  to  the  distance  of  four  feet  from  the  Plaintiff'* 
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hedge,  forming  the  site  of  the  ditch,  belonged  to  the  Plaintiff,  C.  A. 
and  for  an  injunction  to  restrain  the  Defendant  from  trespassing  1895 
on  that  strip  of  land.  Marshall 

The  Vice-Chancellor  was  of  opinion  that  the  evidence  proved  t^ylor 

that  the  ditch  originally  belonged  to  the  Plaintiff,  and  that  he   

had  not  been  dispossessed  of  it  within  the  meaning  of  the  3rd 
section  of  the  3  &  4  Will.  4,  c.  27,  by  the  acts  of  ownership  of  the 
Defendant,  such  acts  being  in  his  opinion  not  inconsistent  with 
the  Plaintiff's  continued  ownership  of  the  land.  He  therefore 
made  the  declaration  and  granted  the  injunction  prayed,  but 
subject  to  such  easements  as  the  Defendant  had  acquired  over  it. 

The  Defendant  appealed  from  this  judgment. 

Neville,  Q.C.,  and  A,  Butherford,  for  the  Appellant :  — 
The  presumption  that  a  ditch  belongs  to  the  owner  of  the 
hedge  only  applies  to  an  artificial  boundary  ditch ;  but  there  is 
no  evidence  that  the  ditch  in  the  present  case  was  an  artificial 
ditch.  It  is  more  probable  that  it  was  a  natural  watercourse. 
But  if  the  ditch  originally  belonged  to  the  Plaintiff  or  his 
predecessors,  it  passed  into  the  possession  of  the  owner  of  the 
Defendant's  house  more  than  twelve  years  before  the  action  was 
brought,  probably  by  an  arrangement  between  him  and  the  owner 
of  the  Plaintiff's  house,  and  he  has  exercised  acts  of  ownership 
over  it  ever  since  :  Norton  v.  London  and  North  Western  Railway 
Company  (1). 

Warrington,  Q.C.,  and  T,  B.  Hughes,  for  the  Plaintiff: — 

The  evidence  shews  that  the  ditch  was  artificial,  and  was  not 
a  natural  watercourse.  It  was  clearly  the  boundary  between 
the  two  properties,  and  the  presumption  is  that  it  belonged  to 
the  owner  of  the  hedge.  And  this  is  corroborated  by  the  fact 
that  he  trimmed  the  hedge  from  the  side  on  which  the  ditch 
was  when  it  required  trimming :  Vowles  v.  Miller  (2).  It  is 
true  that  some  acts  of  ownership  were  done  by  the  Defendant ; 
but  they  were  all  consistent  with  the  continued  ownership  of  the 
Plaintiff.  There  was,  therefore,  no  dispossession  of  the  Plaintiff 
within  the  meaning  of  sect.  3  of  the  Statute  of  Limitations 

(1)  13  Ch.  D.  268.  (2)  3  Taunt.  137. 

2  Z  2  1 
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0.  A.      (3  &  4  Will.  4,  c.  27).    The  Plaintiff  still  retained  possession 
1895       of  the  ditch  for  all  the  purposes  for  which  he  had  ever  used  it : 
Marshall  Leigh  v.  Jack  (1) ;  Searby  v.  Tottenham  Bailway  Company  (2). 


V. 

Taylor. 


Lord  Halsbury  : — 

So  far  as  the  facts  found  by  the  Yice-Chancellor  are  concerned 
I  am  not  disposed  to  interfere  with  his  conclusions.  The  only 
point  in  which  I  differ  from  him  is  the  inference  he  has  drawn 
from  the  facts  which  he  has  found ;  and  in  that  respect  I  am 
afraid  I  cannot  concur  with  him. 

With  reference  to  the  origin  of  this  property — this  strip  of 
four  feet  running  down  for  a  distance  of  eighty  feet — I  do  not 
feel  very  strongly  either  one  way  or  the  other.  I.  think  the 
inclination  of  my  opinion  would  be,  if  I  were  compelled  to  arrive 
at  a  judgment  upon  it,  that  the  Plaintiff  originally  possessed  this 
piece  of  land,  though  perhaps  I  am  more  influenced  than  I  ought 
to  be  by  the  exact  coincidence  of  the  measurements.  I  do  not 
know  whether  there  was  originally  or  not  a  drain  here,  and  I 
place  no  reliance  at  all  upon  any  supposed  presumption  that  arises 
from  the  position  of  the  hedge  and  the  ditch,  if  it  was  a  ditch. 
I  entertain  considerable  doubt  myself  whether  it  was  not  a  small 
grip  formed  by  the  lie  of  the  land,  and  the  wash  of  the  rain-water 
rushing  down  gradually  enlarged  it  until  it  became  what  people 
agreed  to  call  a  ditch ;  but  the  undoubted  fact  remains  that  at 
one  period  the  Plaintiff's  predecessor  in  title  did  cover  it  in,  and 
did  make  this  drain  ;  although  that  fact  also  is  qualified  by  this, 
that  in  making  the  drain  it  was  made  a  drain  for  both  houses ; 
and  one  perhaps  might  infer  that  it  was  done  at  the  joint 
instance  of  both  parties,  as  it  drained  both  houses.  As  we  do 
not  know  anything  of  the  facts,  except  that  it  was  done  by  one 
of  the  parties,  it  might  possibly  have  been  done  by  one  at  the 
expense  of  both,  or  with  the  assent  of  the  other ;  but  coupling 
the  description  in  the  Defendant's  conveyance  with  the  undoubted 
fact  that  it  was  the  Plaintiff  who  did  cover  in  this  which  has 
now  become  a  sewer  (I  hardly  know  how  to  describe  it),  the  in- 
clination of  my  opinion  undoubtedly  is,  that  it  did  once  belong 
to  the  Plaintiff. 

(1)  6  Ex.  D.  264.  (2)  Law  Rep.  5  Eq.  409. 
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But  then  the  question  comes,  whether,  under  the  statute,  the      c.  A. 
occupation  of  it  since  that  time  has  not  been  such  as  to  exclude  1895 
the  Plaintiff,  and  to  give  it  to  the  Defendant.    I  come  to  the  maeshall 
conclusion  that  it  has.    It  is  impossible,  I  think,  to  speak  with  rji^yLOR 
exact  precision  about  the  degree  of  possession  or  dispossession  ^ 

that  will  do,  unless  you  have  regard,  as  Lord  Justice  Cotton   

said,  in  the  case  which  is  so  much  relied  upon,  Leigh  v.  Jack  (1), 
to  the  nature  of  the  property.  In  that  case,  which  the  Vice- 
Chancellor  himself  quotes,  the  person  who  set  up  a  possession 
inconsistent  with  the  rights  of  the  person  to  whom  the  property 
originally  belonged  had  a  strip  of  land  on  either  side  of  the 
intended  road,  and  he  incumbered  that  intended  road  with 
various  articles  of  his  trade,  but  in  no  sense  was  there  any 
exclusive  possession.  As  I  read  the  fabts,  and  the  arbitrator 
there  found,  there  was  no  exclusive  possession  sufficient  to  make 
the  possession  change  so  as  to  put  it  in  him  and  dispossess  the 
real  owner  of  the  land.  But  such  a  piece  of  land,  and  such  a 
user,  seems  to  me  to  have  no  relation  at  all  to  such  a  thing  as 
we  are  now  discussing.  The  true  nature  of  this  particular  strip 
of  land  is  that  it  is  inclosed.  It  cannot  be  denied  that  the  person 
who  now  says  he  owns  it  could  not  get  to  it  in  any  ordinary  way. 
I  do  not  deny  that  he  could  have  crept  through  the  hedge,  or,  if 
it  had  been  a  brick  wall,  that  he  could  have  climbed  over  the 
wall ;  but  that  was  not  the  ordinary  and  usual  mode  of  access. 
That  is  the  exclusion — the  dispossession — which  seems  to  me  to 
be  so  important  in  this  case.  It  is  true  that  for  a  certain 
number  of  years,  say  fifteen  years — which  is,  I  think,  the  longest 
period  of  which  there  is  actual  evidence — the  owner  of  the  ad- 
joining garden,  perhaps  the  original  owner  of  this  piece  of  land, 
was  in  the  habit  of  sending  his  agent  into  the  other  garden  and 
clipping  the  hedge.  But  the  same  witness  who  proves  that 
proves  that  he  had  at  some  time  deposited  the  clippings  on  the 
midden  belonging  to  the  Defendant,  and  that  sometimes  he  left 
it  at  other  parts  of  the  ground  ;  but,  as  was  fairly  admitted,  he 
was  doing  acts  which  by  no  possibility  could  be  acts  done  as  of 
right.  Neither,  as  far  as  I  can  see,  was  there  any  right  to  go 
through  the  gate.    The  very  fact  that  he  could  have  got  through 

(1;  6  Ex.  D.  264. 
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^-  ^-  the  hedge  indicates  to  my  mind  that  there  could  have  been  no 
right  to  go  through  the  gate,  which  admittedly  belongs  to  the 
Mabshall  present  Defendant.  Then  are  we  to  infer,  although  it  is  accom- 
Tatloe  panied  by  a  request  to  be  allowed  to  go  through  the  gate  of  the 
present  Defendant,  accompanied  by  acts  which  undoubtedly  are 
done  by  permission,  that  there  was  still  a  possession  in  the 
Plaintiff  which  entitles  him  to  say  he  has  never  been  dispossessed 
because  he  did  clip  this  hedge  ?  I  confess  that  does  not  appear 
to  me  to  be  a  reasonable  inference.  When  we  come  to  see  what 
the  property  of  the  Defendant  is — that  part  of  this  place  is 
covered  with  cobble-stones,  and  made  a  part  of  the  yard — that 
on  another  part  of  it  a  rose-garden  is  made,  and  when  we  con- 
sider the  continuity  of  the  pathway,  which  is  also  cindered  and 
treated  as  part  of  the  adjoining  garden,  it  seems  to  me  it  is  about 
as  strong  an  aggregate  of  acts  of  ownership  as  you  can  well 
imagine  for  the  purpose  of  excluding  the  possession  of  anybody 
else.  [His  Lordship  then  referred  to  portions  of  the  evidence 
which  led  to  the  inference  that  the  Plaintiff  in  recent  times 
treated  the  hedge  as  his  boundary,  and  asked  permission  of  the 
Defendant  to  enter  his  garden  for  the  purpose  of  cutting  the 
hedge.    He  then  continued  : — ] 

.Under  these  circumstances,  I  come  to  the  conclusion  that, 
whatever  may  have  been  the  original  state  of  the  title,  there  has 
been  complete  dispossession  of  the  Plaintiff  here,  and  that 
subject  to  the  right,  which  is  also  left  in  obscurity,  for  the  joint 
occupation  and  user  of  the  drain-pipes  themselves  for  the  purpose 
of  carrying  the  drainage  from  both  houses,  the  Defendant  is  now 
entitled  to  the  possession  of  this  piece  of  land  in  dispute.  I 
therefore  think  that  this  appeal  ought  to  be  allowed. 

LiNDLEY  L.J. : — 

I  have  arrived  at  the  same  conclusion  as  my  Lord.  I  do  not 
think  the  case  is  a  very  easy  one  to  determine.  We  start  with 
this :  that  as  far  back  as  we  know  the  real  state  of  things,  there 
were  two  coterminous  pieces  of  land  belonging  to  two  houses 
which  were  close  to  each  other,  and  we  are  told  that  the  land 
was  of  this  description :  the  watershed  sloped  from  the  highway 
to  the  west,  and  the  land  sloped  on  both  sides  down  to  what  has 
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been  referred  to  as  the  ditch.  That  there  was  something  in  the 
shape  of  a  ditch  or  drain  between  the  ground  occupied  now  by 
the  Plaintiff  and  by  the  Defendant,  running  from  the  road  down- 
hill towards  the  west,  seems  pretty  plain.  Whether  that  ditch 
or  drain,  or  whatever  you  call  it,  was  artificial  or  whether  it  was 
natural,  nobody  knows.  It  did  not  run  straight  like  a  ditch  cut 
for  a  drain  ;  but  it  ran  more  or  less  meandering  down,  twisting 
about  more  or  less  as  shewn  by  the  plan,  and  on  the  Plaintiff's  side 
of  it  there  was  a  thick,  tall  beech-hedge,  and  that  hedge  belongs 
to  the  Plaintiff.  There  is  no  doubt  about  that.  The  ownership 
of  the  ditch,  if  it  rested  on  presumption,  would,  I  should  say,  be 
extremely  doubtful.  I  doubt  very  much  whether  the  ordinary 
doctrine  which  we  find  laid  down  in  the  books  is  applicable  to  a 
-case  where  you  do  not  know  that  the  ditch  is  artificial.  When 
you  do  know  that  the  ditch  is  artificial,  there  is  no  difficulty  in 
applying  the  ordinary  rule  that  the  ditch  belongs  to  the  hedge, 
and  that  the  owner  of  the  hedge  is  the  owner  of  the  ditch ;  but 
when  you  know  nothing  about  the  ditch,  I  doubt  whether  that 
presumption  arises.  Now,  it  is  certain  that  in  1868  the  Plaintiff's 
predecessor  filled  up  that  ditch,  and  put  in  a  pipe-drain  which 
has  been  used  from  that  time  down  both  by  the  Plaintiff  and  the 
Defendant  and  their  predecessors.  That  distinct  act  of  owner- 
ship, as  to  which  there  is  no  dispute,  looks  very  much  as  if  the 
ownership  of  the  ditch  was  in  the  Plaintiff,  and  I  shall  assume  it 
was.  I  think  that  is  rather  strengthened  by  the  measurement  of 
the  Defendant's  land  in  his  conveyance.  Therefore,  apart  from 
the  presumption  and  takiug  the  facts  as  I  have  stated  them,  and 
giving  due  effect  to  that  act  of  ownership  in  1868, 1  shall  assume 
that  that  ditch  was  the  Plaintiff's.  He  did  not  put  up  a  fence  or 
posts  or  do  anything  which  would  indicate  an  intention  to  retain 
possession  of  the  surface.  He  simply  left  it  alone,  and  from 
1868  downwards  the  soil  that  has  been  put  in  the  ditch  by  the 
Plaintiff  has  been  used  by  the  Defendant  in  the  way  I  will 
mention.  All  that  portion  of  it  which  was  next  the  beech-hedge, 
about  seventy  or  eighty  feet  from  the  road,  has  been  treated  by 
the  Defendant  as  his  own.  He  has  planted  it ;  he  has  made  a 
fowl-house  on  it ;  he  has  put  rose-trees  on  it  and  cultivated 
them ;  he  has  put  cobbles  on  it  for  the  use  of  his  stables,  and 


O.A, 

1895; 


M^SHALL 
V. 

Tayloe. 

Lindley  L.J. 


648 


CHANCERY  DIVISION. 


[1895] 


0.  A. 

1895 


Mabshall 

V. 

Tatlob. 

Lindley  L.J. 


has  cindered  it.  From  about  1875  he  has  used  it  as  part  of  hia 
own  kitchen-garden. 

Now,  what  has  the  Plaintiff  done  ?  He  has  trimmed  the  hedge^ 
and  in  doing  that,  except  once,  when  I  think  somebody  got 
through  the  hedge,  he  has  always  been  round  by  the  Defendant's 
front  gate,  either  asking  leave  or  taking  it  for  granted  there 
was  no  objection,  and,  when  he  hajs  gone  round  and  trimmed  the 
hedge,  he  has,  by  leave  of  the  Defendant,  put  the  trimmings 
upon  the  Defendant's  midden.  In  addition  to  that  this  drain 
has  been  twice  blocked  up,  and  the  Plaintiff  has  opened  it  out 
and  put  it  right.  Now,  what  is  the  inference  from  that  ?  Can 
it  be  said  that  the  Defendant  has  had  possession  of  that  strip  of 
land  for  the  time  necessary  to  give  him  title  by  the  Statute  of 
Limitations  ?  Or  is  it  to  be  said  the  Plaintiff  has  retained  posses- 
sion to  such  an  extent  as  to  prevent  the  Defendant  from 
acquiring  such  title  ?  When  you  look  at  the  whole  circum- 
stances, and  the  unquestioned  enjoyment  of  that  strip  of  land 
by  the  Defendant  by  doing  what  I  have  referred  to,  I  think  the 
true  inference  is  that  the  Defendant  has  been  in  possession  to 
the  exclusion  of  the  Plaintiff,  and  that  all  the  Plaintiff  has  done 
is  to  clip  this  hedge.  Whether  he  has  an  easement  to  do  it  or 
not  I  do  not  know.  It  has  never  been  questioned,  and  always 
has  been  done  in  a  friendly  way.  I  think  it  is  very  likely  that 
he  has  a  right  to  go  on  the  Defendant's  land  to  clip  this  hedge. 
But  when  it  comes  to  the  ownership  of  the  soil,  it  strikes  me  the 
Defendant  has  made  out  such  an  exclusive  possession  of  this 
little  strip  of  land  by  using  it  in  the  way  which  he  has  done  for  so 
many  years  that  he  has  acquired  a  title  by  the  statute.  That  view 
of  the  case,  the  learned  Vice-Chancellor  thought,  was  displaced 
by  the  case  of  Leigh  v.  JacJc  (1).  I  do  not  think  it  is  when  you 
look  at  it.  I  think  the  case  is  much  nearer  Norton  v.  London  and 
North  Western  Bailway  Comjpany  (2).  The  Court  there  came  to  the 
conclusion  there  had  been  enough  done  to  give  title  by  the  statute. 

Therefore,  assuming  as  I  do  that  this  little  bit  of  land  was 
originally  the  Plaintiff's,  it  seems  to  me  he  has  lost  it  by  the 
uninterrupted  possession  of  the  Defendant.  I  think,  therefore, 
the  appeal  ought  to  be  allowed. 

(1)  5  Ex.  D.  264.  (2)  13  Ch.  D.  268. 
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I  am  of  the  same  opinion.  This  is  an  action  brought  by  the 
Plaintiff  to  recover  possession  of  a  long  strip  of  land,  four  feet  Marshall 
in  width,  which  lies  on  the  other  side  of  the  hedge  to  that  on  Taylor. 
which  his  own  premises  are  situate.  The  Defendant  says  to  the 
Plaintiff  that  which  every  Defendant  is  entitled  to  say  when 
sued  in  ejectment,  "  First  of  all,  prove  the  land  is  yours,"  and 
then,  "  Assuming  you  make  out  that  at  one  time  the  locus  in 
quOy  that  is  this  strip  of  four  feet  wide,  on  the  other  side  of  your 
hedge,  was  yours,  I  say  I  have  acquired  a  right  to  it  under  the 
statute,  having  been  in  possession  of  it  for  more  than  twelve  years 
before  action  brought." 

Now,  speaking  for  myself,  I  should  certainly  have  come  to  the 
conclusion  as  regards  the  first  issue  that  the  Plaintiff  had  made 
out  that  at  one  time  this  strip  of  land  had  been  his  own  freehold. 
I  am  not  at  all  sure  that  the  presumption — whether  it  is  of  fact 
or  law  I  do  not  stop  to  inquire — that  where  you  have  what 
apparently  is  an  artificial  hedge  and  an  artificial  ditch,  the 
ownership  of  the  soil,  not  only  of  the  hedge,  but  of  the  ditch, 
belongs  to  the  person  who  has  the  field  inside  the  hedge,  applies 
to  this  case,  for  the  ditch  does  not  appear  necessarily  to  be  an 
artificial  ditch,  but  may  have  been  a  watercourse  formed  by 
nature.  It  is  not  necessary  to  decide  this,  because  it  appears  that 
that  act  of  the  Plaintiff  in  1868  is  the  strongest  possible  fact 
to  shew  that  at  that  time  everybody  treated  the  ditch  as  belong- 
ing to  the  Plaintiff.  A  stronger  act  of  ownership  cannot  be 
exercised  over  a  piece  of  land  like  this  than  to  fill  up  a  ditch 
and  bear  the  expense  of  it,  which  the  Plaintiff  did  on  that 
occasion,  and  this  prima  facie  case  is  strongly  fortified  by  the 
fact  that  when  the  Plaintiff  looks  into  the  Defendant's  title-deeds 
he  finds  that  the  Defendant  never  bought  this  four  feet  at  all, 
according  to  the  dimensions  in  his  deeds.  Therefore,  if  the  only 
point  in  this  case  had  been  whether  or  not  this  four  feet  strip 
of  land  had  ever  been  the  Plaintiff's,  I  should  certainly  have 
held  that  the  Plaintiff  had  made  out  his  case — that  it  did  at  one 
time  belong  to  him. 

Now  when  this  strip  of  land  was  filled  up  by  the  Plaintiff  in 
1868,  he  apparently  laid  down  in  it  a  drain-pipe  which  was  to  be 
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0.  A.      the  common  drain  for  the  Plaintiffs  and  the  Defendant's  house, 
1895       Now  what  has  happened  since  that  date  ?    First  of  all,  on  the 
Marshall  Defendant's  side  of  the  hedge  the  Defendant  planted  oak,  rose, 
Tatlob  other  trees  upon  a  portion  of  this  strip.    That  was  done,  we 

were  told,  about  1875,  and  is  as  strong  an  act  of  ownership  as  one 
man  can  exercise  over  a  piece  of  land  ;  and  the  trees  have  been 
allowed  to  remain  unmolested  by  his  neighbour,  the  Plaintiff,  for 
a  period  of  sixteen  or  seventeen  years.  But  that  is  not  all.  Over 
another  portion  of  this  disputed  strip  the  Defendant  paved  the 
land  with  a  cobble  pavement.  That,  again,  is  as  strong  an  act 
of  ownership  as  well  can  be.  Those  cobbles  have  been  allowed  to 
remain  from  the  time  when  they  were  put  down  in  1875  till  the 
present  time.  Then,  what  next  was  done  ?  The  Defendant  did  not 
wish  to  carry  the  cobbles  all  down  the  side  of  his  garden,  so,  having 
planted  a  portion  of  this  four  feet  strip  of  land,  and  having 
paved  another  portion  of  it,  he  has,  over  the  residue  of  the  four  feet, 
according  to  the  learned  Vice-Chancellor's  finding,  which  I  adopt, 
made  a  cinder-path  for  the  purpose  of  traversing  the  surface  of 
it  and  going  to  a  fowl-house,  which  he  erected  over  a  portion  of 
the  strip  at  the  end  of  the  garden.  Those  acts  were  all  done 
somewhere  about  the  year  1875,  or,  at  any  rate,  more  than  twelve 
years  before  action  brought.  Now  what  is  the  law  applicable  to 
such  a  state  of  facts  as  this  ?  It  is  this :  there  must  be  actual 
possession  by  the  one  and  a  discontinuance  of  possession  by  the 
other ;  or,  in  other  words,  in  this  case  it  must  be  proved  by  the 
Defendant,  who  is  setting  up  the  Statute  of  Limitations^  that  there 
has  been  an  actual  possession  of  the  land  in  dispute  by  him  for 
the  statutory  period,  and  during  that  period  a  discontinuance  of 
possession  by  the  Plaintiff.  Those  two  facts  must  be  always 
proved  to  constitute  a  defence  under  the  statute.  I  have  re- 
capitulated the  facts,  and  I  cannot  myself  think  that  a  stronger 
case  could  well  be  made  out  of  actual  possession  by  the  Defendant, 
considering  the  locus  in  quo  which  is  in  dispute. 

Now  comes  the  other  question.  Although  the  Defendant  has 
been  in  actual  possession  of  this  land  for  the  necessary  period 
of  twelve  years,  has  the  Plaintiff  at  the  same  time  been  out  of 
possession — has  he  discontinued  possession  of  this  land  ?  The 
nature  of  the  land  has  been  such  that  the  Plaintiff  could  never 
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get  on  to  it  without  asking  leave  or  crawling  through  the  hedge  ;  C.  A. 
but  he  says  he  has  not  discontinued  possession  of  this  strip  of  1895 
land  because  year  by  year,  without  asking  leave  except  to  get  Marshall 
in — and  very  likely  without  asking  leave  to  get  in — he  has  gone  tatlob. 
to  the  other  side  of  his  beech-hedge  and  trimmed  it.  Is  that  a  ^  l.  l.j. 
continuing  in  possession  of  the  four  feet  of  land,  or  is  it  con- 
sistent  with  his  simply  having  an  easement  over  the  Defendant's 
land  for  the  purpose  of  trimraiug  the  hedge?  The  case  that 
was  cited  of  Norton  v.  London  and  North  Western  Railway  Com- 
pany (1)  is  very  apposite  to  this,  for  in  the  judgment  of  this 
Court,  which  was  delivered  by  Lord  Justice  James,  it  was  pointed 
out  that,  although  the  land  in  dispute  undoubtedly  at  one  time 
had  been  the  land  of  the  railway  company,  still  by  non-user 
they  had  lost  their  right  to  it,  and  as  the  only  thing  they  did  was 
going  round  to  clip  the  other  side  of  the  hedge  on  the  outside 
of  the  line,  that  was  not  an  act  of  possession  at  all,  but  was  to 
be  attributed  to  an  easement  to  trim  the  hedge,  which  it  was 
their  duty  to  do.  Now,  what  other  act  of  possession  during  all 
this  period  does  the  Plaintiff  set  up  ?  He  says  that  twice  since 
1868,  when  the  drain-pipe  was  choked  and  overflowed,  and  the 
water  therein  flowed  back  into  the  Plaintiff's  and  the  Defendant's 
premises,  first  about  ten  years  ago,  and  again  in  the  year  1894, 
he  went  in  and  took  up  what  was  necessary  for  the  purpose  of 
cleaning  this  drain  so  as  to  allow  the  water  to  escape  down  it,  and 
not  overflow  the  surface.  To  what  is  that  to  be  attributed  ?  Is 
that  to  be  attributed  to  a  right  he  had  of  cleaning  so  as  to  have 
the  sewage  discharged  down  the  drain,  or  is  it  an  act  of  owner- 
ship which  shews  there  had  been  no  discontinuance  of  possession 
by  the  Plaintiff  during  the  statutory  period  ?  In  my  judgment 
those  acts  are  applicable  to  the  former,  and  not  to  the  continuance 
in  possession  of  the  soil  during  the  statutory  period. 

For  these  reasons  I  think  the  judgment  of  the  Court  below 
should  be  reversed  and  entered  for  the  Defendant. 

Solicitors:  Wynne,  Holme  &  Wynne,  agents  for  Kennedy  & 
Glover,  OrmsMrJc ;  Norris,  Aliens  &  Chapman,  agents  for  J,  if. 
Quiggin  &  Brothers,  Liverpool, 

(1)  13  Ch.  D.  268.  M.  W. 
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Administration — Insolvent  Estate — Creditor — Priority — Claim  of  Wife  for 
Money  lent  to  Husband  for  Purposes  of  Trade  or  Business — Postponement 
of  Claim — Married  Women's  Property  Act,  1882  (45  dfc  46  Vict.  75),  s.  3 — 
Judicature  Act,  1875  (38  &  39  Vict,  c.  77),  s.  10. 

By  the  combined  effect  of  sect.  3  of  the  Married  Women's  Property  Act, 
1882,  and  sect.  10  of  the  Judicature  Act,  1875,  in  the  administration  by 
the  Court  of  the  assets  of  a  deceased  person  whose  estate  may  prove  to  be 
insolvent,  the  claim  of  the  widow  for  money  lent  to  the  deceased  for  the 
purposes  of  his  trade  or  business  is  postponed  to  the  claims  of  his  other 
creditors. 

In  re  Maggi  (1)  considered. 

Sect.  10  of  the  Judicature  Act,  1875,  applies  to  an  estate  of  a  deceased 
person  which  is  sufficient  for  payment  in  full  of  his  debts  and  liabilities, 
apart  from  the  costs  of  administration,  but  becomes  insufficient  by  reason 
of  such  costs. 

This  was  an  appeal  from  a  decision  of  the  Chancellor  of  the 
County  Palatine  of  Durham. 

Mary  Elizabeth  Tarn,  on  behalf  of  herself  and  all  other  creditors 
of  George  Leng,  deceased,  brought  an  action  against  the  executrix 
of  his  will  for  the  administration  of  his  estate. 

The  testator's  widow  carried  in  a  claim  in  the  administration 
for  advances  made  to  the  testator  in  his  lifetime  for  the  purposes 
of  his  business,  and  her  claim  was  allowed  at  £71,  with  a  further 
sum  for  costs. 

On  taking  the  accounts,  it  appeared  that  at  the  death  of  the 
testator  his  assets  exceeded  his  debts,  but  that  such  assets  were 
i^ot  sufficient  for  payment  of  the  debts  in  full,  after  providing  for 
the  costs  of  the  administration  action.  Upon  the  further  con- 
sideration of  the  action  the  Plaintiff  applied  that  the  widow's 
claim  might  be  postponed  to  the  claims  of  the  other  creditors. 
The  Chancellor  of  the  Duchy  held  that  upon  the  true  construc- 
tion of  sect.  10  of  the  Judicature  Act,  1875,  and  sect.  3  of  the 


(1)  20  Ch.  D.  545. 
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Married  Women  s  Property  Act,  1882,  the  claim  ought  to  be  C.A. 
postponed,  and  declared  accordingly.    The  widow  appealed.  1895 

Bedman,  for  the  Appellant : —  Leng. 

The  question  is  whether,  by  the  combined  operation  of  sect.  3  "^^^^ 
of  the  Married  Women's  Property  Act,  1882  (1),  and  sect.  10  of  the  Emmebson. 
Judicature  Act,  1875  (2),  a  married  woman  who  has  lent  money  to 
her  husband  for  the  purposes  of  his  business  is  prevented  from 
proving  in  competition  with  his  other  creditors  in  an  adminis- 
tration action  in  which  the  estate  of  the  testator  was  sufficient 
to  pay  all  his  debts  or  liabilities  at  the  date  of  his  death,  but 
became  insufficient  by  reason  of  the  costs  of  administration. 

First,  this  estate  is  not  insolvent.  Sect.  10  of  the  Judicature 
Act,  1875,  applies  to  the  assets  of  any  person  "  whose  estate  may 
prove  to  be  insufficient  for  the  payment  in  full  of  his  debts  and 
liabilities,"  and  to  any  company  "  whose  assets  may  prove  to  be 
insufficient  for  the  payment  of  its  debts  and  liabilities  and  the 
costs  of  winding-up."  The  difference  of  the  language  in  the 
two  cases  shews  that  in  determining  the  solvency  of  the  estate  of 
a  deceased  person  for  the  purposes  of  this  section  the  Legislature 
did  not  intend  that  the  costs  of  administration  should  be  taken 
into  account. 

Secondly,  this  section  does  not  extend  sect.  3  of  the  Married 

(1)  Sect.  3  of  the  Married  Women^s  who  may  die  after  the  commencement 
Property  Act,  1882,  is  as  follows  : —       of  this  Act,  and  whose  estate  may 

"  Any  money  or  other  estate  of  the  prove  to  be  insufficient  for  the  pay- 
wife  lent  or  entrusted  by  her  to  her  ment  in  full  of  his  debts  and  liabilities, 
husband  for  the  purpose  of  any  trade  and  in  the  winding-up  of  any  company 
or  business  carried  on  by  him,  or  other-  \mder  the  Companies  Acts,  1862  and 
wise,  shall  be  treated  as  assets  of  her  1867,  whose  assets  may  prove  to  be 
husband's  estate  in  case  of  his  bank-  insufficient  for  the  payment  of  its 
ruptcy,  under  reservation  of  the  wife's  debts  and  liabilities,  and  the  costs  of 
claim  to  a  dividend  as  a  creditor  for  winding-up,  the  same  rules  shall  pre- 
the  amount  or  value  of  such  money  or  vail  and  be  observed  as  to  the  respec- 
other  estate  after,  but  not  before,  all  tive  rights  of  secured  and  unsecured 
claims  of  the  other  creditors  of  the  creditors,  and  as  to  debts  and  liabilities 
husband  for  valuable  consideration  in  provable,  and  as  to  the  valuation  of 
money  or  money's  worth  have  been  annuities  and  future  and  contingent 
satisfied."  liabilities  respectively,  as  may  be  in 

(2)  By  sect.  10  of  the  Judicature  force  for  the  time  being  under  the 
Act,  1875,  "  in  the  administration  by  law  of  bankruptcy  with  respect  to  the 
the  Court  of  the  assets  of  any  person  estates  of  persons  adjudged  bankrupt." 


OHANOEKY  DIVISION. 


[1895] 


Womeris  Property  Act  to  the  case  of  an  administration.  It  does 
not  incorporate  all  the  bankruptcy  law,  but  only  rules  in  par- 
ticular matters :  In  re  West  of  England  Bank  (1) ;  In  re  Albion 
Steel  and  Wire  Company  (2) ;  and  it  does  not  affect  the  rights 
inter  se  of  members  of  the  same  class  of  creditors  :  In  re  Maggi  (3) ; 
In  re  Williams  (4). 

Sect.  3  of  the  Married  Women* s  Property  Act  cannot  be  regarded 
as  a  rule  in  bankruptcy  within  sect.  10  of  the  Judicature  Act, 
1875.  The  only  decision  upon  the  combined  effect  of  the  two 
sections  is  In  re  May  (5),  which  deals  with  the  right  of  retainer. 

Gatey,  for  the  Plaintiff : — 
As  to  the  first  point. 

The  provision  relating  to  insolvent  estates  is  a  re-enactment 
of  sect.  25  of  the  Judicature  Act,  1873,  which  did  not  include 
companies.  No  argument,  therefore,  can  be  founded  on  the 
difference  of  the  language  in  the  two  parts  of  sect.  10.  The 
object  of  sect.  10  is  to  place  insolvent  companies  for  the  pur- 
poses of  the  section  on  the  same  footing  as  insolvent  estates. 
The  costs  of  the  administration  action  are  included  in  the  costs 
of  realizing  the  estate,  and  an  estate  is  not  solvent  if  it  is  not 
sufficient  to  pay  the  debts  of  the  deceased  after  providiug  for 
such  costs.  The  section  must  not  be  so  construed  as  to  make  it 
enact  an  absurdity.  Further,  the  section  applies  if  there  is 
reasonable  ground  for  believing  that  the  estate  will  be  insolvent  : 
In  re  Hopkins  (6).  [Upon  the  second  point  he  cited  In  re 
Genese  (7),  and  In  re  Grason  (8).] 

G.  W,  Melville  Dale,  for  the  Defendant. 

Bedman,  in  reply. 

Cur.  adv,  vult. 

March  11.    Lindley  L.J. : — 

This  case  turns  on  the  combined  effect  of  sect.  3  of  the 
Married  Women's  Property  Act,  1882,  and  sect.  10  of  the  Judica- 

(1)  12  Ch.  D.  823.  (5)  45  Ch.  D.  499. 

(2)  7  Ch.  D.  547.  (6)  18  Ch.  D.  370. 

(3)  20  Ch.  D.  545.  (7)  16  Q.  B.  D.  700. 

(4)  36  Ch.  D.  573,  583.  (8)  12  Ch.  D.  366. 
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ture  Act,  1875.    Sect.  3  of  the  Married  Women  s  Properttj  Act  O.a. 
(45  &  46  Yict.  c.  75)  runs  thus.    [His  Lordship  read  it,  and  1895 
continued  : — ]    This  section  is  curiously  framed.    Money  lent      j„  re 
always  becomes  the  property  of  the  borrower  as  soon  as  he  gets  it. 
The  money  is  his,  although  he  owes  money  to  the  same  amount  -y. 
with  or  without  interest  as  the  case  may  be.    The  section  never-  ^^^^s^^- 
theless  first  of  all  makes  money  lent  or  entrusted  by  a  wife  to  i^^^dieyL-j. 
her  husband  for  the  purposes  of  his  trade  his  assets  in  the  event 
of  his  bankruptcy.   This,  I  suppose,  is  intended  to  be  a  qualifica- 
tion of  the  previous  section,  sect.  2,  which,  as  regards  property, 
treats  a  married  woman  as  a  feme  sole.     The  qualification, 
however,  is  not  general,  but  is  confined  to  the  case  of  her 
husband's  bankruptcy,  by  which  is  meant  when  he  has  been 
adjudicated.    If  the  section  had  stopped  there  the  wife  would 
have  had  no  claim  against  the  assets  of  her  bankrupt  husband 
even  after  payment  of  his  other  creditors ;  her  assets  would  have 
to  be  treated  in  bankruptcy  as  his.    To  prevent  this,  words  are 
added  to  preserve  her  rights  when  all  his  creditors  for  money  or 
money's  worth  are  paid.    Subject  to  their  payment,  she  may 
claim  a  dividend  as  a  creditor.    But  she  can  claim  nothing  in 
the  bankruptcy  until  after  payment  of  all  her  husband's  other 
creditors.    In  other  words,  in  bankruptcy  she  has  no  provable 
debt  until  her  husband's  other  creditors  are  paid.    This  is  the 
short  effect  of  the  section,  although  it  is  most  awkwardly  ex- 
pressed.   In  re  Genese  (1)  is  quite  in  accordance  with  this  view. 
It  was  there  held  that  a  wife  could  not  prove  against  her 
husband's  estate  until  his  other  creditors  had  been  paid  20s.  in 
the  pound. 

I  pass  now  to  the  Judicature  Act,  1875,  s.  10.  [His  Lordship 
read  it,  and  continued  : — ]  Few  sections  in  the  Judicature 
Act  have  created  more  difficulty  than  this,  but  certain  points 
are  now  settled.  It  is  settled  that  the  rules  in  bankruptcy 
which  increase  a  bankrupt's  assets — e.g.,  the  reputed  ownership 
clause,  the  fraudulent  preference  clause,  and  the  sections  which 
defeat  certain  settlements  and  executions — do  not  apply  to 
the  administration  in  Chancery  of  the  assets  of  a  deceased 
person.  Those  assets  must  be  ascertained  by  applying  the 
(1)  16  Q.  B.  D.  700. 
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general  laws  of  property,  and  not  the  special  rules  applicable 
only  to  cases  of  bankruptcy.  The  authorities  for  this  pro- 
position are  In  re  Withernsea  Brickworks  (1),  In  re  Maggi  (2), 
and  Pratt  v.  Inman  (3).  See  also  In  re  Baker  (4).  Two 
further  rules  have  been  settled,  namely  :  First,  that  the 
common  law  right  of  an  executor  or  administrator  to  retain  a 
debt  due  to  himself  is  not  affected  by  sect.  10  of  the  Judicature 
Act,  1875  :  Lee  v.  Nuttall  (5)  ;  In  re  May  (6)  ;  secondly, 
that  this  section  has  not  deprived  judgment  creditors  of  their 
right  to  be  paid  in  priority  to  other  creditors  in  an  adminis- 
tration action,  although  they  have  no  priority  in  bankruptcy  : 
see  Smith  v.  Morgan  (7)  and  In  re  Maggi.  In  In  re  Maggi, 
Lord  Justice  (then  Mr.  Justice)  Fry  came  to  this  conclu- 
sion. But  in  commenting  on  sect.  10  of  the  Judicature  Act, 
1875,  he  seems  to  have  overlooked  the  words,  "  as  to  debts  and 
liabilities  provable,"  and  he  considered  that  sect.  32  of  the 
Bankruptcy  Act,  1869,  which  enacted  that,  subject  to  certain 
specified  exceptions,  all  debts  should  in  bankruptcy  be  paid  pari 
passu,  was  not  made  applicable  to  administration  actions.  No 
doubt  if  that  section  were  held  applicable  in  all  cases  it  would 
exclude  the  right  of  an  executor  to  retain  his  own  debt  and 
would  deprive  judgment  creditors  of  their  priority.  But  these 
persons  are  entitled  to  preference  on  grounds  peculiar  to  them- 
selves, and  the  rules  which  favour  them  are  rather  exceptions  to 
ordinary  rules  as  to  payment  of  debts  than  illustrations  of  those 
rules.  Whilst  I  recognise  the  exceptions,  I  cannot  myself  go  so 
far  as  to  say  that  the  general  rule  in  bankruptcy  which  requires 
debts  (with  some  exceptions)  to  be  paid  pari  passu  is  not  appli- 
cable in  administration  actions  where  the  estate  being  adminis- 
tered is  insolvent.  Whether  debts  entitled  to  priority  in  bank- 
ruptcy are  to  be  treated  as  entitled  to  similar  priority  in 
administering  the  assets  of  a  deceased  insolvent  was  a  question 
on  which  decisions  were  conflicting  (compare  In  re  Albion  Steel 
and  Wire  Company  (8)  ;  In  re  Association  of  Land  Financiers  (9)). 

(1)  16  Ch.  D.  337.  (5)  12  Ch.  D.  61. 

(2)  20  Ch.  D.  545.  (6)  45  Ch.  D.  499. 

(3)  43  Ch.  D.  175.  (7)  5  C.  P.  D.  337. 

(4)  44  Ch.  D.  262.  (8)  7  Ch.  D.  547. 

(9)  16  Ch.  D.  373. 
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All  doubt  on  this  point  was,  however,  removed  by  an  Act  passed  C.  A. 
in  1888  (51  &  52  Vict.  c.  62,  s.  1,  sub-s.  6),  which  makes  the  1895 
•rules  in  bankruptcy  applicable.  in 

Construing  sect.  10  of  the  Judicature  Act,  1875,  by  the  decisions 
and  by  the  express  provision  of  sect.  1,  sub-sect.  6,  of  the  Act  of 
1888,  the  rules  in  bankruptcy  as  to  debts  and  liabilities  provable 
must  now,  I  think,  include  all  rules  as  to  priorities  expressly  LmdieyL.j 
•enacted  by  any  statute  and  made  applicable  in  the  event  of 
bankruptcy.  The  priority  conferred  in  the  case  of  bankruptcy 
by  the  Married  Women  s  Property  Act,  s.  3,  must,  therefore,  in 
my  opinion,  be  treated  as  imported  by  sect.  10  of  the  Judicature 
Actf  1875,  into  the  administration  of  the  estates  of  deceased 
insolvents.  It  was  urged  that  the  last  part  of  sect.  3  of  the 
Married  Women's  Property  Act  was  only  a  qualification  of  the 
first  part,  and  that  as  the  first  part  of  the  section  does  not  affect 
debts  provable,  but  relates  only  to  what  are  to  be  treated  as 
assets,  that  part  of  the  section  is  not  one  of  the  rules  in  bank- 
ruptcy to  which  sect.  10  of  the  Judicature  Act,  1875,  applies,  and 
that  consequently  the  second  part,  which  is  in  effect  a  proviso 
to  the  first,  cannot  be  regarded  as  one  of  such  rules.  I  confess 
that  I  was  at  first  disposed  to  think  this  view  correct,  but  on 
reflection  I  cannot  adopt  it.  If  we  were  to  accede  to  this  argu- 
ment we  should  be  attaching  too  much  weight  to  the  first  part 
of  the  section  and  too  little  to  the  second  part,  and  we  should 
miss  the  true  meaning  of  the  section  as  a  whole.'  I  have  already 
stated  what  I  take  to  be  its  effect,  and  although  it  is  badly  drawn 
the  section  is  really  a  statutory  rule  postponing  a  wife's  claim 
against  her  husband's  estate  in  bankruptcy  to  the  claims  of  his 
other  creditors.  This  is,  therefore,  one  of  the  rules  as  to  debts 
provable  which  by  sect.  10  of  the  Judicature  Act,  1875,  have  to 
be  observed  in  administering  the  estates  of  deceased  insolvents. 
This  conclusion  is  not  inconsistent  with  In  re  May  (1),  which 
was  not  a  case  of  proof,  but  of  retainer  by  the  wife  as  her  hus- 
band's administratrix.  The  Legislature  has  not  yet  thought 
proper  to  alter  the  law  of  retainer,  and  sect.  3  of  the  Married 
Women's  Property  Act  is  not  addressed  to  that  subject. 

It  only  remains  to  notice  the  point  that  the  husband's  estate  is 
(1)  45  Ch.  D.  499. 

Vol.  I.  1895.  3  A  1 
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not  proved  to  be  insolvent.  When  he  died  his  assets  exceeded  his- 
debts ;  but,  unfortunately,  the  costs  of  the  administration  action 
have  to  be  provided  for,  and  it  is  admitted  that  his  estate  i& 
insolvent  if  the  costs  of  the  administration  action  are  to  be  taken 
into  account.  But  these  costs  must  be  paid  out  of  the  estate  of 
the  deceased  before  any  question  can  arise  which  concerns  the 
payment  of  his  creditors.  With  reference  to  their  payment  and 
to  their  priorities  inter  se  it  would  be  contrary  to  common  sense 
to  call  an  estate  solvent  when  the  amount  divisible  amongst  them 
is  not  sufficient  to  pay  them  all  in  full.  Then  reliance  wa& 
placed  on  the  phraseology  of  sect.  10  when  dealing  with  com- 
panies, and  on  the  maxim  "  Exjpressio  unius  est  exclusio  alterius." 
This  maxim,  however,  is  seldom  satisfactory  unless  some  good 
reason  can  be  given  for  supposing  that  the  speaker  really 
intended  to  exclude  what  he  did  not  expressly  mention.  In  this> 
particular  case  such  an  intention  would  be  unreasonable  and 
cannot  be  imputed  to  the  Legislature.  The  express  mention  of 
costs  in  dealing  with  companies  being  wound  up  and  the  omis- 
sion  of  all  mention  of  costs  in  dealing  with  the  estates  of  deceased 
persons  are  easily  accounted  for.  The  section  applies  to  all 
modes  of  winding  up  companies,  but  only  to  one  mode  of  adminis- 
tering the  estates  of  deceased  persons — namely,  administration 
by  the  Court.  It  may  well  have  been  considered  desirable  to 
point  out  to  liquidators  winding  up  insolvent  companies  without 
the  assistance  of  the  Court  that  they  must  deduct  the  costs  of 
winding  up  and  then  see  whether  the  assets  left  are  sufficient  to 
pay  the  debts  in  full  or  are  insufficient  for  that  purpose.  It  was- 
quite  unnecessary  to  instruct  the  Judges  of  the  High  Court  on 
such  a  subject.  For  these  reasons  I  am  of  opinion  that  the 
decision  of  the  Chancellor  of  the  Duchy  was  correct,  and  that 
the  appeal  must  be  dismissed.  The  Appellant  must  pay  the 
Plaintiff's  costs  of  the  appeal.  The  costs  of  the  Defendant,  the 
executrix,  will  be  paid  out  of  the  estate. 


A.  L.  Smith  L.J. : — 

The  first  and  main  question  is,  whether  when  a  deceased 
husband's  estate  is  being  administered  in  the  Court  of  Chan- 
cery and  is  unable  to  pay  its  creditors  in  full,  the  rule  which 
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applies  in  bankruptcy  as  to  the  wife's  proof  against  her  husband's  C.  A. 
estate,  for  money  lent  by  her  to  him  for  the  purposes  of  his  trade,  1895 
is  to  be  imported  when  the  widow  claims  in  the  administration  re 
against  the  estate  of  her  deceased  husband. 

The  statutes  which  relate  to  this  point  are  as  follows :  By  v. 
sect.  25,  sub-sect.  1,  of  the  Judicature  Act,  1873,  it  is  enacted 
that  in  the  administration  by  the  Court  of  the  assets  of  any  ^'  L.:smith^L.j, 
person  who  may  die  after  the  commencement  of  this  Act,  and 
whose  estate  may  prove  to  be  insufficient  for  the  payment  in  full 
of  his  debts  and  liabilities,  the  same  rule  shall  prevail  and  be 
observed  as  to  the  respective  rights  of  secured  and  unsecured 
creditors,  and  as  to  debts  and  liabilities  provable,  and  as  to  the 
valuation  of  annuities  and  future  and  contingent  liabilities  respec- 
tively as  may  be  in  force  for  the  time  being  under  the  law  of 
bankruptcy  with  respect  to  the  estates  of  persons  adjudged 
bankrupt.  By  sect.  10  of  the  Judicature  Act,  1875,  sub-sect.  1  of 
sect,  25  of  the  Act  of  1873  is  repealed,  and  is  thereby  re-enacted 
with  this  addition,  that  the  enactment  is  made  applicable  to  the 
winding-up  of  companies,  in  addition  to  the  administration  of 
estates  of  deceased  persons  by  the  Court  which  are  insufficient 
to  pay  their  debts  in  full. 

In  1882  the  Married  Women's  Property  Act  of  that  year  became 
law  (45  &  46  Yict.  c.  75).  By  sect.  3  it  is  enacted  in  effect 
that  any  money  of  a  wife  lent  by  her  to  her  husband  for  the 
purposes  of  his  trade  shall  be  treated  as  assets  of  her  husband  in 
the  case  of  his  bankruptcy  under  reservation  of  the  wife's  claim 
to  a  dividend  as  a  creditor  for  the  amount  so  lent  after,  but  not 
before,  all  claims  of  the  other  creditors  of  the  husband  have 
been  satisfied.  If  the  husband  becomes  bankrupt,  it  is  clear 
that  the  rule  which  is  enacted  by  statute  is  that  for  money  lent 
by  the  wife  to  her  husband  for  the  purposes  of  his  trade  she  is 
not  to  prove  till  her  husband's  other  creditors  have  been  satisfied, 
and  this  was  rightly  so  held  by  Mr.  Justice  Cave  in  In  re 
Genese  (1). 

We  have,  therefore,  one  statute  (the  Married  Women  s  Propertif 
Act,  1882)  laying  down  in  clear  terms  what  the  rule  of  bank- 
ruptcy is  to  be  as  regards  the  proof  of  a  wife  in  the  case  of 
(1)  16  Q.  B.  D.  700. 
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O.A.      bankruptcy  of  her  husband,  and  another  statute  (Judicature 
1895      Act,  1875)  enacting  that  in  administering  insolvent  estates  of 
In  re      deceased  persons  the  same  rules  shall  be  observed  as  may  be  in 
Leng.      force  for  the  time  being  under  the  law  of  bankruptcy.    So  far 
V.        matters  are  apparently  clear ;  but  it  is  said  that  although  there 
Emmerson.  ^j.^  these  two  statutes  standing  together,  cases  have  decided  that 
L L.Smith L.J.  Ydiid  down  in  sect.  3  of  the  Married  Women  s  Property 

Acty  1882,  is,  not  by  sect.  10  of  the  Judicature  Act,  1875,  imported 
into  administrations  of  deceased  husbands'  estates  which  are 
insolvent. 

In  the  first  place,  I  should  say  that  I  know  of  no  case  which 
deals  with  the  conjoint  operation  of  sect.  10  of  the  Act  of  1875 
and  sect.  3  of  the  Act  of  1882  with  the  exception  of  In  re 
May  (1),  which  was  not  a  case,  as  the  learned  Judge  himself 
pointed  out,  of  the  widow  seeking  to  prove,  but  of  the  right  of 
retainer  by  the  widow,  to  which  sect.  3  of  the  Act  of  1882  did 
not  apply. 

It  is  true  that  it  has  been  held  by  authority  which  cannot  be 
controverted  that  all  the  rules  of  bankruptcy  are  not  incor- 
porated into  the  administration  of  insolvent  estates  by  sect.  10 
of  the  Act  of  1875  ;  and  the  question  now  is,  whether  the  rule  in 
sect.  3  of  the  Act  of  1882  is  so  or  not. 

It  is  difficult  to  extract  from  the  cases  the  principle  upon 
which  each  has  been  decided,  with  this  exception,  that  I  think 
it  may  be  stated  that  the  Courts  have  held  that  sect.  10  of  the 
Judicature  Act,  1875,  does  not  import  into  administrations  those 
provisions  of  the  bankruptcy  law  which  merely  go  to  swell  the 
assets  of  the  estate  which  is  being  administered,  such,  for 
instance,  as  the  provisions  by  which  a  judgment  creditor  is  not 
allowed  to  reap  the  benefit  of  his  execution  by  reason  of  a  bank- 
ruptcy intervening  before  its  completion  :  In  re  Withernsea  Brieh- 
works  (2),  followed  by  Mr.  J ustice  Chitty  in  Pratt  v.  Inman  (3)  ; 
or  the  provision  that  money  received  by  way  of  a  fraudulent 
preference  must  be  returned. 

But  has  any  binding  authority  gone  further,  and  held  that  the 
rules  as  to  proof  of  debts  in  bankruptcy  are  not  incorporated  ?  If 

(1)  45  Ch.  D.  499.  (2)  16  Ch.  D.  337,  341. 

(3)  43  Ch.  D.  175. 
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Tarn 

V. 

Emmerson. 
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there  be  such  an  authority,  what  becomes  of  the  express  words  in      0.  A. 
sect.  10  of  the  Act  of  1875,  "  the  same  rule  shall  prevail  ...  as  1895 
to  debts  and  liabilities  provable  "  ?    Lord  Justice  Cotton^  in  In      ^^^e  ' 
re  Witliernsea  Brichivorhs  (1),  stated  what  I  take  to  be  the  prin- 
ciple, if  there  be  one,  to  be  extracted  from  the  cases,  when  he 
said  :  "  What  is  proposed  to  be  done  in  the  present  case  is  not 
to  apply  a  particular  rule  to  the  administration  of  the  assets  of 
the  company,  but  to  bring  into  the  assets  something  which, 
apart  from  this  section  "  (sect.  10),  "  would  not  be  assets,  because 
it  has  been  seized  by  a  creditor  under  such  circumstances  that 
he  can  hold  it  as  a  security  for  his  debt." 

As  regards  swelling  the  assets  to  be  distributed,  it  appears  to 
me  that  the  cases  have  decided  that  the  law  of  bankruptcy  does 
not  apply ;  but  as  regards  the  distributing  of  the  assets,  i.e.,  as 
regards  the  proofs  to  be  allowed,  I  find  no  case  binding  me  to 
hold  that  the  rules  of  bankruptcy  do  not  apply.  It  is  true  that 
in  1882  Lord  Justice  (then  Mr.  Justice)  Fry,  in  the  case  of  In  re 
Maggi  (2),  held  that  the  bankruptcy  rule  that  all  debts  shall  be 
paid  jpari  passu  (sect.  32  of  Banhrujptcy  Aet,  1869)  was  not 
imported  into  the  administration  of  insolvent  estates,  and  that  a 
judgment  creditor  took  priority  over  creditors ;  and  he  placed 
what  he  termed  the  narrower  construction  upon  sect.  10  of  the 
Judicature  Act,  1875,  and  he  held  that  it  was  confined  to  cases  in 
which  the  rights  of  a  class  of  secured  creditors  were  conflicting 
with  a  class  of  unsecured  creditors,  and  had  no  application  to 
the  rights  inter  se  of  the  members  of  those  classes. 

This  is  not  a  decision  upon  the  conjoint  operation  of  the  two 
statutes  which  we  have  now  to  consider,  and  I  therefore  do  not 
inquire  if  the  learned  Judge's  construction  of  sect.  10  is  not  too 
narrow ;  and,  moreover,  the  case  does  not  bind  me. 

Now,  what  is  the  true  reading  of  sect.  3  of  the  Act  of  1882  ? 
It  is  said  that  the  first  limb  of  the  section  goes  to  swell  the  assets 
of  the  estate  which  is  being  administered ;  and  this  is  true,  for 
without  the  first  limb  of  the  section  the  wife's  money  would 
have  been  a  provable  debt,  and  it  not  being  so  until  after  the 
other  creditors  are  satisfied,  the  assets  are  pro  tanto  enhanced ; 
but  this  is  not  all  the  section  enacts,  for  it  expressly  and  in 
(1)  16  Ch.  D.  341.  (2)  20  Ch.  D.  545. 
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0.  A.      unmistakable  terms  enacts  that  her  proof  shall  be  postponed  till 
1895       the  other  creditors  of  the  husband  are  satisfied. 
In  re         It  appears  to  me  that  sect.  3  of  the  Married  Women's  Property 
Act  is  explicit  as  to  the  proof  of  the  wife.    I  cannot  get  over  the 
enactment,  and  I  do  not  see  that  cases  cited  bind  me  to  hold 
Emmebson.  otherwise. 

A.  L.  Smith  L.J.     I  therefore  am  of  opinion  that  the  Chancellor  arrived  at  a 
right  conclusion. 

As  to  whether  the  costs  of  administration  were  to  be  added 
before  ascertaining  whether  the  deceased  husband's  estate  could 
pay  its  liabilities  in  full,  I  am  of  opinion  that  they  must  be, 
though  in  this  case  they  certainly  appear  to  me  to  be  very  large. 

LoKD  Halsbury  concurred. 

Solicitor  for  Appellant:  A,  8.  G,  Doyle,  agent  for  /.  Ingram 
Dawson,  Barnard  Castle, 

Solicitors  for  Plaintiff:  Huntington  &  Leaf,  agents  ioxBichard- 
son  &  Piper,  Barnard  Castle, 

Solicitors  for  Defendant :  Bel/rage  &  Co.,  agents  for  /.  H. 
Holmes,  Barnard  Castle. 

H.  C.  J. 
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In  re  BOWLING  AND  WE  LEY'S  CONTRACT. 

[1894   B.  203.] 

Unregistered  Company — Winding-up — More  than  Seven  Members  — Juris- 
diction— Bes  judicata — Purchase  from  Liquidator — Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s,  199. 

An  unregistered  company  cannot  be  wound  up  under  the  199th  section 
of  the  Companies  Act,  1862,  unless  there  are  more  than  seven  existing 
members  at  the  date  of  the  winding-up  petition.  Representatives  of 
deceased  members,  trustees  of  bankrupt  members,  and  past  members, 
although  liable  to  contribute  to  the  debts  of  the  company,  are  not  members 
within  the  meaning  of  the  section. 

A  winding-up  order  is  not  a  judgment  in  rem^  and,  if  made  improperly, 
is  not  binding  on  strangers. 

In  re  Fadstow  Total  Loss  and  Collision  Assurance  Association  (1) 
distinguished. 

This  was  a  summons  under  the  Vendor  and  Purchaser  Act, 
1874. 

On  the  17th  of  October,  1893,  C.  H.  Welhy  contracted  to  pur- 
chase certain  freehold  houses  from  .7".  Bowling^  the  Official 
Eeceiver  and  Liquidator  of  the  Leeds  and  Yorkshire  Permanent 
Benefit  Building  Society. 

The  society  was  established  in  1851,  and  was  enrolled  under 
the  Building  Societies  Act,  1836  (6  &  7  Will.  4,  c.  32),  but  had 
not  been  incorporated  under  the  Building  Societies  Act,  1874 
(37  &  38  Vict.  c.  42). 

An  order  was  made  to  wind  up  the  society  by  the  judge  of  the 
Leeds  County  Court  under  the  199th  section  of  the  Companies 
Act,  1862,  which  provides  that,  "subject  as  hereinafter  men- 
tioned, any  partnership,  association,  or  company,  except  railway 
companies  incorporated  by  Act  of  Parliament,  consisting  of  more 
than  seven  members  and  not  registered  under  this  Act,  and 
hereinafter  included  under  the  term  unregistered  company,  may 
be  wound  up  under  this  Act." 

On  the  13th  of  November,  1893,  an  order  was  made  in  the 
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winding-up  under  sect.  203  of  the  same  Act,  vesting  all  the 
property  of  the  society  in  the  Official  Keceiver  and  Liquidator. 

The  purchaser  objected  to  the  title  on  the  ground  that  the 
county  court  judge  had  no  jurisdiction  to  wind  up  the  society, 
there  not  being  at  the  date  of  the  order  more  than  seven  members 
of  the  society.  A  summons  was  accordingly  taken  out  under  the 
Vendor  and  Purchaser  Act  to  determine  this  question. 

The  Official  Liquidator,  in  his  affidavit,  stated  that  the  persons 
who  were,  in  his  opinion,  members  of  the  society  at  the  date  of 
the  presentation  of  the  petition  and  of  the  order  for  winding-up 
were  four  persons  whom  he  named,  who  were  then  living,  and  the 
executors  of  three  other  members  who  were  dead,  and  the  trustee 
in  bankruptcy  of  another  who  had  become  bankrupt.  There 
were  also  some  other  persons  who  had  been  members  but  had 
retired. 

The  society  comprised  both  borrowing  and  investing  members, 
but  there  was  no  definition  of  a  member  in  the  rules  of  the 
society. 

By  the  1st  rule  the  object  of  the  society  was  stated  to  be  for 
the  purpose  of  raising  by  weekly  or  monthly  subscriptions  of  the 
several  members  a  fund  to  enable  each  member  to  receive  out  of 
the  funds  of  the  society  the  amount  or  value  of  his  share,  to  erect 
or  purchase  one  or  more  dwelling-house  or  dwelling-houses,  to  be 
secured  by  mortgage  to  the  society  until  the  amount  of  his  or 
her  shares  should  have  been  fully  repaid  to  the  society  with  all 
fines  and  other  payments  in  respect  thereof. 

Eule  33  was  as  follows : — 

"  Upon  the  death  of  any  member  of  the  society  holding  shares 
upon  which  no  advance  shall  have  been  made,  his  legal  personal 
representative  shall  within  one  month  thereof  give  notice  in 
writing  to  the  manager  stating  the  Christian  and  surname,  place 
of  abode,  and  profession  or  business  of  such  legal  personal  repre- 
sentative, in  order  that  such  shares  shall  be  registered  in  the 
name  of  such  legal  personal  representative,  or  of  such  other 
person  or  persons  entitled  thereto  as  he  or  she  shall  by  such 
notice  direct;  and  shall  also  at  the  same  time  produce  to  the 
manager  the  probate  of  the  will  or  letters  of  administration  of 
such  deceased  member,  or  in  default  thereof  he  shall  pay  a  fine 
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of  one  shilling  per  share  to  the  society ;  and  upon  such  notice 
being  given  the  shares  of  such  deceased  member  shall  be  trans- 
ferred into  the  name  of  such  legal  personal  representative,  or  into 
the  name  of  such  other  person  or  persons  entitled  thereto  as  such 
representative  shall  direct,  and  the  same  fees  shall  be  payable 
upon  such  transfer  or  upon  any  other  transfer  of  shares ;  and  in 
case  such  shares,  or  any  of  them,  shall  not  be  transferred  as 
aforesaid,  at  or  before  the  expiration  of  two  months  next  after 
the  death  of  such  member,  a  fine  of  twopence  per  share  shall  be 
paid  to  the  society  for  every  weekly  subscription  meeting  after 
the  expiration  of  such  two  months  which  shall  elapse  before  such 
transfer  shall  have  been  made  :  Provided  always  that  if  no  pro- 
bate of  will  or  letters  of  administration  be  so  produced  within 
two  months  after  the  decease  of  the  shareholder,  and  the  amount 
due  to  him  shall  not  exceed  £20,  then  the  trustees  shall  be  at 
liberty  at  or  after  the  expiration  of  such  two  months  to  pay  or 
distribute  the  subscriptions  paid  in  by  the  said  shareholder  to 
his  widow  or  children  or  next  of  kin,  as  the  trustees  shall  think 
fit,  subject  to  any  condition  for  the  security  of  this  society  as  the 
solicitor  may  think  proper  to  require  from  the  parties  receiving 
the  money." 

Kules  35,  41,  and  42  regulated  the  manner  in  which  members 
might  withdraw  or  be  excluded  from  the  society. 

Mr.  Justice  Stirling  held  that  under  the  circumstances  there 
were  not  more  than  seven  members  within  the  meaning  of  sect.  199 
of  the  Comjpanies  Act,  1862,  and  that  the  county  court  judge 
had  no  jurisdiction  to  make  the  order  for  winding-up. 

The  Official  Liquidator  appealed. 

Buchletj,  Q.C.,  and  Percy  Wheeler,  for  the  Appellant : — 

By  the  Companies  {Winding-uf)  Act,  1890  (53  &  54  Vict.  c.  63) 
s.  1,  sub-s.  3,  the  county  court  is  the  proper  Court  in  which  a 
winding-up  order  of  the  society  should  be  made,  and  the  order 
for  winding-up  made  by  the  judge  is  conclusive  and  binding 
upon  all  persons  until  it  is  set  aside  on  appeal.  It  is  equivalent 
to  a  judgment  in  rem:  In  re  Padstow  Total  Loss  and  Collision 
Assurance  Association  (1).  But  if  the  purchaser  is  at  liberty  to 
(1)  20  Ch.  D.  137,  145. 


666 


CHANCERY  DIVISION. 


[1895] 


C.A. 

1895 


In  re 
Bowling 

AND 

Welbi's 
contract- 


dispute  the  validity  of  the  winding-up  order,  he  has  no  ground 
for  doing  so.  Although  there  were  only  four  actual  members  at 
the  time  of  the  winding-up,  there  were  executors  and  adminis- 
trators of  three  more,  and  the  trustee  in  bankruptcy  of  an  eighth. 
The  members  of  an  unregistered  company  are  in  the  position  of 
partners,  and  their  representatives  remain  liable  for  the  debts 
of  the  company.  They  are  liable  to  be  placed  on  the  list  of 
contributories.  Such  persons  are  members  within  the  meaning 
of  the  199th  section.  "Member"  is  not  a  technical  word:  a 
member  need  not  be  a  shareholder ;  it  is  sufficient  if  he  has  an 
interest  in  the  assets  and  is  liable  to  the  creditors.  The  same 
argument  applies  to  bankrupt  members :  In  re  South  London 
Fish  Market  Company  (1)  ;  New  Zealand  Gold  Extraction  Company 
V.  Peacock  (2) ;  In  re  Doncaster  Permanent  Building  Society  (3) ; 
In  re  Sheffield  and  South  Yorkshire  Permanent  Building  Society  (4) ; 
In  re  Blackburn  and  District  Benefit  Building  Society  (5)  ;  Part's 
Case  (6);  Ex  parte  Blakeley's  Executors  (7).  The  fact  that  a 
doubtful  point  of  law  has  arisen  on  the  title  is  no  reason  why 
the  purchaser  should  not  be  held  to  his  contract  if  the  Court 
decides  in  favour  of  the  vendor :  Alexander  v.  Mills  (8). 


Warrington^  Q.C.,  and  Dibdin,  for  the  purchaser : — 
The  winding-up  order  may  be  binding  between  the  company 
and  its  members,  but  it  is  a  judgment  in  personam  and  cannot 
bind  outside  persons,  such  as  creditors  or  purchasers. 

The  past  members  and  the  representatives  of  the  deceased 
and  bankrupt  members  are  not  members  within  the  meaning 
of  the  199th  section.  It  is  true  that  there  is  no  definition  of 
members  in  the  rules ;  but  it  is  clear  from  the  rules,  especially 
rules  1,  35,  41,  and  42,  that  they  were  to  be  persons  who  were 
actually  taking  part  in  carrying  on  the  business  of  the  society. 
And  rule  33,  which  refers  to  the  death  of  members,  shews  that 
the  representatives  of  deceased  members  did  not  become  members 
till  they  had  accepted  a  transfer  of  the  shares,  and  if  they  did 


(1)  39  Ch.  D.  324,  335. 

(2)  [1894]  1  Q.  B.  622. 

(3)  Law  Rep.  3  Eq.  158. 

(4)  22  Q.  B.  D.  470. 


(5)  24  Ch.  D.  421,  437. 

(6)  Law  Rep.  10  Eq.  622. 

(7)  3  Mac.  &  G.  726. 

(8)  Law  Rep.  6  Ch.  124. 
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not  do  so  the  value  of  the  shares  might  be  paid  to  the  next  of 
kin.  They  cannot  be  made  members  against  their  will:  In  re 
Bolton  Benefit  Loan  Society  (1).  Those  members  who  have  with- 
drawn are  not  liable  to  the  debts  of  the  company :  In  re  West 
Biding  of  Yorkshire  Permanent  Benefit  Building  Society  (2).  And 
even  if  they  might  be  made  contributories  under  the  winding- 
up,  that  does  not  make  them  members  within  the  meaning  of 
the  199th  section. 

[LiNDLEY  L.J. : — Might  they  not  be  members  for  the  purpose 
of  the  winding-up  only  ?] 

Such  a  construction  would  render  the  section  nugatory,  for  it 
would  be  impossible  for  an  outside  creditor  to  know  what  past 
members  or  representatives  of  deceased  members  were  liable  to 
be  made  contributories;  he  could  only  know  of  the  members 
on  the  register,  and  if  there  were  no  more  than  seven  he  could 
not  support  his  petition. 
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Percy  Wlieeler,  in  reply. 


Lord  Halsbury: — 

I  am  of  opinion  that  this  appeal  ought  to  be  dismissed  with 
<josts.  I  look  upon  the  199th  section  of  the  Companies  Act,  1862, 
as  having  enacted  something  which  there  must  be  in  order  to 
start  this  machinery  of  winding-up,  namely,  the  required  number, 
that  is  exceeding  seven,  of  persons  who  are  actually  members. 
I  think  that  the  language  is  susceptible  of  no  other  construction. 
The  statute  itself  draws  a  distinction  between  past  members, 
who  may  be  contributories,  and  actual  members.  I  cannot  give 
s,  construction  to  the  statute  which  would  call  upon  me  to 
import  into  the  section  the  words,  "  Members  who  are  either 
now  or  have  at  one  time  been  members."  It  is  therefore  to  my 
mind  impossible  to  give  the  construction  contended  for  to  the 
199th  section.  That  leads  me  to  consider  what  is  the  effect  of 
the  order  that  has  been  made  for  winding-up,  and  which  in 
some  senses  may  be  said  to  have  been  res  judicata,  I  should 
think  it  probable  that  the  order  appealed  against  is  binding 

(1)  12  Ch.  D.  679.  (2)  45  Ch.  D.  463. 
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C.  A.      on  the  association  as  an  association,  and  on  everybody  claiming 
1895       under  it  or  taking  a  title  under  it,  but  I  cannot  agree  that  it  is 
In  re      binding  or  incapable  of  being  challenged  by  persons  who  have 
rights  outside  it,  and  therefore  I  think  it  cannot  be  considered  a 
Welbt's    iudgment  in  rem  for  all  time  and  as  against  all  persons.    If  it 

CONTEACT.  °  .  . 

—      can  be  challenged  by  an  outside  person,  of  course  that  is  con 

Lord  Halsbury.  .  .  ,..  . 

  elusive  against  the  present  objection.    At  the  same  time,  i  do- 

not  desire  to  be  understood  to  say  that  if  I  had  come  to  a. 
different  conclusion  all  the  difficulty  would  be  removed.  In  a 
case  of  this  sort,  bristling  with  difficulties,  I  should  be  very  sorry 
to  force  the  title  upon  an  unwilling  purchaser.  What  would 
happen  if  the  purchaser  wanted  to  raise  money  on  such  a  title  as- 
this  ?  I  know  full  well  the  practical  answer  of  a  man  of  business 
would  be  that  he  would  not  look  at  property  with  such  a  title. 
Therefore,  I  am  of  my  opinion  that  the  judgment  of  Mr.  Justice 
Stirling  is  right,  and  that  this  appeal  ought  to  be  dismissed  with 
costs. 


LiNDLEY  L.J. : — 

I  am  of  the  same  opinion.  This  case  has  raised  questions  of 
some  importance,  and  I  will  deal  with  those  which  are  really 
material  to  the  decision  of  the  appeal.  In  form  the  question  is 
whether  the  liquidator  of  this  company  can  make  a  good  title  to- 
some  land  which  has  been  purported  to  be  vested  in  him  under 
sect.  203  of  the  Comfanies  Act,  1862.  That  will  depend  on 
whether  this  company  is  one  which  could  be  properly  wound  up 
under  sect.  199.  The  liquidator's  case  is  this :  the  company  has 
been  ordered  to  be  wound  up,  he  has  been  appointed  its  liqui- 
dator, and  an  order  has  been  made  under  sect.  203  vesting  in 
him  the  property  of  the  company  which  is  held  by  trustees  for 
the  company.  By  the  direction  of  the  Court  he  has  put  this 
property  up  to  sale,  and  the  purchaser  declines  to  complete,, 
because  he  is  not  satisfied  that  he  will  get  a  good  title ;  and 
when  I  look  into  it  I  am  not  satisfied  that  he  will  get  a  good 
title — indeed,  I  think  he  will  get  a  bad  one. 

The  question  turns  on  the  validity  of  the  winding-up  order. 
If  that  is  right  no  one  quarrels  with  the  appointment  of  the 
liquidator,  or  with  the  vesting  order  made  under  sect.  203.  The 
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validity  of  the  winding-up  order  depends  on  the  jurisdiction  of 
the  Court  to  make  it.  The  company  itself,  that  is  the  Leeds  and 
Yorkshire  Permanent  Benefit  Building  Society,  came  into  existence 
in  1851  under  the  provisions  of  the  then  Building  Societies  Act 
{6  &  7  Will.  4,  c.  32).  That  has  been  repealed  by  a  subsequent 
Act  passed  in  1874.  The  society  never  was  registered  under  the 
Companies  Act,  1862,  or  any  part  of  it,  but  a  petition  to  wind  up 
was  presented  under  sect.  199.  It  is  that  section  which  gave  the 
•county  court — the  county  court  being  the  proper  Court  in  cases 
of  building  societies — ^jurisdiction  to  make  a  winding-up  order. 
iSect.  199  runs  thus :  "  Subject  as  hereinafter  mentioned,  any 
partnership,  association,  or  company,  except  railway  companies 
incorporated  by  Act  of  Parliament,  consisting  of  more  than  seven 
members  and  not  registered  under  this  Act,  and  hereinafter 
included  under  the  term  unregistered  company,  may  be  wound 
up  under  this  Act."  What,  then,  are  the  conditions  which  must 
be  complied  with  in  order  to  give  the  Court  jurisdiction  to  wind 
up  what  is  here  called  an  unregistered  company  ?  It  must  be 
some  partnership  association  or  company  "consisting  of  more 
than  seven  members."  What  does  that  mean?  Consisting 
when  ?  It  seems  to  me  that  the  only  interpretation  can  be  "  con- 
sisting of  more  than  seven  members  at  the  time  of  the  winding- 
up."  I  threw  out  in  the  course  of  the  argument  a  suggestion 
that  the  words  might  have  a  wider  meaning,  but  I  do  not  think, 
for  a  reason  I  will  give  presently,  that  they  can.  What  is  the 
•meaning  of  "  members  "  ?  The  word  must  be  applicable  to  all 
ipartnerships  or  associations  except  railway  companies  which  are 
not  registered  under  this  Act.  The  statute  gives  no  definition 
•of  "  members  "  applicable  to  all  the  various  kinds  of  societies  to 
be  wound  up  under  this  Act ;  and  that  is  what  Lord  Justice 
€otton  meant  in  the  passage  which  has  been  referred  to  in  In  re 
South  London  Fish  Market  Company  (1).  "  Members  "  do  not 
mean  necessarily  "  shareholders."  Bat,  when  you  come  to  look 
at  each  particular  company,  you  must  look  at  the  constitution 
of  that  company,  and  see  what  constitutes  membership  in  it. 
You  must  look  at  the  rules  of  the  company.  The  Building 
Societies  Act  of  Will.  4  does  not  throw  any  light  upon  it.  Building 

(1)  39  Ch.  D.  335. 
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society  rules  are  not  very  intelligible  as  they  are  usually  framed, 
and  it  is  not  very  easy  to  find  out  what  constitutes  a  member  of 
a  particular  society  ;  but  if  you  look  at  the  rules  of  this  society 
member  means  a  person  who  subscribes  to  the  funds  of  the 
association,  and  who  is  admitted  a  member  on  the  payment  of  a 
certain  fee,  and  every  member  who  pays  his  fees  is  entitled  to 
a  share.  Now,  did  this  society  then  consist  of  seven  members 
when  this  winding-up  happened?  The  answer  to  that  is  un- 
questionably No.  It  had  a  few  members,  but  a  very  few  members. 
It  had  had  a  great  many  past  members,  and  it  had  some  deceased 
members,  and,  as  the  evidence  stood  before  Mr.  Justice  Stirling^ 
what  appeared  was  this — there  were  four  existing  members,  and 
some  deceased  members,  and  a  bankrupt  member.  The  purchaser 
contends  that  that  will  not  do.  He  says  that  the  executor  of  a 
deceased  member  is  not  a  member.  That  is  perfectly  corrects 
You  cannot  look  upon  the  executors  and  administrators  of  a 
deceased  member  as  being  "members  "  unless  they  become  such. 
They  may  be  sued  in  their  representative  character  in  respect  of 
the  obligations  of  the  deceased  ;  but  executors  and  administrators 
will  not  become  members  of  such  a  society  without  doing  some- 
thing to  make  them  members.  Then  is  a  trustee  of  a  bankrupt 
member  a  member  ?  Not  at  all.  It  is  altogether  wrong  in  point 
of  law,  and  it  would  be  most  disastrous  as  a  matter  of  business  if 
it  were  so.  That  being  so,  a  supplemental  affidavit  is  put  in  to 
suggest  this — "  We  make  out  that  there  were  seven  members, 
because  there  are  four  existing  members  and  a  good  many  past 
members."  Where  are  the  past  members  ?  It  was  the  considera- 
tion of  that  question  which  induced  me  to  suggest  that  they 
might  be  members  for  the  purpose  of  the  winding-up.  Mr. 
Dihdin  has  answered  the  suggestion  by  shewing  the  inconvenience 
there  would  be  about  it.  How  are  you  to  find  out  past  members 
before  you  obtain  a  winding-up  order  ?  You  have  to  find  out 
whether  there  are  seven  or  more  members.  Any  one  who  pre- 
sents a  petition  to  wind  up  must  find  that  out  if  he  is  proceeding 
under  Part  YIII.  of  the  Act ;  but  if  he  is  going  to  embark  in  an 
investigation  of  how  many  deceased  members  there  are,  and  how 
many  past  members  there  are,  it  is  a  thing  which  he  cannot 
accomplish.    The  conclusion  at  which  I  have  arrived  is  that 
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which  was  entertained  by  the  Master  of  the  Eolls  in  In  re  Bolton 
Benefit  Loan  Society  (1),  and  by  the  Court  of  Appeal  in  In  re  South 
London  Fish  Marlcet  Company  (2).  I  can,  therefore,  see  no  juris- 
diction to  make  the  order.  That  raises  another  question.  Is  the 
order  a  binding  order  on  every  one  as  long  as  it  lasts  ?  If  it  is, 
that  will  enable  the  liquidator  to  go  on.  I  cannot  find  a  reason 
for  saying  so.  There  are  some  expressions  of  the  present  Master 
of  the  Kolis  (then  Lord  Justice  Brett)  in  the  case  of  In  re  Padstoiv 
Total  Loss  and  Collision  Assurance  Association  (3),  which  I  will  read: 
"  In  this  case  an  order  has  been  made  to  wind  up  an  association 
or  company  as  such.  That  order  was  the  order  of  a  superior 
Court,  which  superior  Court  has  jurisdiction  in  a  certain  given 
state  of  facts  to  make  a  winding-up  order,  and  if  there  has  been 
a  mistake  made  it  is  a  mistake  as  to  the  facts  of  the  particular 
case  and  not  the  assumption  of  a  jurisdiction  which  the  Court 
had  not.  I  am  inclined,  therefore,  to  say  that  this  order  could 
never  so  long  as  it  existed  be  treated  either  by  the  Court  that 
made  it  or  by  any  other  Court  as  a  nullity,  and  that  the  only 
way  of  getting  rid  of  it  was  by  appeal."  I  have  read  that 
passage,  because  I  think  that  it  is  the  strongest  expression  of 
opinion  that  can  be  found  in  the  books  to  the  effect  that  a 
winding-up  order  can  only  be  disputed  on  appeal.  Now,  the 
Court  in  deciding  that  case  was  dealing  with  an  appeal  from  a 
winding-up  order,  and  it  was  an  appeal  by  a  contributory.  It 
was  a  case  of  one  of  those  illegal  companies  which  being  illegal 
there  was  no  jurisdiction  to  wind  up ;  and  the  winding-up  order 
having  been  made,  what  I  think  the  present  Master  of  the  Eolls 
must  have  meant  was  that  until  the  order  was  set  aside  on  appeal 
the  company  could  not  be  prejudiced,  nor  could  any  person 
paying  under  it.  I  do  not  think  he  could  have  intended  to  go- 
the  length  of  saying  that  any  person  who  was  no  party  to  the 
litigation  at  all,  and  was  not  claiming  through  the  company  at  all, 
was  to  be  bound  by  a  winding-up  order  being  made  which  there 
was  no  jurisdiction  to  make.  A  purchaser  cannot  be  bound  at 
all  unless  an  erroneous  winding-up  order  is  a  judgment  in  rem, 
made  by  a  Court  having  jurisdiction  to  make  it.    I  do  not  think 
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the  Master  of  the  EoUs  thought  that  a  winding-up  order  was  a 
judgment  in  rem,  I  allude  to  that  because  it  is  very  important, 
for  if  the  liquidator  made  out  that  this  was  unimpeachable  he 
would  make  out  a  perfectly  good  title.  But  in  my  opinion  a 
purchaser  is  entitled  to  look  into  the  order  and  see  whether  it 
was  properly  made.  If  he  can  shew  that  the  order  has  been  made 
by  a  Court  which  has  no  jurisdiction  to  make  it,  or  that  the  order 
is  invalid  because  the  company  is  one  to  which  the  winding-up 
proceedings  were  inapplicable,  he  cuts  away  the  title  of  the 
liquidator  who  claims  under  it.  The  consequence  is  that  this 
appeal  must  be  dismissed.  It  is  unfortunate,  because  I  can  see 
very  well  the  consequences  if  this  winding-up  order  is  not  a 
valid  order.  There  appears  to  be  a  defect  in  the  statute  which 
I  confess  I  had  not  seen  before.  Where  there  has  been  a  large 
society  reduced  to  a  few  members,  and  not  registered,  the  society 
cannot  be  wound  up ;  and  those  persons  who  are  compelled  to 
pay  must  take  what  steps  they  can  to  get  contribution  from 
others.  No  doubt  the  scheme  of  the  Act  was  intended  to  get 
rid  of  the  very  great  inconvenience  arising  from  such  a  course. 
I  think  this  case  has  disclosed  a  blot,  and  a  blot  which  is  new  to 
me.  I  think  the  true  construction  of  the  199th  section  is  what 
I  have  mentioned,  and  that  this  order  is  invalid  and  can  be 
impeached  by  a  purchaser  when  objecting  to  it,  and  that  no  title 
can  be  made  by  the  liquidator. 


A.  L.  Smith  L.J. : — 

In  this  case  the  real  question  depends  upon  the  true  construc- 
tion of  sect.  199  of  the  Act  of  1862.  The  point  may  be  very 
shortly  stated.  The  words  are  these :  "  any  partnership  associa- 
tion or  company  consisting  of  more  than  seven  members  may  be 
wound  up."  What  is  the  meaning  of  that  ?  Does  it  mean  that 
any  partnership  association  or  company  consisting  of  more  than 
seven  persons  who  may  at  one  time  have  been  shareholders  but 
have  withdrawn  and  are  still  liable  as  contributories  ?  Or  does 
it  mean,  any  company  consisting  of  seven  members  who  are 
actually  members  at  the  time  when  the  winding-up  order  is 
sought  to  be  obtained  ?  If  this  section  had  stood  alone,  I  do 
not  say  that  I  should  have  thought  it  plain  that  it  could  not 
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mean  a  society  consisting  of  more  than  seven  persons  who  at  C.  A. 

one  time  were  members  and  may  be  contributories,  and  that  it  1895 

must  mean  seven  persons  at  the  date  of  the  winding-up.    But  in  re 

this  section  does  not  stand  alone,  because,  if  you  look  at  sect.  48  ^^^^^^ 

of  the  Act,  and  if  you  turn  to  sect.  79  and  asrain  to  sect.  199,  it  Welby's 

.  1     o        n   1        !•  Contract. 

seems  to  me  that  one  and  all  point  to  the  fact  of  there  being  the 

requisite  number  of  actual  members  at  the  respective  periods 
therein  mentioned ;  as  regards  sect.  48  and  79,  of  there  being 
less  than  seven  members,  that  is  actual  members,  at  the  time  to 
which  the  sections  point ;  and  in  sect.  199  to  there  being  more 
than  seven  members  at  the  time  which  is  therein  mentioned. 
It  seems  to  me,  therefore,  that  as  regards  the  construction  of 
sect.  199  the  matter  is  clear.  That  carries  me  on  to  the  question 
about  executors  and  administrators,  or  trustees  in  bankruptcy. 
In  my  judgment,  for  the  reasons  which  have  been  given,  and 
especially  looking  to  sect.  48 — for  if  the  construction  which  is 
contended  for  by  the  Appellant  here  is  to  include  trustees  and 
executors,  the  words  in  sect.  48  must  bear  a  different  construction 
to  that  which  they  bear  in  sect.  199 — I  am  of  opinion  that  this 
order  was  made  by  the  learned  county  court  judge  without  juris- 
diction, and  that  on  the  true  construction  of  the  section  there 
were  not  more  than  seven  members.  But  then  it  is  said  that  the 
winding-up  order  is  a  judgment  against  all  the  world.  It  may 
be  that  it  is  a  judgment  binding  on  those  who  were  members  of 
the  company,  and  the  company  itself,  but  it  is  not  a  judgment 
binding  on  a  person  who  is  a  stranger  and  who  is  now  objecting 
to  have  a  title  forced  upon  him  through  an  order  which  the 
Court  holds  to  be  invalid  and  made  without  jurisdiction.  In 
my  opinion,  it  does  not  bind  the  purchaser  at  all ;  and  under 
those  circumstances  the  purchaser  is  entitled  to  take  the  objec- 
tion which  he  does.  Therefore,  the  judgment  of  Mr.  Justice 
Stirling  must  be  affirmed,  and  the  appeal  dismissed  with  costs. 


Solicitors :  A,  Scott  Lawson,  agent  for  E.  M,  Jones,  Son,  & 
Tannettf  Leeds ;  Vincent  &  Vincent,  agents  for  Middleton  &  Sons, 
Leeds, 
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Feb.  27,  28 ; 

March  14.  Company — Winding-up — Director — Misfeasance — Misapplication  of  Assets  of 
Company — Presents  to  Directors — Companies  {Winding-up)  Act,  1890 
(53  &  54  Vict.  c.  63),  s.  10. 

Directors  cannot  pay  themselves  for  their  services,  or  make  presents  to- 
themselves  out  of  the  company's  assets,  unless  authorized  so  to  do  by  the 
instrument  which  regulates  the  company,  or  by  the  shareholders  at  at 
properly  convened  meeting. 

N.,  the  chairman  of  a  company  in  which  substantially  all  the  shares 
were  held  by  himself  and  his  family,  purchased  on  behalf  of  the  company 
the  right  to  a  building  agreement  to  be  obtained  from  certain  commis- 
sioners. The  commissioners  objected  to  the  company  as  tenant,  and 
proposed  to  substitute  iV.,  who  thereupon  sold  the  benefit  of  the  agree- 
ment to  the  company  at  an  advance  of  £10,000,  of  which  £7000  was  spent 
upon  commissions  and  otherwise  in  order  to  obtain  the  agreement  from 
the  commissioners,  and  £3000  was  applied  by  N.  to  his  own  use.  A 
further  sum  of  £3500  was  spent  by  N,  out  of  the  assets  of  the  company 
upon  his  private  house.  These  payments  were  made  out  of  money 
borrowed  by  the  company  for  the  purpose  of  its  business ;  they  were 
sanctioned  by  resolutions  of  the  directors,  and  were  approved  of  by  all  the 
shareholders.  The  articles  contained  no  power  to  make  presents  to 
directors. 

Upon  a  summons  taken  out  by  the  liquidator  in  the  winding-up  of  the 
company  against  N,  under  sect.  10  of  the  Companies  ( Winding-up)  Act, 
1890:— 

Held^  that  N.  was  not  liable  for  the  £7000,  but  was  liable  for  the  £3000 
and  the  £3500,  first,  because  the  shareholders  for  the  time  being  had  no 
power  to  authorize  the  making  of  presents  to  directors  out  of  money 
borrowed  by  the  company ;  secondly,  because  if  there  had  been  such  power 
it  could  be  exercised  only  at  a  general  meeting. 

This  was  an  appeal  from  a  decision  of  Mr.  Justice  Vaughan 
Williams, 

The  Official  Eeceiver  and  liquidator  took  out  a  summons  in 
tlie  winding-up  of  the  above-named  company  under  sect.  10  of 
the  Comjpanies  ( Winding-up)  Act,  1890,  asking  for  a  declaration 
that  George  Newman,  the  chairman  of  the  company,  was  liable  to 
contribute  to  the  assets  of  the  company  (a)  the  sum  of  £10,000, 
alleged  to  be  a  profit  or  commission  improperly  made  or  retained 
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by  him  upon  the  purchase  by  the  company  of  a  certain  building      C.  A. 
agreement  relating  to  land  in  the  rear  of  the  Albert  Hall ;  (&)  the  1895 
sum  of  £2500,  being  the  amount  of  a  cheque  drawn  by  the  Ure 
Liberator  Permanent  Benefit  Building  Society  in  favour  of  the  NEwamr 
company,  and  alleged  to  have  been  converted  by  George  Newman 
to  his  own  use;  {c)  two  sums  amounting  to  £3496  18s.  4(^., 
alleged  to  have  been  expended  by  George  Neivman  out  of  the 
assets  of  the  company  in  improving  his  private  residence,  with 
interest  thereon  at  5  per  cent. 

The  summons  was  based  upon  a  report  made  by  the  Official 
Keceiver  and  liquidator  under  the  Act  of  1890. 

George  Newman  &  Co.,  Limited,  was  one  of  the  group  of 
companies  formed  in  connection  with  the  notorious  Liberator 
Permanent  Benefit  Building  Society,  The  company  was  formed 
in  January,  1886,  under  articles  of  association  made  between 
George  Neivman,  a  builder,  of  the  one  part,  a  Mr.  Bromham  of 
the  second  part,  and  the  several  persons  who  had  executed,  or 
should  thereafter  execute,  the  said  articles  of  the  third  part,  and 
the  company  was  registered  under  Part  VII.  of  the  Companies  Act, 
1862,  as  an  existing  company  governed  by  these  articles.  Why 
the  company  was  not  formed  and  registered  under  Part  I.  of  the 
Companies  Act,  1862,  did  not  appear.  Seven  persons  executed 
the  articles  as  parties  of  the  third  part.  Four  of  them  were 
brothers  of  George  Newman ;  another  was  a  builder  named 
Morgan ;  and  the  seventh  was  a  clerk  named  Sliotter,  All  of 
them  signed  in  respect  of  one  share  each. 

The  articles,  so  far  as  material,  were  to  the  following  effect : — 

Article  3  stated  the  objects  of  the  company.  The  first  object 
was  declared  to  be  to  carry  on  the  business  of  builder  and  con- 
tractor in  all  its  branches,  and  also  all  ancillary  businesses.  This 
general  description  was  followed  by  a  long  enumeration  of  other 
objects  in  order  to  enable  the  company  to  do  anything  connected 
with  land  and  buildings.  Amongst  the  enumerated  objects 
were  buying  and  taking  on  lease  any  land  or  buildings  ;  building 
operations  of  every  description  ;  lending  money  with  or  without 
security ;  making  arrangements  for  sharing  profits  with  other 
persons  or  companies  and  financing  them  ;  borrowing  money ; 
selling,  leasing,  mortgaging,  or  otherwise  turning  to  account 
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C.A.  any  property  of  tlie  company.  Article  4  declared  the  nominal 
1895  capital  to  be  £50,000,  divided  into  5000  shares  of  £10  each. 
In  re  Article  5  provided  that  George  Newman  should  be  entitled  to 
Newman  2500  shares,  and  each  of  the  parties  of  the  third  part  to  the 
number  opposite  his  name  (i.e,,  one  share  each).  By  article  6 
these  shares  were  to  be  treated  as  fully  paid  up  in  consideration 
bf  the  transfer  to  the  company  of  certain  assets  of  George  Newman, 
which  consisted  of  his  building  property  and  the  goodwill  of 
his  business,  which  the  company  was  to  take  over  with  its  debts 
and  liabilities.  By  article  13  the  conduct  of  the  company's 
business  was  exclusively  vested  in  the  directors.  Article  25 
authorized  members  to  transfer  their  shares  to  children  and 
others.  Article  26  gave  the  directors  power  to  refuse  to  register 
certain  transfers,  but  not  any  made  under  article  25,  or  by 
George  Newman.  Article  32  provided  for  the  transfer  of  shares 
of  members  who  were  infants,  lunatics,  dead,  or  bankrupt. 
Articles  51  to  54  related  to  borrowing,  and  power  was  given  to 
the  directors  to  borrow  from  themselves.  Articles  55  to  61  pro- 
vided for  holding  general  meetings  of  the  shareholders.  By 
article  73  guardians  might  vote  for  infant  shareholders.  By 
article  80  the  number  of  directors  was  to  be  not  more  than 
seven,  and  the  first  directors  were  George  Newman,  William 
Newman,  and  H,  G.  Wright,  By  article  82  their  remuneration 
was  to  be  determined  by  the  company  in  general  meeting. 
By  article  87  no  director  was  to  be  disqualified  from  con- 
tracting with  the  company,  nor  was  any  director  making  any 
profit  out  of  any  contract  with  the  company  to  be  liable  to 
account  to  the  company  for  such  profit  by  reason  only  of  his 
ofiSce  or  fiduciary  relation.  By  article  88  the  directors  might 
appoint  one  of  their  body  a  managing  director,  and  by  article  90 
might  fix  his  remuneration  by  way  of  salary,  commission,  or  a 
share  of  profits.  By  articles  102  and  103  the  management  of 
the  business  and  the  control  of  the  company  were  vested  in  the 
directors,  and  amongst  other  powers  specially  enumerated  were 
powers  to  acquire  for  the  company  any  property  on  any  terms 
they  thought  fit,  to  pay  for  any  services  rendered  to  the  com- 
pany, to  give  any  officer  or  other  person  employed  by  the 
company  a  commission  on  the  profits  of  any  transaction,  and  to 
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pay  commissions  and  to  make  allowances  to  any  persons  Intro-      C.  A. 
ducing  business  to  the  company  or  otherwise  promoting  the  189.") 
business  thereof.    Article  141  was  a  general  indemnity  clause  ^J^g 
in  favour  of  directors  and  other  officers  for  what  they  might  do  ^^^^f^^ 
on  behalf  of  the  company. 

It  appeared  from  the  evidence  before  the  Court  that  there 
never  were  more  than  fourteen  shareholders  in  this  company — 
namely,  George  Neivman  and  five  brothers  and  six  sons  of  his,  all 
of  whom  were  infants,  and  Shotter  and  Morgan,  There  never  were 
more  than  2500  shares,  which  were  issued  to  George  Newman  as 
fully  paid  up  under  article  5.  He  distributed  1831  of  these 
amongst  his  brothers  and  sons  and  Shotter  and  Morgan,  each  of 
these  two  last-named  persons  having  one  each.  The  directors 
of  the  company  were  George  Neivman  and  his  brothers,  Williamy 
Charles,  Daniel,  and  John  Henry,  and  H.  G.  Wright.  The  business 
of  the  company  was  transacted  by  these  persons.  Debts  were 
contracted  to  a  large  amount ;  no  profits  were  ever  made.  The 
company  was  ordered  to  be  wound  up  in  November,  1892, 
and  it  was  then  found  that  the  assets  of  the  company  were 
practically  ?^^7,  whilst  the  debts  and  liabilities  of  the  company 
amounted  to  £88,000  in  respect  of  money  borrowed  from  the 
Liberator  Building  Society  and  other  companies  connected  with 
it.  The  company  never  had  any  assets  except  those  taken  over 
from  George  Neivman  and  such  as  were  acquired  with  borrowed 
money. 

With  regard  to  the  £10,000,  the  facts  found  by  the  Court  of 
Appeal  were  as  follows  :  The  Commissioners  of  the  Exhibition  of 
1851  had  some  land  near  the  Albert  Hall,  and  in  1890  they 
agreed  with  William  Sari  for  the  erection  of  buildings  on  this 
land  and  for  granting  leases  of  the  buildings  when  erected. 
This  agreement  imposed  heavy  liabilities  on  the  builder ;  but 
the  ground-rents  were  at  first  nominal,  although  ultimately  they 
were  to  be  £8000  a  year.  The  agreement,  however,  was  so 
beneficial  to  Sari  that  he  agreed  to  sell  the  benefit  of  it  to 
George  Neivman  for  £16,000,  and  George  Neivman  got  £26,000 
for  it  from  the  company.  The  company  paid  him  £26,000  for  it 
out  of  money  borrowed  by  the  company  for  the  purpose,  and 
the  difference  between  this  sum  and  the  £16,000  paid  for  it 
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C.  A.      by  Newman  to  Sari  was  the  £10,000  which  the  liquidator  sought 
1895      to  recover.    The  mode  in  which  this  transaction  was  carried  out 
In  re      was  as  foUows  I  George  Newman  was  to  obtain  the  benefit  of  SarTs 
:Newman    ^gJ'^ement  for  the  company ;  but  Sari  had  not  got  any  formal 
&  Co.      agreement  which  he  could  assign,  and  the  Commissioners  would 
not  enter  into  any  agreement  with  the  company.    It  was  there- 
fore agreed  that  George  Newman  should  himself  enter  into  a 
formal  agreement  with  the  Commissioners.     On  the  3rd  of 
December,  1889,  George  Newman  wrote  a  letter  to  the  Liberator 
Society  informing  them  that  the  company  had  resolved  to 
take  over  the  agreement,  and  asking  for  an  advance  on "  its 
security,  which  the  Liberator  Society  afterwards  agreed  to  make 
and  did  make.    On  the  6th  of  December,  1889,  the  directors 
met  and  discussed  the  matter,  and  resolved  to  buy  the  agreement 
from  George  Newman  for  £26,000  and  to  pay  the  Commis- 
sioners £7500  for  rent  in  advance,  and  to  indemnify  George 
Newman  from  all  liability  under  the  agreement.    On  the  18th 
of  December,  1889,  the  building  agreement  was  executed  by 
Newman,  and  the  Commissioners  and  Newman  then  paid  SarVs 
solicitor,  Mr.  B.  B,  Johnson,  £16,000,  as  agreed,  and  he  also  paid 
£7500  to  the  Commissioners,  to  their  solicitors,  for  rent  in 
advance.    This  completed  the  matter  so  far  as  Sari  and  the 
Commissioners  were  concerned.    These  moneys  were  paid  by 
means  of  cash  and  bills  supplied  by  the  company,  and  George 
Newman  was  therefore  a  mere  trustee  of  this  agreement  for  the 
company.    On  the  18th  of  December,  1889,  another  instrument 
was  executed  by  George  Newman  and  the  company  by  which 
George  Newman  assigned  the  benefit  of  the  agreement  to  the 
company  for  £26,000,  and  the  company  agreed  to  indemnify 
him  from  all  liabilities  under  the  same.    £10,000,  being  the 
difference  between  the  price  paid  to  Sari  and  that  paid  by  the 
company,  was  thus  obtained  by  George  Newman  from  the  com- 
pany.   In  order  to  obtain  this  agreement  for  the  company 
George  Newman  had  to  pay  and  did  pay  large  sums  of  money 
for  commissions,  introductions,  and  other  matters,  and  only 
£3000  out  of  the  £10,000  was  in  fact  got  by  him  out  of  the 
transaction.    The  directors  knew  that  large  sums  beyond  the 
£16,000  payable  to  Sari  would  have  to  be  paid  in  order  to 
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obtain  the  agreement,  and  they  gave  George  Newman  £10,000  C.A. 
to  cover  whatever  might  have  to  be  paid  for  that  purpose,  1895 
with  liberty  to  retain  what  he  could  for  himself.  in  re 

With  regard  to  the  £2500,  the  report  stated  that,  on  the  12th  ^^^^^^ 
of  June,  1891,  the  Liberator  Society  gave  to  the  company  a  &Co. 
cheque  for  £2500  on  account  of  advances  which  the  society  had 
agreed  to  make  on  the  security  of  the  building  agreement  relat- 
ing to  the  Albert  Hall  estate  ;  that  the  cheque  was  indorsed  by 
'George  Netvman  and  handed  to  Wrighty  by  whom  it  was  mis- 
appropriated ;  and  that  Newman  then  directed  the  secretary  of 
the  company  to  write  off  the  amount  to  an  account  called 
"  Fees  Account,"  which  he  did.  The  account  of  this  transaction 
given  by  Newman  and  accepted  by  the  Court  was  to  the  effect 
that  the  cheque  had  been  left  by  him  with  Wrighty  who  was 
the  financial  agent  of  the  Liberator  Society  as  well  as  the 
solicitor  of  George  Newman  &  Co,,  in  order  that  the  amount  of 
the  cheque  might  be  indorsed  on  the  mortgage  to  the  Liberator 
Society,  after  which  it  was  to  be  paid  into  the  bank  of  George 
Newman  &  Co.,  to  be  credited  to  the  company's  account ;  that, 
on  finding  that  the  cheque  had  not  been  paid  into  the  bank,  he 
made  repeated  inquiries  of  Wright  with  regard  to  it,  and  was 
ultimately  informed  by  him  that  the  money  had  been  applied 
for  the  purposes  of  Jahez  Balfour:  that,  inasmuch  as  Balfour 
was  at  the  head  of  a  group  of  companies  who  had  undertaken  to 
finance  the  present  company  in  its  building  transactions,  it  was 
impossible  to  take  proceedings  against  him  for  the  recovery  of 
the  money ;  and  that  it  was,  therefore,  determined  by  the 
directors  to  consider  the  amount  as  paid  to  Balfour  for  services 
rendered  by  him  to  the  company. 

With  regard  to  the  expenditure  upon  Newman's  private  resi- 
dence, the  report  extracted  the  following  statement  from  the 
minutes  of  the  company:  "The  chairman  reported  that  the 
company  had  done  considerable  works  during  the  last  six  months, 
incurring  a  large  outlay,  in  altering  and  adapting  his  private 
residence,  and  suggested  that,  as  such  alterations  were  considered 
by  him  necessary  to  maintain  the  social  position  held  by  him 
as  chairman  of  this  company  and  having  regard  to  the  many 
important  operations  now  being  conducted  by  this  company 
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entailing  upon  him  constant  and  assiduous  attention,  it  would  not 
be  unreasonable  for  the  expenditure  above  referred  to  to  be  treated 
as  a  proper  expenditure  of  the  company  for  its  purposes.  There- 
upon it  was  unanimously  resolved  that  the  cost  of  the  works  at 
North  End  Lodge,  Croydon^  be  debited  to  the  separate  account  of 
the  chairman,  and  liquidated  by  a  credit  entry  authorized  by 
this  resolution."  The  report  further  stated  that,  in  pursuance 
of  this  resolution,  George  Newman  was  debited  with  two  sums  of 
£3292  16s.  lid,  and  £204  Is.  ScZ.,  which  sums  were  liquidated  by 
a  credit  entry  of  £3496  18s.  4d,  charged  to  the  revenue  account 
for  1891  under  the  head  of  "  Purchase  of  plant  and  building 
material."  Newman  did  not  offer  any  explanation  of  this  pay- 
ment beyond  that  appearing  on  the  face  of  the  resolution. 

The  whole  of  these  transactions  were  entered  into  with  the 
knowledge  and  approval  of  all  the  shareholders. 

Mr.  Justice  Vaughan  Williams,  having  regard  to  the  peculiar 
constitution  of  the  company  and  to  the  fact  that  throughout  the 
transactions  complained  of  there  had  been  no  concealment  from 
the  shareholders,  held  that  the  case  fell  within  the  principle  of 
In  re  British  Seamless  Paper  Box  Company  (1),  and  that  the 
application  of  the  liquidator  failed,  and  he  dismissed  the 
summons  accordingly.    The  liquidator  appealed. 

Theobald,  for  the  liquidator : — 

The  misapplication  of  the  £2500  was  an  ultra  vires  act,  and 
even  the  consent  of  all  the  shareholders  could  not  render  it 
lawful. 

In  re  British  Seamless  Paper  Box  Company  is  distinguishable. 

[LoED  Halsbuey  referred  to  Society  of  Practical  Knowledge  v. 
Abbott  (2) ;  In  re  Crenver  and  Wheal  Abraham  United  Mining 
Company  (3).] 

The  expenditure  of  £3496  upon  Newman's  house  was  alsa 
ultra  vires,  and  the  shareholders  did  not  sanction  it.  In  fact 
some  of  the  shareholders  were  infants,  and  in  no  event  could 
their  sanction  be  of  any  avail.    The  learned  Judge  seems  to  have 

(1)  17  Ch.  D.  467.  (2)  2  Beav.  559. 

(3)  Law  Eep.  8  Cli.  45. 
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thought  that  the  shares  which  stood  in  the  names  of  the  infants      C.  A. 
were  really  their  father's  shares,  and  that  his  sanction  was  suffi-  1895 
cient,  the  shares  being  also  fully  paid.    But  in  Cox's  Case'Xl),  on      jn  re 
which  he  relied,  a  liability  was  imposed  upon  a  person  who,  for 
the  purpose  of  deluding  the  public,  had  had  shares  registered  in      &  Co. 
the  names  of  mere  nominees  for  him,  and  in  In  re  British 
Seamless  Paper  Box  Company  (2)  every  one  had  acted  honestly, 
and  a  general  meeting  of  the  company  had  approved  what  had 
been  done.    In  the  present  case  the  transaction  was  dishonest 
from  beginning  to  end. 

The  manner  in  which  the  sum  of  £10,000  has  been  applied  has 
never  been  satisfactorily  explained.  There  is  no  doubt  that 
there  was  an  agreement  to  purchase  SarTs  contract  for  £16,000, 
and  that  Newman  received  £26,000  before  the  business  was 
conveyed  to  the  company.  The  difference  went  into  Newman's 
pocket,  or  was  spent  in  a  way  which  brought  no  benefit  to  the 
company. 

Dunham y  and  Johnston  Edwards,  for  George  Newman: — 

The  Official  Keceiver  and  liquidator  has  no  higher  right  to 
take  proceedings  against  a  director  for  breach  of  duty  than  the 
company  had :  Coventry  and  Dixon's  Case  (3).  He  must,  there- 
fore, shew  that  Newman  has  been  guilty  of  misfeasance  for  which 
he  could  have  been  called  to  account  by  the  company  before  it 
was  wound  up ;  and  further,  that  the  company  had  not  sanctioned 
his  acts. 

With  respect  to  the  sum  of  £10,000,  it  was  given  to  Newman 
in  order  to  enable  him  to  carry  through  the  purchase  of  Sari's 
building  agreement.  The  greater  part  of  it  was  spent  in  this 
way,  whether  in  bribery,  as  has  been  alleged,  or  not  makes 
no  difference,  for  it  was  spent  in  the  interest  of  the  company. 
Even  as  regards  the  £3000  retained  by  Newman  for  himself, 
the  company  is  not  entitled  to  have  the  money  refunded  as 
being  a  secret  profit,  for  there  was  no  secrecy,  and  the  contract 
to  sell  the  contract  to  the  company  was  entered  into  by  the 
governing  body  of  the  company. 

(1)  4  D.  J.  &  S.  53.  (2)  17  Ch.  D.  467. 

(3)  14  Ch.  D.  660. 
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0.  A.         With  respect  to  the  cheque  for  £2500,  there  is  no  evidence 
1895      that  it  was  appropriated  by  George  Newman ;  on  the  contrary,  it 
In  re      is  clear  that  he  entrusted  it  to  Wright  to  be  paid  into  the  bank 
Newman  ^®  applied  it  to  his  own  use. 

^  ^Q-  The  sum  of  £3496  was,  no  doubt,  spent  by  Newman  on  his  own 
home;  but  it  was  within  the  powers  of  the  directors  to  vote 
this  sum.  At  that  time  the  company  was  carrying  on  an  exten- 
sive business,  and  it  was  considered  necessary  that  Newman 
should  live  in  a  certain  style  and  exercise  hospitality  for  the 
benefit  of  the  company.  Directors  have  always  power  to  make 
presents  and  confer  pensions,  if  by  so  doing  they  can  further 
the  interests  of  the  company. 

But  even  if  any  of  these  transactions  were  ultra  vires,  the  com- 
pany cannot  complain  of  them,  as  it  acquiesced  in  them.  It 
was,  in  fact,  a  private  company,  consisting  only  of  Newman  and 
his  nominees.  All  the  shareholders  sanctioned  the  expenditure 
except  the  infant  members,  and  they  were  represented  by  NeW" 
man,  their  father,  as  provided  by  art.  73  of  the  articles  of 
association.  The  case  is  within  the  principle  of  In  re  British 
Seamless  Pamper  Box  Company  (1). 

Theobald,  in  reply. 

Cur,  adv.  vult,. 

March  14.  Lindley  L.J.  delivered  the  judgment  of  the  Court 
(Lord  Ealshury,  Lindley  L.J.,  and  A.  L.  Smith  L.J.)  : — 

This  is  an  appeal  from  the  refusal  of  Mr.  Justice  Vaughan 
Williams  to  make  an  order  under  sect.  10  of  the  Companies 
(Winding-up)  Act,  1890,  for  the  payment  by  Mr.  George  Newman 
of  certain  sums  of  money  to  the  liquidator  of  the  above-named 
company.  [The  Lord  Justice  stated  the  constitution  and  history 
of  the  society  as  above  set  out,  and  continued : — ] 

Such  being  a  short  account  of  the  company,  it  is  necessary  to 
allude  to  the  circumstances  which  give  rise  to  the  present  appli- 
cation on  the  part  of  the  liquidator.  He  seeks  to  obtain  an 
order  for  the  payment  by  George  Newman  of  three  sums  of  money 

(1)  17  Ch.  D.  467. 
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— namely,  (1.)  £10,000  in  respect  of  what  is  called  the  Albert  C.A. 
Hall  purchase ;  (2.)  £2500  in  respect  of  what  is  called  the  Albert  1895 
Hall  advances  ;  (3.)  £3500  in  respect  of  money  of  the  company  jn^e 
expended  in  George  Newman's  own  house.    [The  Lord  Justice  j^v^an 
stated  the  facts  relating  to  the  £10,000,  and  continued  : — ]  &  Co. 

The  question  arises  whether  the  company  can  now  by  its 
liquidator  recover  this  sum  of  £10,000,  or  any  part  of  it,  from 
George  Newman,  Mr.  Justice  Vaughan  Williams  has  decided 
this  question  against  the  company,  and  as  regards  everything 
except  the  £3000  profit  actually  made  by  George  Newman  the 
learned  Judge  was  correct.  Except  as  to  that  sum  the  evidence 
is  not  sufficient  to  prove  any  misapplication  of  the  company's 
assets.  The  money  spent  appears  to  have  been  part  of  the  cost 
of  acquiring  the  contract,  and  that  expenditure  having  been 
necessary  for  its  acquisition  and  authorized  by  the  directors,  the 
company  cannot  treat  it  as  a  misapplication  of  its  assets.  It  was 
suggested  that  the  money  went  in  bribes,  and  that  the  expendi- 
ture was  therefore  ultra  vires ;  but,  although  this  suggestion  may 
be  true,  there  is  no  proof  of  it  on  which  the  Court  can  judicially 
act.  It  must  be  taken  that  the  company  acquired  the  benefit 
of  the  contract  on  certain  terms  which,  as  regards  the  sums 
expended,  are  not  shewn  to  have  involved  a  breach  of  trust,  and 
it  would  not  be  just  to  compel  Mr.  George  Newman  to  repay  more 
than  the  £3000  which  he  actually  retained  for  his  own  benefit. 
Whether  he  can  be  made  to  account  for  this  sum  is  another 
matter,  which  will  be  examined  later  on. 

The  £2500  is  claimed  as  the  amount  of  a  cheque  belonging  to 
the  company,  and  improperly  given  by  George  Newman  to  Wright 
and  applied  by  him  for  his  own  purposes  with  the  knowledge  and 
consent  of  George  Newman.  [The  Lord  Justice  stated  the  facts 
relating  to  this  sum,  and  continued : — ]  Under  these  circum- 
stances, George  Neivman  cannot  be  charged  with  this  sum. 
When  he  found  that  the  cheque  had  been  misapplied,  he  did 
not  know  what  to  do,  and,  although  he  ultimately  told  the 
secretary  to  write  the  amount  off  and  put  it  to  the  fees  account, 
it  would  not  be  just  to  infer  from  this  that  George  Newman 
sanctioned  or  approved  of  what  had  been  done.  No  part  of  this 
sum  ever  came  to  Newman ;  he  is  in  no  way  benefited  by  the 
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0.  A.  misapplication  of  the  cheque,  and  on  the  evidence  JVright  or 

1895  Jdbez  Balfour,  and  not  Newman,  is  responsible  for  the  loss  of  this. 

JnTe  cheque. 

Geoege  The  last  sum  claimed  by  the  liquidator  is  £3500.    The  facts 

Newman  ^                                  ^    ^  ^ 

&  Co.  relating  to  this  are  correctly  set  out  in  his  report,  and  are  not 

contradicted  or  explained.  George  Newman  applied  assets  of  the 
company  to  this  amount  in  decorating  his  own  house,  and  the 
directors  afterwards  resolved  that  no  charge  should  be  made  for 
it,  and  it  was  accordingly  written  off. 

In  answer  to  the  liquidator's  claim  for  this  sum,  and  in  answer 
to  his  claim  to  the  £3000  already  referred  to,  Mr.  George  Newman 
relies  on  the  articles  of  the  company  and  on  the  fact  that  all  the 
directors  and  shareholders  knew  and  sanctioned  what  was  done. 
It  remains  to  consider  this  defence  with  reference  to  both  of 
these  sums.  When  the  facts  are  understood  both  these  sums 
were  in  truth  presents  by  the  directors  out  of  the  company's^ 
assets  to  G,  Newman  with  the  consent  of  the  other  shareholders 
who  were  of  age  ;  and  the  question  is  whether  these  presents  can 
be  treated  as  valid  against  the  liquidator  on  the  winding-up  of 
the  company,  which  is  hopelessly  insolvent  and  which  was  largely 
in  debt  when  these  presents  were  made.  Mr.  Justice  Vaughan 
Williams  has  held  that  they  are  unimpeachable,  and  he  referred 
to  the  case  of  In  re  British  Seamless  Paper  Box  Company  (1)  a& 
supporting  his  view.  But  that  case  is  very  unlike  this.  The 
directors  there  had  allotted  shares  to  some  of  themselves  as  fully 
paid  up.  The  shares  were,  in  fact,  allotted  in  consideration  of 
some  patents  taken  over  by  the  company  ;  and  an  agreement  to 
issue  the  shares  as  paid  up  was  registered.  The  transaction,  there- 
fore, was  intra  vires,  and  it  was  taken  to  be  so  both  by  counsel 
and  by  the  Court.  Further,  the  transaction  was  perfectly  honest 
throughout,  and  it  was  sanctioned  by  a  general  meeting  of  the 
company,  which  then  consisted  of  only  the  directors  and  one 
other  person,  who  assented  to  what  was  done.  More  than  a  year 
afterwards  shares  were  issued  to  other  people,  and,  the  company 
being  ultimately  wound  up,  the  liquidator  sought  to  recover  the 
nominal  value  of  the  shares,  treating  them,  in  fact,  as  not  paid 
up.    The  Court  held  that  this  could  not  be  done,  because  the 

(1)  17  Ch.  D.  467. 
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transaction  (being  intra  vires)  was  honest  and  was  sanctioned  by  all  o.  A, 
the  members  of  the  company  at  the  time.  But  in  this  case  the  1895 
presents  made  by  the  directors  to  Mr.  Newman,  their  chairman, 
were  made  out  of  money  borrowed  by  the  company  for  the  pur- 
poses of  its  business  ;  and  this  money  the  directors  had  no  right  &  Co 
to  apply  in  making  presents  to  one  of  themselves.  The  trans- 
action was  a  breach  of  trust  by  the  whole  of  them ;  and  even  if 
all  the  shareholders  could  have  sanctioned  it,  they  never  did  so 
in  such  a  way  as  to  bind  the  company.  It  is  true  that  this  com- 
pany was  a  small  one,  and  is  what  is  called  a  private  company ; 
but  its  corporate  capacity  cannot  be  ignored.  Those  who  form 
such  companies  obtain  great  advantages,  but  accompanied  by 
some  disadvantages.  A  registered  company  cannot  do  anything 
which  all  its  members  think  expedient,  and  which,  apart  from  the 
law  relating  to  incorporated  companies,  they  might  lawfully  do. 
An  incorporated  company's  assets  are  its  property  and  not  the 
property  of  the  shareholders  for  the  time  being ;  and,  if  the 
directors  misapply  those  assets  by  applying  them  to  purposes  for 
which  they  cannot  be  lawfully  applied  by  the  company  itself,  the 
•company  can  make  them  liable  for  such  misapplication  as  soon  as 
any  one  properly  sets  the  company  in  motion.  All  this  is  familiar 
law  and  must  be  borne  in  mind  in  deciding  the  present  case.  Mr. 
"George  Newman  and  his  co-directors  evidently  ignored  their  legal 
position  entirely.  They  regarded  Mr.  George  Newman  as  the 
company,  and  it  never  seems  to  have  occurred  to  them  that  he  and 
his  brothers  could  not  do  as  they  liked  with  what  they  regarded 
as  their  own  property,  or  rather  as  his,  for  he  and  his  children 
held  the  bulk  of  the  shares.  If  this  view  were  correct  in  point 
of  law,  if  the  corporate  body  could  be  disregarded,  it  would  follow 
that  Mr.  George  Newman  and  his  brothers  would  be  liable  without 
limit  for  the  debts  which  were  contracted  in  the  name  of  the 
<jompany.  This  would  be  a  just  and  proper  result  to  arrive  at; 
but  the  Court  is  precluded  by  the  terms  of  the  Companies  Act, 
1862,  ss.  191,  192,  from  adopting  it.  The  Court  is  bound  to 
recognise  the  company  as  incorporated,  and  to  give  effect  to 
all  the  consequences  of  such  incorporation.  What,  then,  are  the 
consequences  as  regards  presents  to  directors  ?  The  cases  on  the 
subject  are  few.    The  law  will  be  found  discussed  in  York  and 
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C.  A.  North  Midland  Bailway  Company  v.  Hudson  (1)  and  Hutton  v. 
1895  West  Cork  Bailway  Company  (2),  but  there  is  no  case  which  quite 
In  re  covers  this.  Directors  have  no  right  to  be  paid  for  their  services, 
[ewman  cannot  pay  themselves  or  each  other,  or  make  presents  to 
&  Co.  themselves  out  of  the  company's  assets,  unless  authorized  so  to 
do  by  the  instrument  which  regulates  the  company  or  by  the 
shareholders  at  a  properly  convened  meeting.  The  shareholders, 
at  a  meeting  duly  convened  for  the  purpose,  can,  if  they  think 
proper,  remunerate  directors  for  their  trouble  or  make  presents 
to  them  for  their  services  out  of  assets  properly  divisible  amongst 
the  shareholders  themselves.  Further,  if  the  company  is  a  going 
concern,  the  majority  can  bind  the  minority  in  such  a  matter  as 
this.  But  to  make  presents  out  of  profits  is  one  thing  and  to 
make  them  out  of  capital  or  out  of  money  borrowed  by  the  com- 
pany is  a  very  different  matter.  Such  money  cannot  be  lawfully 
divided  amongst  the  shareholders  themselves,  nor  can  it  be  given 
away  by  them  for  nothing  to  their  directors  so  as  to  bind  the 
company  in  its  corporate  capacity.  But  even  if  the  shareholders 
in  general  meeting  could  have  sanctioned  the  making  of  these 
presents,  no  general  meeting  to  consider  the  subject  was  ever 
held.  It  may  be  true,  and  probably  is  true,  that  a  meeting,  if 
held,  would  have  done  anything  which  Mr.  George  Newman 
desired ;  but  this  is  pure  speculation,  and  the  liquidator,  as 
representing  the  company  in  its  corporate  capacity,  is  entitled  to 
insist  upon  and  to  have  the  benefit  of  the  fact  that  even  if  a 
general  meeting  could  have  sanctioned  what  was  done,  such 
sanction  was  never  obtained.  Individual  assents  given  sepa- 
rately may  preclude  those  who  give  them  from  complaining  of 
what  they  have  sanctioned ;  but  for  the  purpose  of  binding  a 
company  in  its  corporate  capacity  individual  assents  given  sepa- 
rately are  not  equivalent  to  the  assent  of  a  meeting.  The 
company  is  entitled  to  the  protection  afforded  by  a  duly  con- 
vened meeting,  and  by  a  resolution  properly  considered  and 
carried  and  duly  recorded.  The  articles  of  this  company,  wide 
as  they  are,  do  not  authorize  such  presents  as  those  impeached 
by  the  liquidator;  and  the  result  is  that  his  appeal  must  be 
allowed  as  to  £3000,  part  of  the  £10,000,  and  as  to  the  £3500, 
(1)  16  Beav.  485.  (2)  23  Ch.  D.  654. 
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and  Mr.  Neivman  must  be  ordered  to  pay  these  sums,  with  O.A. 

interest  at  4  per  cent.    He  ought  also  to  pay  the  costs  of  the  1895 

appeal  and  the  costs  of  the  summons,  except  so  far  as  they  have  jn  re 

been  increased  by  the  claims  to  the  £2500  and  to  the  £7000,  ^ewmIn. 
part  of  the  £10,000.    The  costs  occasioned  by  these  claims 
ought  to  be  allowed  and  be  set  off  against  those  which  he  is 
ordered  to  pay. 

Solicitors  for  the  Appellant :  Thome  &  Welsford. 
Solicitor  for  the  Kespondent :  W,  Brookes  Palmer. 

H.  C.  J. 


In  re  DEELEY'S  PATENT.  C.  A. 

1895 

Patent — Validity — Infringement — Revocation — Estoppel — Patents^  cfcc,  Act^  ^--v^ 

1883  (46  &  47  Vict.  c.  57),  s.  26.  -^"^^^'^  1|  18, 

April  5. 

In  an  action  for  infringement  of  a  patent,  the  Court  held  that  one  of   

the  claims  in  the  specification  had  been  anticipated,  and  declared  the 
patent  invalid.  The  Defendant  then  presented  a  petition  for  revocation 
of  the  patent : — 

Eeldj  that  the  Plaintiffs  were  not  estopped  from  setting  up  the  validity 
of  the  claim  on  the  petition. 

This  was  an  appeal  from  a  decision  of  Mr.  Justice  Bomer, 

On  the  3rd  of  November,  1884,  /.  Deeley,  the  younger,  took 
out  a  patent.  No.  14,526  of  1884,  for  improvements  in  the 
extracting  mechanism  of  drop-down  small-arms.  The  invention 
was  intended  to  be  applied  to  double-barrelled  guns,  and  its 
object  was  to  eject  the  spent  cartridge  or  cartridges,  leaving  any 
unspent  cartridge  untouched  in  its  barrel. 

In  1891  an  action  was  brought  by  John  Deeley,  the  elder,  and 
Westley,  Bichards  &  Co.,  in  whom  the  patent  rights  had  become 
vested,  against  Thomas  PerJces  for  infringement. 

The  action  was  tried  by  Lord  Justice  Kay,  who  held  that 
claim  1  had  been  anticipated  by  a  prior  patent  of  the  Defen- 
dant, and  that  claims  3,  4,  and  5  had  been  anticipated  by  a  gun 
made  by  Bighy  in  1882,  and  that  the  Plaintiffs'  patent  was 
consequently  invalid.    This  judgment  was  affirmed  by  the  Court 
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0  A.  of  Appeal,  where  the  case  was  fought  and  decided  exclusively 
1895      upon  claims  3,  4,  and  5. 

In  re  The  patentee  then  applied  for  and  obtained  leave  to  amend 
atent'^    his  patent  by  striking  out  claims  3,  4,  and  5,  and  by  adding  a 

  disclaiming  note  whereby  he  disclaimed  any  claim  to  any 

general  mechanism  to  be  found  in  Bigbys  gun,  and  confined  the 
claim  to  the  special  form,  arrangement,  and  combination  of  the 
parts  of  the  mechanism  set  forth  in  claims  1  and  2. 

Before  leave  to  amend  was  granted,  the  Defendant,  having 
first  obtained  the  fiat  of  the  Attorney- General,  presented  a 
petition  for  revocation  of  the  patent ;  but  the  hearing  of  the 
petition  was  adjourned  until  after  the  specification  had  been 
amended. 

At  the  hearing  of  the  petition  the  point  was  taken  that  the 
Plaintiffs  were  estopped  by  the  finding  of  Lord  Justice  Kay  in 
the  action  for  infringement  that  claim  1  had  been  anticipated 
from  again  setting  up  the  validity  of  that  claim. 

This  case  is  reported  only  upon  that  point. 

Mr.  Justice  Eomer  held  that  claims  1  and  2  had  not  been 
substantially  altered  by  the  amendments ;  that  claim  1  was 
anticipated  by  the  Defendant's  patent,  and  that  claim  2  was 
anticipated  by  Bigby's  gun;  and  he  ordered  the  patent  to  be 
revoked;  but  he  expressed  no  opinion  upon  the  question  of 
estoppel. 

The  Plaintiffs  appealed. 

MouUon,  Q.C.,  and  Boger  Wallace,  for  the  Appellants. 

Sir  B,  E.  Webster,  Q.C.,  and  T.  Terrell,  for  the  Eespondent, 
the  Petitioner : — 

The  Appellants  are  estopped  by  the  judgment  of  Lord  Justice 
Kay  in  the  action  for  infringement  from  denying  that  the  first 
claim  has  been  anticipated.  Sect.  26  of  the  Patents  Act,  1883, 
repeals  the  procedure  by  scire  facias,  and  establishes  a  new  and 
different  procedure  for  revocation.  Under  this  procedure  the 
Petitioner  is  a  party.  The  fiat  of  the  Attorney-General  is  required 
merely  for  the  purpose  of  preventing  frivolous  applications,  and 
in  cases  falling  within  clauses  c,  d,  and  e  of  sub-sect.  4  of 
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sect.  26  it  is  not  required  at  all.  Therefore,  the  usual  principles  C.  A. 
of  estoppel  apply.  The  same  issue  was  raised  and  decided  1895 
between  the  same  parties  in  the  action  for  infringement.    The      in  re 

Appellants  are,  therefore,  estopped  from  raising  it  again  in  this  patent? 

proceeding :  Alisoris  Case  (1) ;  Priestman  v.  Thomas  (2).   


Moulton,  in  reply  : — • 

If  the  Legislature  had  intended  to  enact  that  wherever  a 
patent  has  been  declared  invalid  in  an  action  for  infringement 
the  patent  shall  be  revoked,  the  Act  would  have  contained  an 
express  provision  to  that  effect.  A  petition  for  revocation  is  not 
on  all-fours  with  private  litigation.  It  is  as  one  of  Her  Majesty's 
subjects  that  the  Petitioner  seeks  revocation,  and  the  fact  that 
he  has  been  a  defendant  in  an  action  for  infringement  and  has 
obtained  a  declaration  in  that  action  that  the  patent  is  invalid 
is  immaterial. 

Cur.  adv.  vult. 


April  5.  A.  L.  Smith  L.J.  delivered  the  judgment  of  the 
Court  (Lord  Ecdshuri/,  'Lindley  L.J.,  and  A,  L,  Smith  L.J.), 
whereby  it  was  held  that  claim  1  was  bad,  and  that  claim  2  was 
good,  and  that  consequently  the  specification  was  invalid  until 
further  amended. 

The  Lord  Justice  then  proceeded  as  follows  : — 
A  point  was  taken  by  Sir  JR.  Webster  that  Lord  Justice  Kay^s 
finding  upon  the  fact  that  claim  1  of  Deeley's  specification  had 
been  anticipated  acted  as  an  estoppel  in  this  petition.  In  the 
view  above  taken  of  the  facts  it  is  unnecessary  to  decide  this  point, 
but  as  it  is  new  and  important  and  has  been  fully  argued  and 
considered,  we  will  give  our  opinion  upon  it.  We  are  of  opinion  • 
that  there  is  no  estoppel.  A  petition  to  revoke  a  patent  by 
whomsoever  presented  is  a  petition  on  behalf  of  the  public,  and  it 
is  not  personal  to  the  Petitioner,  and  in  a  legal  point  of  view  it 
is  a  mere  accident  that  in  this  case  the  Petitioner  was  a  party 
to  a  former  litigation.  Under  the  old  procedure  by  scire  facias 
it  is  plain  that  there  would  be  no  estoppel,  and  although  the 


(1)  Law  Rep.  9  Ch.  1,  24. 
Vol.  I.  1896.  3  G 


(2)  9  P.  D.  70,  210. 
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C.  A.  procedure  is  altered,  the  principle  underlying  it  and  the  effect 

1895  of  it  are  the  same,  and,  as  in  the  case  of  a  scire  facias,  so  in 

jn  re  this  petition  there  is  no  estoppel. 
Deelby's 
Patent. 

  Solicitors  for  the  Appellants :  Stibhard,  Gibson  &  Co. 

Solicitors  for  the  Kespondent :  WaJceford  May  &  Woulfe. 


H.  C.  J. 
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In  re  FLOATING  DOCK  COMPANY  OF  ST.  THOMAS,  chitty 

LIMITED.  1895 

'Company — Reduction  of  Capital — Extinguishment  of  Shares^  Confirmation  hy  13 

the  Court — Classes  of  Shareholders — Duties  of  Directors  as  to  Repairs —   

Companies  Acts,  1867  (30  &  31  Vict.  c.  131),  s.  9 ;  and  1877  (40  &  41  Vict, 
c.  26),  8.  3. 

Under  the  Companies  Acts,  1867  and  1877,  the  Court  has  jurisdiction 
to  sanction  a  special  resolution  for  the  reduction  of  capital  no  longer 
represented  by  available  assets  cancelling  the  whole  of  two  out  of  three 
■classes  of  shares. 

Where  there  has  been  a  loss  of  capital  and  there  are  first  preference, 
second  preference,  and  ordinary  shares,  the  loss  should  be  made  to  fall 
•upon  that  class  of  shares  which  according  to  the  constitution  of  the 
company  is  the  proper  class  to  bear  it. 

Duties  of  directors  as  to  maintaining  and  repairing  the  company's 
property  stated. 

Petition  by  the  company  for  the  confirmation  by  the  Court 
of  a  special  resolution  for  the  reduction  of  its  capital.  The  only 
novelty  in  the  application  was  that  the  method  by  which  the 
proposed  reduction  was  to  be  effected  involved  the  extinguish- 
ment of  the  whole  of  the  second  preference  and  ordinary  shares. 
The  material  facts  were  as  follows  : — 

In  February,  1864,  the  St.  Thomas  Floating  Dock  Compani/, 
Limited,  was  formed,  with  a  capital  of  £100,000,  for  the  purpose 
of  constructing  and  working  a  floating  dock,  in  the  harbour 
of  St.  Thomas,  in  the  West  Indies,  which  was  completed  in  July, 
1867,  at  a  cost  of  about  £100,000.  An  accident  happened  to  the 
dock  immediately  after  its  completion  by  which  it  was  sunk, 
and  it  was  subsequently  further  damaged  by  a  violent  hurricane. 

The  original  company  being  unable  to  raise  the  dock  for 
want  of  funds,  a  second  company,  the  St.  Thomas  Boch  Com- 
pany,  Limited,  was  formed  in  March,  1869,  with  a  capital  of 
£135,000,  for  the  purpose  of  taking  over  the  dock  from  the 
original  company ;  but  this  company  also  proved  a  failure  and 
was  wound  up. 

In  July,  1878,  the  present  company  was  formed,  with  a 

3  C  2  1 
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CHITTYJ.  nominal  capital  of  £163,618,  divided  into  46,748  shares  of 
1895      £3  lOs.  each,  and  the  assets  of  the  second  company  were 
transferred,  under  a  scheme  sanctioned  by  the  Court,  to  the 
^Do^^   present  company.    The  nominal  capital  of  the  company  was^ 

Company  of  divided  into  £70,994  in  first  preference  shares,  £71,823  10s.  in 
Limited.  '  second  preference  shares,  and  £20,800  10s.  in  ordinary  shares ; 
'  and  under  the  scheme  sanctioned  by  the  Court  the  first 
preference  shares  went  to  the  first  mortgagees  of  the  second 
company;  the  second  preference  shares  were  allotted  to  first 
mortgagees,  in  respect  of  overdue  interest,  and  to  second 
mortgagees;  and  the  ordinary  shares  were  allotted  to  the  old 
shareholders.    All  the  shares  were  to  be  deemed  fully  paid  up. 

By  the  articles  of  association  it  was  provided  (100),  that 
the  net  profits  of  the  company,  "  after  setting  apart  such  sums- 
for  repairs  and  renewals  as  the  directors  shall  from  time  to  time 
consider  necessary  or  proper,"  should  be  applied  in  the  payment 
of  a  dividend  of  £6  per  cent,  per  annum,  contingent  on  the- 
profits  of  each  year,  to  the  holders  of  first  preference  shares ;  out 
of  the  surplus  profits  (if  any)  a  dividend  of  £5  per  cent.,  also 
contingent  on  the  profits  of  each  year,  was  to  be  paid  to  the 
holders  of  second  preference  shares ;  and  the  ultimate  surplus 
(if  any)  was  to  be  paid  to  the  holders  of  ordinary  shares. 
Article  115  provided,  that  on  a  dissolution  the  assets  of  the 
company,  "so  far  as  the  same  will  extend,  shall  be  divided 
among  the  first  preference  shareholders,  and  if  any  surplus  shall 
remain  after  payment  to  them  of  the  nominal  amount  of  their 
shares,  the  same  shall  be  divided  among  the  second  preference 
shareholders,  and  only  the  ultimate  surplus  (if  any),  after  paying: 
them  the  nominal  amount  of  their  shares,  shall  be  divided 
among  the  ordinary  shareholders." 

At  the  time  when  the  company  was  formed,  it  was  expected 
and  believed,  as  the  result  of  very  careful  inquiries,  that  a  large 
profit  could  be  made  from  the  working  of  the  dock,  in  con- 
sequence of  the  number  of  ships  that  then  frequented  the  harbour 
of  8t  Thomas,  though,  except  as  a  means  of  earning  an  income, 
the  dock  was  admittedly  not  then  worth  more  than  half  the 
nominal  capital  of  the  company.  These  expectations  were  never 
realized,  and  except  in  the  year  1882  the  dock  had  never  earned 
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enough  to  pay  the  dividend  on  the  first  preference  shares,  for  CHITTY  J. 
which  about  £4260  was  required.  1895 

There  was  a  great  deal  of  evidence,  including  a  report  by  the 
directors,  to  the  effect  that  the  dock  was  now  not  worth  more  ^^^^^ 
than  £50,000,  as  it  had  suffered  from  storms  and  natural  Company  of 
deterioration ;  that  the  trade  and  shipping  at  St.  Thomas  had    Limited.  * 
very  much  decreased,  and  was  steadily  decreasing,  in  consequence 
of  the  alteration  in  the  ocean  steamer  routes,  and  that  owing  to 
this  and  to  the  increased  size  of  modern  steamships,  which  were 
too  large  for  the  dock,  there  was  now  no  chance  of  the  company 
-ever  being  in  a  position  to  earn  enough  income  to  pay  any- 
thing by  way  of  dividend  on  the  second  preference  and  ordinary 
shares. 

By  a  special  resolution  of  the  company,  passed  on  the  18th  of 
October,  1894,  and  confirmed  on  the  6th  of  November  following, 
it  was  resolved  to  reduce  the  capital  from  £163,618  to  £50,710, 
and  that  such  reduction  should  be  effected  by  cancelling  capital 
which  had  been  lost,  or  was  not  represented  by  available  assets, 
to  the  extent  of  and  by  the  cancellation  of  the  whole  of  the  5943 
ordinary  shares  of  £3  10s.  each,  and  the  whole  of  the  20,521 
second  preference  shares  of  £3  10s.  each,  and  £1  per  share  upon 
each  of  the  20,284  first  preference  shares  of  £3  10s.  each,  and  by 
reducing  the  nominal  amount  of  the  said  first  preference  shares 
from  £3  10s.  to  £2  10s.  each. 

These  resolutions  were  unanimously  passed  by  all  three  classes 
of  shareholders  present  in  person  or  by  proxy  at  the  meetings, 
which  were  attended  by  more  than  three-fourths  of  the  members 
of  each  class ;  but  it  having  been  ascertained  when  the  petition 
was  first  opened  that  there  were  some  dissentient  second  pre- 
ference shareholders  who  had  not  attended  the  meetings,  but 
who  had  only  written  protesting  against  the  scheme  of  reduction, 
the  hearing  of  the  petition  was  adjourned,  by  direction  of  the 
Judge,  that  these  dissentient  shareholders  might  be  served. 
Only  one,  however,  appeared  upon  the  hearing  of  the  petition. 

Byrney  Q.C.,  and  Catory  for  the  petition : — 
The  Court  has  jurisdiction  to  make  such  an  order  as  is  asked 
for:  British  and  American  Trustee  and  Finance  Corporation  v. 
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CHITTY  J.  Confer  (1).    The  evidence  shews  that  the  second  preference  and 

1895       ordinary  shareholders  can  never  hope  for  any  dividend  or  any 

In  re      share  in  the  capital.    The  proposed  method  of  reduction  is 

^DocK^^    reasonable  ;  it  is  not  essential  that  the  reduction  should  be  made 

Company  op  rateablv  on  all  the  shares :  In  re  Barrow  Hseinatite  Steel  Com" 
St.  Thomas,  . 
Limited,    jpany  (2).    Resolutions  for  the  reduction  of  parts  of  the  capital 

have  been  sanctioned :  In  re  Galling  Gun,  Limited  (3)  ;  In  re 
Agricultural  Hotel  Comjpany  (4).  It  is  only  going  a  step  further 
to  wipe  out  the  two  classes  of  shares  that  can  never  receive  any- 
thing, and  to  reduce  the  first  preference  shares. 

\In  re  Quehrada  Baihvay,  Land  and  Copper  Company  (5)  ;  In  re 
American  Pastoral  Company  (6),  and  In  re  Denver  Hotel  Com- 
pany (7),  were  also  cited.] 

The  evidence  as  to  the  deterioration  of  the  dock  shews  that 
the  nominal  capital  is  no  longer  represented  by  available  assets* 
There  is  nothing  unreasonable  or  unfair  in  the  proposed  reduc- 
tions, and  the  company  has  made  out  a  case  for  the  sanction  by 
the  Court  of  the  special  resolution. 

B.  J.  Parker y  for  one  of  the  dissentient  shareholders : — 

I  do  not  dispute  the  proposition  that  the  Court  has  jurisdiction 
to  make  this  order  ;  but  I  do  say  that  the  scheme  is  unjust  and 
inequitable,  and  one  which  ought  not  to  be  sanctioned.  The 
dock  never  was  worth  the  original  amount  of  capital  attributed 
to  it,  and  a  portion  of  the  nominal  capital  never  was  represented 
by  available  assets.  On  this  ground  alone  the  reduction  oughts 
not  to  be  sanctioned :  In  re  New  Chile  Gold  Mining  Company  (8). 
If  it  is  right  to  reduce  at  all,  it  was  equally  right  in  1878,  when 
the  present  company  was  formed. 

The  report  of  the  directors,  issued  when  this  scheme  was  first 
promulgated,  admits  the  great  deterioration  of  the  dock,  and  I 
say  that  in  effect  it  admits  that  the  directors  have  not  done  their 
duty  in  maintaining  the  dock. J 

If  a  reduction  of  capital  is  to  be  made,  why  not  do  it  rateably  ? 

(1)  [1894]  A.  C.  399.  (5)  40  Ch.  D.  363. 

(2)  39  Ch.  D.  582.  (6)  W.  N.  (1890)  62. 

(3)  43  Ch.  D.  628.  (7)  [1893]  1  Ch.  495. 

(4)  [1891]  1  Ch.  896.  (8)  38  Ch.  D.  475. 
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Why  are  two  classes  of  shareholders  to  be  entirely  wiped  out  ?  CHITTY  J. 
For  these  reasons,  the  special  resolutions  ought  not  to  be  con-  1895 

firmed.  in  re 

Floatikg 

.         ,  Dock 
Byrne,  in  reply.  Company  of 

St.  Thomas, 
Limited. 

Chitty  J. : —  — 

No  objection  has  been  raised,  nor  after  the  decision  in  the 
House  of  Lords  in  British  and  American  Trustee  and  Finance 
Corporation  v.  Couper  (1)  could  it  have  been  successfully  raised, 
to  the  jurisdiction  of  the  Court  to  make  the  order  asked  for. 
The  function  of  the  Court  is  to  see  that  the  proposed  reduction 
is  fair  and  reasonable  in  the  circumstances  of  the  case.  The 
power  of  confirming,  or  refusing  to  confirm,  the  special  reso- 
lution of  a  company  to  reduce  its  capital  was  conferred  upon 
the  Court  in  order  to  enable  it  to  protect  the  interest  of  persons 
who  dissented,  or  even  of  persons  who  did  not  appear  except  on 
the  argument  and  hearing  of  the  petition,  as  in  the  present  case. 
It  is  quite  unnecessary  for  me  to  refer  to  the  various  sections  of 
the  two  Acts  of  Parliament  that  relate  to  the  subject.  The 
reduction  of  capital  which  has  been  resolved  upon  does  not 
involve  either  the  diminution  of  any  liability  in  respect  of 
unpaid  capital,  or  the  payment  to  any  shareholder  of  any  paid- 
up  capital ;  but  the  allegation  is  that,  before  the  passing  of  the 
special  resolution,  the  capital  of  the  company,  paid  up  or 
deemed  to  have  been  paid  up,  had  ceased  to  be  represented  by 
available  assets  to  the  extent  of  £113,118,  and  this  is  what  is 
commonly  termed  "  writing  off  lost  capital."  [Having  stated 
the  nominal  capital  of  the  company,  the  classes  of  shares,  and 
the  nature  of  the  proposed  reduction,  his  Lordship  continued: — ] 
The  first  point  is  whether  the  allegation  is  made  out  as  to  the 
capital  being  either  lost  or  not  represented  by  available  assets, 
and  in  my  opinion  the  company  have  proved  that  allegation. 
The  circumstances  connected  with  this  floating  dock  are  some- 
what remarkable.  This  company — the  third — was  incorporated 
in  1878  under  a  scheme  of  reconstruction  of  the  second  company. 
The  capital  that  I  have  mentioned  was  fixed  apparently  for  the 

(1)  [1894]  A.  C.  399. 
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CHITTYJ.  purpose  of  letting  in  those  who  were  interested  in  the  old 

1895  company.    It  was  argued  for  the  Eespondent,  as  a  material 

jnre  circumstance  in  this  case,  that  the  £163,618  capital  did  not, 

^DooK^^  in  the  incorporation  of  this  company,  or  ever,  represent  the  true 

Company  op  value  of  the  dock.  There  is  much  to  be  said  in  support  of  that 
St.  Thomas,  .  ,       .         ,         ,  . 

Limited,    contention.    At  the  time  when  this  company  was  incorporated 

the  value  of  the  structure  at  St.  Thomas  Island  was  certainly  less 
than  the  £163,000  ;  but  there  were  at  that  time,  as  the  evidence 
before  me  shews,  great  expectations  of  future  profit,  which  un- 
fortunately have  not  been  realized.  Sixteen  years  have  elapsed 
since  the  dock,  which  had  to  be  repaired,  was  opened  for  work, 
and,  with  one  exception,  namely,  in  the  year  1882,  the  amount 
required  for  the  payment  of  a  dividend  to  the  first  preference 
shareholders  has  not  been  reached.  The  circumstances  attending 
the  trade  of  the  dock  are  also  detailed  in  the  affidavits.  [Having 
stated  and  criticised  the  evidence  in  support  of  the  petition,  his 
Lordship  continued : — ] 

Now  the  reason  of  my  going  somewhat  in  detail  into  the 
evidence  is  the  argument  that  has  been  addressed  to  me  on 
behalf  of  the  dissentient  shareholder.  The  effect  of  the  evidence 
is  to  displace  one  of  the  main  contentions  put  forward  on  his 
behalf.  It  was  said,  if  it  was  right  to  reduce  at  all,  was  it  not 
right  to  reduce  in  the  year  1878  ?  It  is  plain  that  the  under- 
taking was  over-valued  in  that  year,  and  the  company  would 
have  been  justified  if  it  had  come  forward  with  a  reduction 
scheme  about  that  time,  or  at  a  time  shortly  afterwards.  The 
answer  is  that  reasonable  expectations  were  entertained  when 
this  scheme  for  the  formation  of  the  third  company  was  sanc- 
tioned by  the  Court,  that  the  property — though  valued  as  a 
structure  it  was  not  worth  the  £163,000 — was  looked  upon  as  an 
income-earning  structure  worth  somewhere  about  that  sum. 
Probably  it  was  not  worth  that  sum,  and  there  is  something  in 
the  articles  (to  which  I  will  refer  in  a  few  minutes)  which  points 
in  that  direction. 

Then  it  is  said  that  the  directors  by  their  report  have  admitted 
that  they  have  not  been  properly  maintaining  the  dock  as  a 
structure ;  and  a  passage  from  their  report,  which  was  issued  in 
view  of  this  reduction  scheme,  was  referred  to  which,  in  my 
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opinion,  cannot  be  taken  as  an  admission  on  the  part  of  the  CHITTYJ. 
directors  that  they  have  not  done  their  duty  in  keeping  up  the  1895 
dock.    I  refer  now  to  the  100th  article,  which  deals  with  the  net      j„  re 
profits,  but  for  the  moment  only  to  that  part  of  it  which  shews  ^^q^k^^ 
how  the  net  profits  are  to  be  applied:  "After  setting  apart"  gJ^THOMAs^ 
{says  the  article)  "  such  sums  for  repairs  and  renewals  as  the    Limited.  ' 
directors  shall  from  time  to  time  consider  necessary  or  proper."  " 
The  directors  under  that  have  a  discretion  as  to  the  sum  which 
shall  be  devoted  to  repairs  or  renewals.    There  is  a  duty,  no 
doubt,  of  maintaining  the  work  in  a  reasonable  state  of  repair  by 
means  of  timely  repairs  and  timely  renewals ;  but  it  is  scarcely 
necessary  for  me  to  state  that  under  such  a  clause  as  this  the 
directors  were  not  bound  to  construct  a  new  dock.    They  were 
only  bound  to  do  the  best  they  could  for  this  iron  and  wooden 
structure  with  a  view  to  keeping  that  structure  in  a  fair  state 
and  condition.    Like  the  case  of  repairing  a  house,  the  covenant 
to  repair  does  not  involve  on  the  covenantor  a  liability  to  build 
a  new  house.    Now  the  evidence  shews  that  this  dock,  as  might 
have  been  expected  in  the  West  Indies^  is  naturally  deteriorat- 
ing; and  I  can  find,  to  sum  up  this  matter,  no  ground  for 
saying  that  the  depreciation  in  the  value  of  the  company's 
property,  and  the  corresponding  reduction  proposed  to  be  made 
of  the  capital,  is  attributable  to  any  negligence  on  the  part  of 
the  directors  in  not  doing  their  duty  by  upholding  the  structure 
and  keeping  it  in  a  proper  condition. 

Now,  I  pass  to  the  articles,  and  premise  what  I  have  to  say  by 
stating,  that  I  have  not  the  case  before  me  of  a  proposed  reduc- 
tion of  capital,  at  the  expense  of  the  ordinary  shareholders  and 
the  second  preference  shareholders,  where  a  preference  is  con- 
ferred as  to  dividend  only.  The  preference  in  this  case  which 
the  first  preference  shares  have  over  the  second,  and  the  second 
have  over  the  ordinary  shares,  is  a  preference  of  capital  also. 
Now,  the  clause  as  to  dividends,  which  I  will  deal  with  quite 
shortly,  is  that  the  net  profits,  after  setting  apart  the  sums  for 
repairs  and  renewals  which  I  have  already  mentioned,  shall  be 
divided  in  each  year  as  follows :  the  first  preference  shares  get  a 
dividend  at  the  rate  of  6  per  cent.,  contingent  on  the  profits  of 
the  year,  and  the  second  a  dividend  of  5  per  cent.,  also  contingent 
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CHITTY  J.  upon  the  profits  of  the  year  ;  then  comes  a  clause,  which  I  have 
1895  said  I  would  refer  to  for  the  purpose  of  shewing  that  the  parties 
In  re  producing  this  scheme  of  reconstruction  had  reasonable 

^1)0™^    doubts  whether  there  would  remain  anything  after  the  two  first 

Company  of  preferences  had  been  satisfied  their  dividend :  "  The  ultimate 

St.  Thomas,  , 

Limited,  surplus  (if  any)  of  the  net  profits  in  each  year  shall  be  paid  to 
the  holders  of  ordinary  shares."  Then  the  115th  article  is : 
"  If  the  company  should  be  wound  up,  the  assets  of  the  company, 
so  far  as  the  same  will  extend,  shall  be  divided  among  the  first 
preference  shareholders,  and  if  any  surplus  shall  remain  after 
payment  to  them "  (here  again  is  "  if  any  surplus  ")  "  of  the 
nominal  amount  of  their  shares,  the  same  shall  be  divided 
among  the  second  preference  shareholders,  and  only  the  ultimate 
surplus  (if  any),  after  paying  them  the  nominal  amount  of  their 
shares,  shall  be  divided  among  the  ordinary  shareholders."  The 
resolutions  for  reduction  were  carried  in  accordance  with  the 
articles,  and  the  meetings  were  well  attended.  There  were 
15,700  odd  first  preference  shares,  rather  more  than  three- 
quarters  ;  15,764,  more  than  three-quarters  of  the  second ;  and 
a  good  many  of  the  ordinary  shareholders.  That  was  at  the 
first  meeting,  which,  of  course,  is  the  important  meeting.  The 
evidence  also  shews  that  the  special  resolution  was  carried 
unanimously.  The  dissentient  shareholder  did  not  attend.  He 
stands  alone ;  but  still,  though  he  stands  alone,  the  Court  will 
not  on  that  account,  because  he  is  in  a  minority  of  one,  refuse  to 
give  him  a  proper  hearing  and  consider  all  the  points  that  are 
raised. 

Now,  the  Act  of  Parliament  has  conferred  this  right  of 
reducing  capital  on  the  company  itself,  and  the  Court  will  not 
refuse  to  confirm  unless  it  sees  that  something  unfair  or  unrea- 
sonable is  being  done.  In  this  case  I  have  the  great  advantage 
of  the  large  majority  of  three-quarters  of  each  class  of  pre- 
ference shareholders  present  and  voting  unanimously  that  this 
was  the  right  thing  to  do  from  a  commercial  point  of  view.  I 
have  the  majority  required  by  the  statute,  and  the  majority 
required  by  the  articles  in  respect  of  each  set  of  preference 
shares.  Now  the  evidence  which  I  have  gone  through  shews 
that  this  is  not  a  mere  temporary  depression  in  trade,  but  that 
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the  current  of  trade  has  changed ;  and  I  ask  myself  this  ques-  CHITTY  J. 
tion,  Is  there  any  reasonable  probability  of  a  change  for  the  1895 
better  coming  within  any  reasonable  period  of  time  ?    Taking  a  j„ 
reasonable  view,  as  I  think,  of  the  circumstances  as  detailed  to  ^^q™^ 

me  in  evidence,  and  lookins:  upon  the  prospect  of  this  dock  as  Company  op 

.  IIP    nAc^nr.  St.  ThOMAS, 

an  income- earning  structure  to  make  upwards  of  £4260  a  year,  Limited. 
I  say  it  is  in  the  highest  degree  improbable.  I  think  the  evidence 
justifies  me  in  the  conclusion  that  the  second  preference  and 
ordinary  shareholders  have  no  interest  whatever  in  the  concern. 
Where  there  is  a  loss  of  capital,  and  there  are  classes  of  share- 
holders as  here,  the  loss  should  be  made  to  fall  upon  that  class 
which,  according  to  the  constitution  of  the  company,  has  to 
bear  it ;  and  it  is  for  the  reason  of  seeing  whether  it  was  an 
unfair  thing  to  throw  the  loss  upon  the  second  preference  and 
the  ordinary  shareholders  that  I  have  carefully  considered  the 
constitution  of  this  company.  The  result  is  that,  in  my  opinion, 
I  ought  to  exercise  my  judicial  discretion  by  confirming  the 
reduction  of  the  capital. 

Solicitors :  Baddiffey  Cator  &  Hood ;  Field,  Roscoe  &  Co., 
agents  for  Smith,  Fi^isent  &  Co.,  Birmingham, 

W.  C.  D. 
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NORTH  J.  In  re  COOK'S  MORTGAGE. 

[1895    a  027.] 

Trustee  Act,  1893  (56  &  57  Vict,  c.  53),  s.  29  {e)— Vesting  Order— Deceased 
Mortgagee — Uncertainty  as  to  Personal  Representative — Disputed  Will. 

A  mortgagee  of  freehold  land  died,  having  made  a  will  by  which  he 
appointed  executors.  The  validity  of  the  will  was  disputed  by  the  testator's 
widow,  and  an  action  to  establish  the  will  had  been  commenced  in  the 
Probate  Division,  but  had  not  yet  been  tried.  The  mortgage  debt  had 
been  paid : — 

Beld,  that  it  was,  within  the  meaning  of  sect.  29  (e)  of  the  Trustee  Act^ 
1893,  uncertain  who  was  the  personal  representative  of  the  deceased  mort- 
gagee, and  that  the  Court  had  jurisdiction  to  make  an  order  vesting  the 
mortgaged  land  in  the  mortgagor. 

Petition  by  a  mortgagor  for  a  vesting  order  as  to  freehold 
land. 

The  mortgage  was  executed  on  the  18th  of  February,  1882, 
to  Thomson  and  Brooks.  The  mortgage  money  was  advanced  by 
them  out  of  moneys  belonging  to  them  on  a  joint  account. 
Thomson  died  on  the  25th  of  March,  1893.  Brooks  died  on  the 
22nd  of  l^ovember,  1894. 

The  money  due  upon  the  mortgage  was  all  paid  by  the  mort- 
gagor on  the  10th  of  May,  1894,  but  a  reconveyance  had  not 
been  executed.  BrooJcs  had  made  a  will,  by  which  he  appointed 
•executors.  The  validity  of  the  will  was  disputed  by  his  widow 
and  an  action  to  establish  it  had  been  commenced  in  the  Probate 
Division,  but  had  not  yet  been  set  down  for  trial.  The  mort- 
gagees had  never  entered  into  the  possession  or  into  the  receipt 
of  the  rents  and  profits  of  the  land.  The  petition  asked  that  the 
mortgaged  premises  might  vest  in  the  Petitioner  for  the  whole 
€state  therein  which  would  now  be  vested  in  BrooJcs  (if  living), 
but  freed  and  discharged  from  all  moneys  secured  by,  and  from 
all  claims  and  demands  under,  the  mortgage  deed. 

The  petition  had  been  served  upon  the  persons  who  were 
nominated  by  the  will  of  BrooJcs  as  his  executors,  but  they  did 
not  appear. 
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/.  Bolty  for  the  Petitioner,  submitted  that,  under  the  eircum-  NORTH  J. 

stances,  it  was  within  the  meaning  of  sub-sect,  (e)  of  sect.  29  (1)  1895 

of  the  Trustee  Act,  1893,  "  uncertain  "  who  was  the  personal  in  re 

representative  of  Broohs,  and,  therefore,  the  Court  had  power  tviq^^agb. 

under  that  section  to  make  a  vesting  order  as  asked.   

NOKTH  J. : — 

In  my  opinion,  sub-sect,  (e)  applies  to  this  case.  Inasmuch  as 
the  word  "  devisee  "  occurs  in  the  latter  part  of  the  sub-section, 
I  think  that  part  is  not  confined  to  the  case  of  a  mortgagee  who 
has  died  intestate.  I  will  therefore  make  a  vesting  order  as 
asked  by  the  petition,  except  that  the  words  "freed  and  dis- 
charged, &c.,"  must  be  omitted.  I  should  not  make  a  vesting 
order  at  all  unless  I  was  satisfied  that  the  mortgage  money  had 
been  paid. 

Solicitors  :  Thomsons,  Broohs  &  Banhy. 

(1)  By  sect.  29 :  "  Where  a  mort-  such  estate  as  the  Court  may  direct 

gagee  of  land  has  died  without  having  in  any  of  the  following  cases,  namely 

entered  into  the  possession  or  into  the  (inter  alia) : — 

receipt  of  the  rents  and  profits  thereof,  "  (e)  Where  there  is  no  heir  or  per- 
and  the  money  due  in  respect  of  the  sonal  representative  to  a 
mortgage  has  been  paid  to  a  person  mortgagee  who  has  died  in- 
entitled  to  receive  the  same,  or  that  testate  as  to  the  land,  or 
last-mentioned  person  consents  to  any  where  the  mortgagee  has 
order  for  the  reponveyance  of  the  land,  died  and  it  is  uncertain  who 
then  the  High  Court  may  make  an  is  his  heir  or  personal  re- 
order vesting  the  land  in  such  person  presentative  or  devisee." 
or  persons  in  such  manner  and  fo-r 
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Statute — Construction — Union  of  Benefices  Act,  1860  (23  &  24  Vict.  c.  142) — 
Union  of  Benefices  Amendment  Act,  1871  (34  &  35  Vict  c.  90),  s.  4 — 
Metropolitan  Open  Spaces  Act,  1881  (44  &  45  Vict.  c.  34),  s.  1 — Disused 
Burial  Grounds  Act,  1884  (47  &  48  Vict.  c.  72),  ss.  2,  3,  5— Open  Spaces 
Act,  1887  (50  &  51  Vict.  c.  32),  ss.  2,  4,  and  Schedule—"  Set  apart  for 
the  purpose  of  Interment " — Site  of  Church. 

The  power  to  build  on  the  site  of  a  metropolitan  church  sold  under  a 
scheme  made  in  pursuance  of  the  Union  of  Benefices  Act,  1860,  is  not 
interfered  with  by  the  Union  of  Benefices  Amendment  Act,  1871. 

The  site  of  a  church  where  intramural  burial  has  taken  place  has  not 
been  "  set  apart  for  the  purposes  of  interment,"  and  therefore,  when  so 
sold,  is  not  within  the  prohibition  against  building  in  the  Disused  Burial 
Grounds  Act,  1884,  as  affected  by  the  Open  Spaces  Act,  1887,  and  the 
Metropolitan  Open  Spaces  Act,  1881. 

Sect.  5  of  the  Disused  Burial  Grounds  Act,  1884,  applies  to  dispositions 
made  after  the  Act. 

Undee  the  Union  of  Benefices  Act,  1860,  a  scheme  dated  the 
28th  of  April,  1892,  for  the  union  of  the  benefice  of  the  united 
parish  of  All  Eallows-the-Great,  Upper  Thames  Street,  and  All 
Hallows-the-Less,  and  the  benefice  of  the  united  parish  of  St. 
Michael  Boyal  and  St,  Martin  Vintry,  was  prepared  by  the  Eccle- 
siastical Commissioners,  in  accordance  with  proposals  laid  before 
them  by  the  Bishop  of  London,  and  assented  to  by  the  respective 
patrons  and  vestries  as  required  by  the  Act. 

The  scheme  provided  that  on  the  union  of  the  benefices  taking 
place  the  church  of  All  Hallows-the-Great  should  be  taken  down, 
and  the  site,  materials,  and  furniture  (with  certain  exceptions) 
should  be  sold  by  the  Commissioners. 

The  scheme  was  duly  confirmed  by  Order  in  Council,  dated 
the  16th  of  May,  1893,  and  on  the  9th  of  June,  1893,  the 
union  took  effect  by  the  retirement  of  the  incumbent  of  one 
benefice  and  the  induction  of  the  incumbent  of  the  other  benefice 
as  first  incumbent  of  the  united  benefice. 
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The  consents  required  by  sect.  17  of  the  Act  to  the  sale  of  the 
church  of  All  Hallows-tlie-Great  were  given  on  the  6th  of  July, 
1894,  and  on  the  10th  of  July,  1894,  the  certificate  of  the  church- 
wardens of  the  united  parish  as  to  the  removal  of  human  remains 
from  the  site  of  the  church  was  given. 

The  site  and  materials  and  some  of  the  furniture  of  the  church 
were  put  up  for  sale  by  public  auction  on  the  31st  of  July,  1894. 

Lot  1,  which  comprised  the  site  and  the  materials,  with  certain 
exceptions,  was  purchased  on  behalf  of  the  New  City  of  London 
Brewery  Comjoany,  Limited,  at  the  price  of  £13,100.  The  parti- 
culars of  sale  described  the  site  as  "  a  freehold  corner  building 
site."  One  of  the  purchasers'  requisitions  was  "  the  site  of  the 
church  (which  is  sold  for  building  purposes)  appears  to  be  a 
disused  burying  ground  within  the  meaning  of  the  Disused 
Burial  Grounds  Act,  1884,  and  the  Open  Spaces  Act,  1887,  s.  4, 
and  as  such  prohibited  to  be  built  upon :  see  also  In  re  Ponsford 
and  Newport  District  School  Board  (1).  The  vendors  must  shew 
that  the  purchasers  will  be  at  liberty  to  erect  new  buildings  for 
secular  purposes  on  the  site  of  the  church."  The  vendors 
insisted  that  the  site  was  not  a  disused  burial  ground.  This 
summons  was  taken  out  by  the  purchasers  for  a  declaration  to 
the  effect  of  the  above  requisition,  and  that  the  vendors  were 
unable  to  shew  a  good  title  in  accordance  with  the  conditions  of 
sale,  for  a  return  of  deposit,  and  for  costs. 

S.  Hall,  Q.C.,  and  Heath,  for  the  purchasers : — 

We  admit  that  the  site  of  a  metropolitan  church  can  under 
the  Union  of  Benefices  Act,  1860  (23  &  24  Vict.  c.  142),  where  all 
the  requisites  of  the  Act  are  complied  with,  be  sold  for  building. 
It  is  to  be  observed,  that  sect.  17  provides  that  nothing  in  the 
Act  contained  shall  legalize  the  sale  or  letting  of  any  churchyard 
or  burial  ground. 

But  sect.  4  of  the  Union  of  Benefices  Act,  1871,  provides  for 
the  fencing  in  of  the  site  of  any  church  wholly  or  partly  pulled 
down  :  that  provision  is  inconsistent  with  the  sale  of  the  site  of  a 
church,  and  therefore  repeals  the  provisions  of  the  Act  of  1860, 
so  far  as  they  empower  the  sale  of  a  church  site  for  building ;  nor 
(1)  [1894]  1  Ch.  454. 
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does  the  proviso  at  the  end  of  the  section,  that  the  Act  is  not  ta 
apply  to  proceedings  for  the  union  of  benefices  under  the  Act  of 
1860,  affect  the  question,  for  the  union  of  a  benefice  does  not 
require  the  sale  of  the  site  of  a  church. 

In  the  next  place,  the  joint  effect  of  the  Open  Spaces  Act, 
1887  (50  &  51  Yict.  c.  32),  and  the  Metropolitan  Open  Spaces  Act, 
1881  (44  &  45  Vict.  c.  34),  is  to  incorporate  into  the  Disused 
Burial  Grounds  Act,  1884  (47  &  48  Vict.  c.  72),  the  following 
definitions :  "  a  *  burial  ground '  includes  any  ground  whether 
consecrated  or  not  which  has  been  at  any  time  set  apart  for  the 
purpose  of  interment,"  and  "a  *  disused  burial  ground'  shall 
mean  any  burial  ground  which  is  no  longer  used  for  interments." 
That  brings  the  site  of  the  churchyard  in  question  within  the^ 
prohibition  contained  in  the  3rd  section  of  that  Act  against 
erecting  buildings  on  the  site. 

In  PMllimores  Ecclesiastical  Law  (1)  it  is  said,  "  According^ 
to  the  general  canon  law,  the  usual  place  of  burial  is  the  church 
or  churchyard  of  the  parish  in  which  the  deceased  person  lived  " ;. 
and  again  (2),  quoting  from  Lord  Stowell,  "  In  our  own  country^ 
the  practice  of  burying  in  churches  is  said  to  be  anterior  to  that 
of  burying  in  what  are  now  called  churchyards,  but  was  reserved 
for  persons  of  pre-eminent  sanctity  of  life."  And  the  learned 
author  adds,  "  But  it  is  much  discountenanced  by  the  present 
policy  of  the  Church,  as  injurious  both  to  the  stability  of  the 
fabric  and  the  health  of  the  parishioners." 

[NoETH  J.  referred  to  Ecclesiastical  Commissioners  for  England. 
V.  Kino  (3).] 

In  In  re  Ponsford  and  Newport  District  School  Board  (4)  it 
was  held  that  a  "  disused  burial  ground "  means  any  ground 
which  has  been  at  any  time  set  apart  for  the  purpose  of  inter- 
ment, whether  interments  have  taken  place  in  it  or  not,  and 
which  has  been  partially  or  wholly  closed  by  statute  or  Order 
in  Council,  or  has  become  otherwise  disused.  In  re  Trustees  of  St. 
Saviour's  Bectory  and  Oyler  (5)  shews  that  when  sect.  5  of  the 
Act  of  1884  says  that  nothing  in  the  Act  contained  "  shall 

(1)  Vol.  i.  p.  839.  (3)  14  Ch.  D.  213. 

(2)  Ibid.  841.  (4)  [1894]  1  Ch.  454. 

(5)  31  Ch.  D.  412. 
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apply  to  any  burial  ground  which  has  been  sold  or  disposed  NORTH  J. 
of  under  the  authority  of  any  Act  of  Parliament,"  the  words  1895 
"  has  been  "  do  not  include  "  shall  have  been."    The  decision 
also  shews  that  the  Act  of  1884  supersedes  a  prior  Act  which 
authorized  a  sale,  even  though  that  Act  has  not  been  in  express 
terms  repealed. 

Swinfen  Eady,  Q.C.  (Blahesley,  with  him),  for  the  Ecclesiastical 
Commissioners  : — 

The  Commissioners  have  power  to  sell  this  site  for  the  purpose 
of  its  being  built  upon.  The  Act  of  1860  contains  elaborate 
provisions  for  the  union  of  benefices  in  the  dioceses  of  London 
and  Winchester,  and  for  the  pulling  down  of  churches  which 
have  become  practically  useless,  so  that  other  churches  may  be 
erected  in  other  places  where  they  are  wanted,  and  where  they 
will  be  of  greater  benefit  to  the  people.  The  object  of  the  Act 
was  that  the  superfluity  of  one  district  should  be  applied  in  aid 
of  the  necessity  of  another.  It  was  clearly  contemplated  that 
the  site  of  a  church  should  be  sold,  even  though  there  had  been 
interments  in  the  church,  for  there  are  provisions  for  the  re- 
moval of  bodies  and  their  re-interment  elsewhere.  The  funds 
for  carrying  out  the  purposes  of  the  Act  were  to  be  derived 
mainly  from  the  sale  of  the  sites  of  the  churches  which  were 
pulled  down,  and  if  those  sites  could  not  be  sold  as  building 
sites  their  value  would  be  but  small.  The  fact  that  building 
on  churchyards  or  burial  grounds  is  expressly  prohibited  goes 
to  shew  that  the  prohibition  was  not  meant  to  extend  to  the 
sites  of  churches,  and  an  essential  part  of  a  scheme  under  the 
Act  of  1860  for  the  union  of  benefices  is  the  sale  at  building 
land  price  of  the  site  of  a  church  which  is  pulled  down. 

[He  was  then  stopped  by  the  Court.] 

NoKTH  J.  (after  stating  the  effect  of  the  Union  of  Benefices  Act, 
1860  (23  &  24  Yict.  c.  142),  and  particularly  referring  to  sects.  14 
and  16,  continued)  : — 

Under  that  Act,  as  it  stands,  there  can  be  no  question  that 
the  site  of  the  church  which  has  been  pulled  down  can  be  used 
for  the  purpose  of  being  built  upon,  and,  in  point  of  fact,  the 

Vol.  r.  1895.  3  Z)  1 
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scheme  made  in  accordance  with  the  Act  provides  that  it  is  to 
be  sold  for  building,  and  the  Act  of  Parliament  says  that  what 
is  contained  in  the  scheme  duly  approved  is  to  have  the  force 
of  law.  Therefore,  under  this  Act,  there  can  be  no  doubt  of  the 
title  of  the  Ecclesiastical  Commissioners  to  sell  it  as  building 
land  to  the  purchaser,  or  of  the  right  of  the  purchaser  to  build 
upon  it. 

But  it  is  said  that  the  effect  of  the  Act  has  been  interfered 
with  by  certain  subsequent  Acts  of  Parliament.  The  first  is 
an  Act  of  1871  (34  &  35  Vict.  c.  90).  It  refers  to  two  Acts  which 
are  recited  in  the  Act  of  1860,  but  it  does  not  recite  the  Act  of 
1860  itself.  It  is  called  "The  Union  of  Benefices  Amendment 
Act"  and  I  do  not  see  anything  to  confine  it,  like  the  Act  of 
1860,  to  the  limits  of  the  metropolis.  [His  Lordship  referred  to 
the  3rd  section  of  the  Act  of  1871,  which  provides  for  the  pulling 
down  in  some  cases,  wholly  or  in  part,  of  one  of  the  churches  of 
a  united  benefice,  and  proceeded : — ] 

That  seems  to  me  to  be  something  different  from  and  less 
extensive  than  the  provisions  of  the  Act  of  1860.  It  only  deals 
with  particular  cases,  and  what  is  authorized  to  be  done  by  this 
Act  may  be  done  by  the  Bishop  by  a  faculty,  and  it  is  not  neces- 
sary to  consult  the  Archbishop,  or  the  Secretary  of  State,  or  the 
Archdeacon.  So  it  gives  him  a  special  power  of  doing  some- 
thing that  could  not  be  done  before,  in  that  way  at  any  rate. 
Then  the  4th  section  is  the  one  that  is  said  to  apply  here.  It 
enacts,  "  The  site  of  any  church  which  shall  be  wholly  or  partly 
pulled  down,  and  the  churchyard  belonging  thereto,  shall  be 
properly  fenced  in  and  preserved  and  kept  free  from  desecration, 
and  until  such  churchyard  shall  be  legally  closed  for  interments 
the  persons  for  the  time  being  having  rights  of  burial  in  such 
churchyard  shall  not  be  entitled  to  rights  of  burial  in  any  other 
churchyard  within  the  limits  of  the  same  united  or  separate 
benefice."  This  is  followed  by  a  proviso  that  I  ignore  for  the 
moment.  Now,  it  is  said  the  phrase  "  the  site  of  any  church  *' 
applies  to  the  site  of  this  church  with  which  we  are  now  dealing. 
My  first  answer  is  that  I  do  not  so  read  the  Act.  I  do  not 
think  the  words  mean  "  the  site  of  any  church  "  entirely  inde- 
pendently of  the  rest  of  the  Act.    This  is  an  Act  which  gives 
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a  limited  power  to  a  Bishop  to  grant  a  faculty ;  and  such  an  Act 
is  not  the  place  in  which  one  would  expect  to  find  a  provision 
affecting  the  whole  general  scheme  of  the  Act  of  1860  without 
any  reference  to  it.  I  read  the  4th  section  as  though  it  ran 
thus :  "  in  such  case  the  site  of  any  church  " — the  words  "  in 
such  case  "  are  not  expressed,  but  I  think  they  are  implied  from 
the  way  in  which  the  4th  section  follows  on  the  3rd ;  the  4th 
section  is  going  on  to  deal  with  what  is  provided  for  by  the 
3rd  section  to  a  limited  extent.  It  does  not  mean  the  site  of 
any  church  which  under  any  Act  of  Parliament  shall  be  wholly 
or  partly  pulled  down,  but  the  site  of  the  church  which  the 
previous  section  has  contemplated  shall  be  wholly  or  partly 
pulled  down.  What  is  to  be  done  with  such  a  site?  It  is 
necessary  to  make  some  provision  with  respect  to  it,  and  the 
words  of  the  4th  section  are  clear.  I  do  not  think  it  would  be 
right,  reading  those  two  sections  together,  to  say  the  latter  refers 
to  anything  more  than  the  site  of  a  church  wholly  or  partly 
pulled  down  under  the  provisions  of  this  Act.  That  is  the  first 
reason  why  I  think  this  Act  does  not  apply. 

There  is  another  reason  to  be  found  in  the  proviso  at  the 
end  of  the  4th  section :  "  Provided  always,  that  nothing  in  this 
Act  contained  shall  apply  to  any  proceedings  for  the  union 
of  benefices  taken  under  the  provisions  of  23  &  24  Vict.  c.  142." 
Now,  the  proceedings  that  have  been  taken  in  respect  to  the 
church  with  which  we  are  now  dealing  have  not  been  taken  under 
the  Act  of  1871  at  all,  but  under  the  Act  of  1860 ;  and  when  it 
is  suggested  that  selling  the  site  cannot  be  a  proceeding  under 
the  Act  of  1860,  I  cannot  imagine  why  it  is  not ;  because  it  is  one 
of  the  necessary  things  that  have  to  be  done  under  the  Act  of 
1860  in  providing  for  the  scheme,  the  nature  of  which  makes  it 
essential  to  proceed  to  a  sale  of  the  church. 

There  is  yet  a  third  reason.  I  think  the  construction  of  that 
section  is  settled  by  the  decision  of  the  Court  of  Appeal  in  the 
case  of  Ecclesiastical  Commissioners  for  Englofnd  v.  Kino  (1). 
That  is  a  case  very  much  in  point,  because  there  one  of  the 
churches  authorized  by  the  Act  of  1860  to  be  pulled  down  had 
been  pulled  down  under  a  scheme,  and,  while  that  land  was  yet 

(1)  UCh.  D.  213. 
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vacant,  a  neighbour  was  proceeding  to  erect  houses  on  his  own 
land,  which,  if  the  land  of  the  plaintiffs  was  to  remain  vacant, 
he  had  a  perfect  right  to  do.    The  site  of  the  church  had  to  be 
sold;  and  the  erection  contemplated  by  the  defendant  would 
interfere  with  the  access  of  light  to  any  new  buildings  built  on 
the  site  of  the  church,  and  it  was  decided  that  the  Ecclesiastical 
Commissioners  could  prevent  him  from  building,  not  because 
they  were  to  leave  this  land  vacant,  as  they  would  have  had  to 
do  if  sect.  4  of  the  Act  I  last  read  applied  to  the  case,  but 
because  they  were  going  to  sell  it  for  building.    The  whole 
decision  proceeds  on  the  footing  that  this  land  was  to  be  rebuilt 
upon.    This  was  in  1880 — the  Act  I  last  read  having  been  the 
Act  of  1871.    Without  referring  to  the  opinion  of  all  the  Lords 
Justices,  who  agreed  in  the  same  view,  I  think  it  is  sufficient 
for  this  purpose  to  refer  to  what  was  said  by  Lord  Justice 
Cotton  (1)  :  "  But  then  it  was  said  here  that  the  plaintiffs  them- 
selves cannot  rebuild,  and  that  therefore  what  they  have  to  do 
is  to  sell  the  site  and  the  site  only.    I  will  deal  with  the  latter 
part  of  the  objection  first.    As  I  understand,  they  have  vested 
in  them  under  the  Act  of  Parliament  the  building  and  fabric  of 
the  church  and  the  ground  on  which  it  stood,  and  they  have 
vested  in  them  that  building  with  every  right  which  the  church 
and  the  owner  of  the  church  enjoyed.    No  doubt  they  were 
required  to  pull  down  the  church  and  sell  the  site,  but  in  selling 
the  site  they  could,  in  my  opinion,  convey  to  the  purchaser 
all  the  rights  they  themselves  would  have  had  if  they  had  been 
in  the  position  of  ordinary  owners,  having  acquired  the  land  with 
the  intention  or  obligation  to  pull  down  the  old  building  and 
put  up  a  new  one,  in  doing  which,  if  they  desired  to  continue  the 
enjoyment  of  the  old  right  of  light,  they  could  have  put  up  the 
windows  in  the  same  position  as  formerly.    Therefore,  although 
they  themselves  cannot  rebuild  and  are  required  to  sell,  they 
can,  in  my  opinion,  convey  to  the  purchaser  the  same  right 
which,  if  they  had  built,  they  would  have  had  of  putting  up  a 
building  with  windows  in  the  old  places,  and  entitled  to  the  old 
easement."    That  seems  to  me  conclusive  upon  the  construction 
of  the  Act  of  Parliament  in  question.    I  do  not  notice  in  that 

(1)  14  Ch.  D.  226. 
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case  that  the  Act  of  1871  was  actually  referred  to ;  but  the  Act 
of  1860  was  fully  commented  upon,  and  I  cannot  believe  that 
the  Act  of  1871  was  entirely  overlooked  by  all  parties  concerned 
in  the  case.  In  my  opinion,  therefore,  that  Act  does  not  inter- 
fere with  the  powers  of  the  Ecclesiastical  Commissioners  to  sell 
this  land  for  building  purposes ;  or  of  the  purchaser  to  build 
thereon. 

Then  we  come  to  some  other  Acts.  The  first  is  the  Metro- 
politan Open  Spaces  Aet  of  1877,  by  which  the  power  of  main- 
taining open  spaces  was  conferred  on  the  Metropolitan  Board 
of  Works. 

Then  we  come  to  the  Act  of  1881  (44  &  45  Vict.  c.  34),  which 
is  called  "  An  Act  to  amend  the  Metropolitan  Open  Spaces  Act " 
of  1877,  which  I  have  just  referred  to.  Then  it  defines,  for  the 
purpose  of  the  Act,  what  the  owner  of  a  churchyard,  cemetery, 
or  burial  ground  means ;  and  then  comes  this :  "  The  term 
*  burial  ground  '  shall  include  any  ground,  whether  consecrated 
or  not,  which  has  been  at  any  time  set  apart  for  the  purposes  of 
interment,  and  in  which  interments  have  taken  place  since  the 
year  1800."  [His  Lordship  referred  to  the  repeated  use  of  the 
phrase  "  churchyard,  cemetery,  or  burial  ground  "  in  sects.  4,  5, 
and  9  of  the  Act  under  discussion,  and  proceeded  : — ] 

Now,  I  have  read  those  sections  for  the  purpose  of  shewing 
Low  very  carefully  throughout  the  Act  a  distinction  is  drawn 
between  the  words — "  churchyard,  cemetery,  or  burial  ground," 
and  whatever  the  definition  clause  may  say,  I  cannot  believe  that 
if  it  was  intended  the  Act  should  apply  to  the  site  of  a  church 
it  would  have  been  simply  by  the  use  of  the  words  "burial 
ground,"  when  "churchyard  "is  expressly  excepted  from  the 
operation  of  the  Act  of  1860,  and  when  in  this  Act  the  phrase 
"  burial  ground  "  does  not  include  a  churchyard  or  cemetery.  I 
do  not  say  that  that  definition  is  not  large  enough  to  include 
them ;  but  when  you  have  the  three  things  dealt  with  separately, 
I  think  it  is  fair  to  say  that  the  Legislature,  which  did  pro- 
vide as  to  churchyards  and  as  to  cemeteries  expressly,  did  not 
intend  to  deal  with  them  again  under  the  name  of  "burial 
grounds." 

We  come  next  to  the  Act  of  1884  (47  &  48  Vict.  c.  72),  which 
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is  an  Act  for  preventing  the  erection  of  buildings  on  disused 
burial  grounds.   It  does  not  in  terms  refer  to  the  Act  of  1860  for 
the  union  of  benefices  at  all.    Tt  is  a  very  short  Act.    The  1st 
section  deals  with  the  title.    The  2nd  section,  since  repealed, 
provides :  "  A  *  disused  burial  ground '  shall  mean  a  burial  ground 
in  respect  of  which  an  Order  in  Council  has  been  made  for  the 
discontinuance  of  burials  therein  in  pursuance  of  the  provisions 
of  the  said  recited  Acts."    In  my  opinion,  that  definition  of  a 
disused  burial  ground  does  not  apply  to  the  site  of  a  church  that 
has  been  pulled  down  under  an  Act  of  Parliament.   Then  sect.  3 
enacts :  "  After  the  passing  of  this  Act  it  shall  not  be  lawful  to 
erect  any  buildings  upon  any  disused  burial  ground,  except  for 
the  purpose  of  enlarging  a  church,  chapel,  meeting-house,  or 
other  places  of  worship."    That  is  the  section  which  is  relied 
upon  here  as  being  the  principal  impediment  in  the  way  of  the 
purchaser  of  the  site  of  this  church  buildiug  on  this  land.  Before 
referring  further  to  it,  I  will  refer  to  the  Act  of  1887  (50  &  51 
Yict.  c.  32),  which  is  not  a  disused  burial  ground  Act,  but  an 
open  spaces  Act.    The  2nd  section  in  sub-sect.  1  repeals  the  last 
line  of  the  definition  of  a  burial  ground  which  I  have  read  from 
the  Act  of  1881.    Then  it  proceeds  in  sect.  2,  sub-s.  2 :  "  The 
playing  of  any  games  or  sports  shall  not  be  allowed  in  any  church- 
yard, cemetery,  or  burial  ground  in  or  over  which  any  estate, 
interest,  or  control  is  acquired  under  s.  5  of  the  Metro;poUtan 
Open  Sjpaces  Act,  1881."  Again,  there  is  the  same  phraseology — 
churchyards,  cemeteries,  and  burial  grounds  are  treated  as  sepa- 
rate and  distinct  things.    And  in  sect.  3  there  is  a  provision  for 
the  removal  of  tombstones  in  any  disused  churchyard,  cemetery, 
or  burial  ground.    Then,  in  sect.  4,  it  is  enacted  that  in  the  Act 
of  1884  "  burial  ground  "  shall  have  the  same  meaning  as  in  the 
Act  of  1881  as  amended  by  this  Act ;  and  that  a  "  disused  burial 
ground  "  is  to  mean  any  burial  ground  which  is  no  longer  used 
for  interments,  whether  or  not  it  has  been  partially  or  wholly 
closed  under  any  statute  or  Order  in  Council.    Then,  again, 
there  is  another  provision  in  the  11th  section  that  the  Metro- 
politan Board  or  the  sanitary  authority  may  exercise  all  the 
powers  given  to  them  by  the  Metropolitan  Open  Spaces  Act,  1881, 
or  this  Act  respecting  open  spaces,  churchyards,  cemeteries,  and 
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burial  grounds  transferred  to  them  in  pursuance  of  the  said  Act, 
or  of  this  Act  in  respect  of  any  open  spaces,  churchyards,  ceme- 
teries, and  burial  grounds  of  a  similar  nature  which  are  or  shall 
be  vested  in  them  in  pursuance  of  any  other  statute,  or  of  which 
they  are  otherwise  the  owners.  So  that  the  same  phraseology  is 
preserved  in  these  Acts  throughout — churchyards,  cemeteries, 
and  burial  grounds  are  spoken  of  as  cognate  but  different 
things. 

Now  I  turn  back  to  the  Act  of  1884,  and  what  it  comes  to  is 
this — a  burial  ground  is  to  include  any  ground,  whether  conse- 
crated or  not,  which  has  been  at  any  time  set  apart  for  the 
purpose  of  interment ;  and  a  disused  burial  ground  is  any  burial 
ground,  that  is,  any  such  burial  ground,  that  is  no  longer  used 
for  interments.  Then,  let  me  add  to  that  what  was  pointed  out 
in  the  Court  of  Appeal  in  In  re  Ponsford  and  Neivjoort  District 
School  Board  (1),  that  whether  a  burial  ground  ever  has  been 
used  for  interments  or  not  is  entirely  immaterial. 

It  is  said  that  the  building  upon  this  site  would  be  an  express 
disobedience  to  the  3rd  section  of  the  Act  of  1884.  Now  the 
first  question  is  whether  this  land  comes  within  that  definition. 
Is  it  a  piece  of  ground,  whether  consecrated  or  not,  that  has  been 
at  any  time  set  apart  for  the  purpose  of  interment  ?  Can  it  be 
said  that  a  piece  of  land  devoted  to  the  building  of  a  church  is 
set  apart  for  the  purpose  of  interment  ?  In  my  opinion  it  cannot. 
It  would  be  an  abuse  of  words.  It  is  not  set  apart  for  anything 
of  the  kind.  It  is  set  apart  as  a  building  for  public  worship, 
entirely  irrespective  of  the  question  whether  interments  shall 
take  place  there  or  not.  Interments  have  taken  place  sometimes 
in  churches,  and  they  have  in  this  church ;  but,  in  my  opinion, 
what  is  set  apart  for  the  building  of  a  church  cannot  be  said  on 
any  fair  meaning  of  the  words  to  be  set  apart  for  the  purpose  of 
interment.  Then  there  is  this  to  be  borne  in  mind — that  many 
pieces  of  land  are  set  apart  for  building  a  church  in  which  no 
interments  ever  take  place,  and,  nowadays,  unless  under  very 
special  circumstances  indeed,  when  a  piece  of  land  is  set  apart 
for  a  church,  you  cannot  by  law  have  any  interments  take  place 
on  that  land.  It  would  be  absurd  to  say  that  land  is  not  set 
(1)  [1894]  1  Ch.  454. 
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apart  for  a  church  just  as  it  ever  was ;  although,  no  doubt,  an 
incidental  use  to  which  such  land  was  sometimes  applied  in 
former  days  cannot  be  applied  to  land  now  so  set  apart. 

I  pass  now  to  another  consideration.  Can  it  be  said  that  by 
this  phrase  the  express  provisions  of  the  Act  of  1860  are  repealed 
by  implication  ?  Expressly  repealed  they  are  not.  That  is 
quite  clear.  There  is  no  reference  to  the  provisions  of  that  Act, 
and  it  is  difficult  to  believe  it  could  be  intended  by  this  Act  to 
defeat  entirely  the  object  of  the  Act  of  1860  so  far  as  relates  to 
the  union  of  benefices  under  that  Act,  where  the  whole  scheme, 
a  very  expensive  scheme,  is  to  be  carried  out  by  machinery 
involving  a  reference  to  a  great  many  persons  and  a  considerable 
time  and  great  expenditure,  and  ultimately  culminating  in  an 
Order  of  Council.  It  is  said  that  this  is  all  done  away  with  by 
implication,  because  this  Act  says  that  no  building  can  be 
erected  on  the  site  of  a  church,  and,  therefore,  the  whole  object 
and  machinery  of  the  Act  is  impliedly  defeated  and  rendered 
null.  I  do  not  think  that  is  the  meaning  of  this  Act.  I  do  not 
think  it  is  intended  to  apply  to  any  such  state  of  things  as 
this.  What  is  more,  I  think,  when  one  looks  at  sect.  5,  there 
is  quite  enough  to  shew  that  this  was  not  intended  to  be  the 
operation  of  it.  Sect.  3  provides  that,  *^  after  the  passing  of  this 
Act  it  shall  not  be  lawful  to  erect  any  buildings  upon  any  dis- 
used burial  ground,"  with  certain  exceptions  which  are  not  now 
material.  Then  sect.  5  is  this :  "  Nothing  in  this  Act  contained 
shall  apply  to  any  burial  ground  which  has  been  sold  or  dis- 
posed of  under  the  authority  of  any  Act  of  Parliament."  Just 
see  how  the  matter  stands  as  regards  this  particular  site.  When 
the  conveyance  has  been  completed  and  the  purchase-money 
paid,  the  land  will  have  become  vested  in  a  purchaser  who  will 
proceed  to  build  upon  it.  What  is  there  to  prevent  him  ?  Any 
person  who  says  he  cannot  do  so  must,  according  to  the  argu- 
ment before  me,  rely  upon  the  3rd  section  of  this  Act,  saying 
-this  is  the  site  of  a  disused  burial  ground,  and  no  building  is  to 
be  erected  upon  it.  But  sect.  5  says  that  nothing  in  the  Act 
shall  apply  to  a  burial  ground  which,  like  this,  has  been  sold  or 
disposed  of  under  the  authority  of  any  Act  of  Parliament.  It 
must  then  be  contended  that  this  means  sold  or  disposed  of  before 
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the  passing  of  this  Act.  For  that  I  see  no  foundation  whatever. 
Where  in  the  3rd  section  something  is  intended  to  depend  on  the 
passing  of  the  Act  those  words  are  used — "  After  the  passing  of 
this  Act  it  shall  not  be  lawful "  to  do  so  and  so.  Then  I  look  at 
sect.  4.  It  is  a  very  important  one,  as  throwing  light  on  the 
meaning  of  this  Act :  "  Nothing  in  this  Act  shall  prevent  the 
erection  of  any  building  on  a  disused  burial  ground  for  which  a 
faculty  has  been  obtained  before  the  passing  of  this  Act."  There- 
fore, in  that  case,  if  a  burial  ground  has  been  disused  and  a  faculty 
has  been  obtained  for  erecting  a  building  upon  it,  that  may  be 
done  notwithstanding  the  passing  of  the  Act.  It  does  not  say  that 
it  cannot  be  done  although  a  faculty  has  been  obtained.  It  says 
that  where  a  faculty  has  been  obtained  before  the  Act  was  passed 
it  may  be  done  notwithstanding  the  Act;  and  although  the 
obtaining  of  a  faculty,  the  lesser  thing,  before  the  passing  of 
the  Act  is  not  to  prevent  building  on  the  site,  yet  it  is  said  the 
greater  thing,  obtaining  an  Act  of  Parliament  before  the  passing 
of  the  Act,  is  to  be  nullified  by  this  section,  which  says :  "  Nothing 
in  this  Act  contained  shall  apply  to  any  burial  ground  which 
has  been  sold  or  disposed  of" — before  the  passing  of  the  Act,  it 
is  suggested — "  under  the  authority  of  any  Act  of  Parliament." 
Why  is  it  to  be  confined  in  that  way  ?  Why,  if  a  building  can 
be  erected  upon  land  with  respect  to  which  a  faculty  has  been 
given,  should  it  not  equally  be  erected  on  land  in  respect  of 
which  an  Act  of  Parliament  has  been  passed  ?  I  cannot  imagine 
any  reason  for  giving  less  power  where  the  land  has  been  dealt 
with  under  an  Act  of  Parliament  than  where  it  has  been  dealt 
with  under  a  faculty.  On  the  contrary,  inasmuch  as  an  Act  of 
Parliament  can  be  overriden  by  another  Act  of  Parliament,  there 
is  not  the  least  reason  why  any  attempt  should  be  made  to  limit 
the  power  of  Parliament  in  future  by  reading  this  section  as 
meaning  sold  or  disposed  of  before  the  passing  of  this  Act  under 
the  authority  of  an  Act  of  Parliament.  It  seems  to  me,  there- 
fore, that  there  is  no  ground  whatever  for  limiting  this  section  to 
a  case  in  which  the  sale  or  disposition  under  an  Act  of  Parlia- 
ment has  taken  place  before  the  passing  of  this  Act ;  and  to  do 
so  would  be  introducing  something  into  the  section  which  is  not 
found  there,  but  which  is  expressed  in  the  3rd  and  4th  sections, 
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where  it  is  intended  to  impose  such  qualification.  The  result 
is  that  the  3rd  section  of  the  Act  of  1884  does  not  apply  to 
this  case. 

Then  it  was  said  that  the  contrary  had  been  decided  by  Vice- 
Chancellor  Bacon  in  the  case  of  In  re  Trustees  of  St.  Saviour's 
Bectory  and  Oyler  (1).    If  I  found  a  clear  decision  of  another 
Judge  upon  the  point,  I  should  follow  it ;  but  in  my  opinion, 
although  there  is  a  good  deal  of  similarity  between  the  two  cases, 
and  I  do  not  wonder  at  that  case  being  cited  as  bearing  on  the 
present,  yet  it  does  not.    The  question  there  was  this.    The  St, 
Saviour's  Southwarh  Act  of  1883  recited  that  certain  land  was  then 
vested  in  trustees  in  trust  to  apply  the  income  for  the  purposes 
therein  mentioned,  and  it  was  then  by  sects.  6  and  7  vested  in 
the  trustees  on  trust  to  pay  the  income  for  purposes  corresponding 
to  the  original  trust ;  and  by  sect.  9  the  trustees  were  empowered 
to  sell  the  land  or  let  it  on  building  or  other  leases.    The  land 
had  been  formerly  used  as  a  burial  ground  until  1853,  when  it 
was  closed  by  an  Order  in  Council,  and  thus  had  become  a 
disused  burial  ground.    Sect.  3  of  the  Act  of  1884  was  of  course 
relied  upon.    Then  in  1885,  after  the  Act  passed,  the  trustees 
put  the  land  up  for  sale  by  auction,  describing  it  in  the  parti- 
culars as  "  building  land,"  "  and  stating  in  the  conditions  that, 
although  it  was  a  disused  burial  ground,  they  believed  it  came 
within  sect.  5  of  the  Act  of  1884,  and  that  they  had  therefore 
power  under  the  Act  of  1883  to  sell  it  as  building  ground." 
The  head-note  states:     Held,  on  a  summons  by  the  trustees 
under  the  Vendor  and  Purchaser  Act,  1874,  that  the  Act  of  1883 
did  not  constitute  a  sale  or  disposition  *  under  the  authority  of 
any  Act  of  Parliament,'  and  that,  having  regard  to  the  Act  of 
1884,  the  contract  could  not  be  enforced  against  the  purchasers." 
Now,  that  was  a  decision  that  the  Act  of  1884  interfered  with  the 
Act  of  1883.    It  was  in  j^ari  materia  no  doubt  with,  but  not  the 
same,  as  the  Acts  I  have  to  deal  with.    In  the  next  place,  I 
entirely  agree  in  the  decision  that  the  Act  of  1883  was  not  a 
sale  or  disposition  under  the  authority  of  an  Act  of  Parliament. 
It  seems  absurd  to  say  that  an  Act  of  Parliament  creating  a 
power  of  sale  is  in  itself  an  exercise  of  the  power  which  the  Act 

(1)  31  Ch.  D.  412. 
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creates ;  and  the  Vice-Chancellor's  decision  to  that  effect  seems 
to  me  the  only  possible  one. 

There,  no  doubt,  the  question  which  is  raised  here  might  have 
been  raised,  namely,  whether  the  5th  section  was  confined  to 
sales  before  the  passing  of  the  Act ;  or  whether  when  the  sale 
was  completed  the  land  could  be  built  upon ;  but  this  certainly 
was  not  the  ground  on  which  the  learned  Judge  decided  the  case. 
As  far  as  the  report  goes,  neither  counsel  nor  the  Judge  addressed 
themselves  to  the  question  whether  sect.  5  of  the  Act  of  1884 
was  confined  to  a  sale  before  the  Act  or  not.  In  my  opinion, 
although  that  result  may  be  said  to  follow  from  the  decision,  yet 
when  I  find  it  is  not  raised  in  the  argument  or  referred  to  by 
the  learned  Judge  in  his  decision,  it  is  no  reason  why  I  should 
hesitate  to  come  to  the  clear  opinion  that  I  do,  namely,  that 
sect.  5  is  not  confined  to  a  sale  or  disposition  made  before  the 
passing  of  the  Act.  If  it  is  not,  then  when  the  present  sale  has 
been  completed  and  the  purchase-money  paid,  the  purchasers 
will  have  a  clear  right  to  build  upon  the  land.  Under  those 
circumstances  the  purchasers  are  wrong,  and  the  summons  must 
be  dismissed. 


NORTH  J. 

1895 
In  re 

ECOLESIAS- 

TiOAL  Com- 
missioners 
AND  New 
City  of 
London 
Brewery 
Company's 
Contract. 


Solicitors  for  the  Ecclesiastical  Commissioners  :  White,  Borrett 
&  Co. 

Solicitors  for  the  New  City  of  London  Brewery  Co. :  Western  <& 
Sons, 

D.  P. 
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STIRLING  J.  In  re  TOWNSEND'S  CONTKACT. 

Vendor  and  Purchaser — Copyholds — Devise  of  Freeholds  and  Cojpyholds  to 
Trustees  and  their  Heirs — Trusts  to  Pay  Bents  to  A.  for  Life^  and  after 
her  Death  for  such  Persons  as  she  should  appoint — Estate  commensurate 
tuith  purposes  of  Trust — Estate  of  Inheritance — Copyhold  Title. 

A.  B.  devised  to  trustees,  their  heirs  and  assigns,  all  his  freehold  and 
copyhold  estates,  upon  trust  to  pay  the  rents  thereof  to  C.  D.  for  life  for 
her  separate  use  ;  and  after  her  death  he  directed  them  to  stand  seised  of 
such  estates  in  trust  for  such  persons  and  purposes  as  she  should  by  will 
appoint;  and,  in  default  of  appointment,  he  devised  the  estates  to  her 
in  fee. 

After  A.  BJs  death,  the  trustees  were  admitted  tenants  of  the  copy- 
holds ;  and  they  all  died  during  the  lifetime  of  C.  D. 

By  her  will  C.  D.  appointed  certain  persons  her  trustees,  and  directed 
them  to  sell  the  copyholds  and  assure  them  to  the  purchaser,  his  heirs  and 
assigns.  After  (7.  Z>.'s  death,  her  trustees  sold  the  copyholds  by  auction, 
and  declined  to  shew  the  purchaser  the  devolution  of  the  copyhold  title 
from  A.  B.h  surviving  trustee,  on  the  ground  that  under  A.  B.^s  will 
his  trustees  only  took  an  estate  for  the  life  of  C.  i>.,  and  that  there  was 
an  executory  devise  to  her  in  default  of  appointment,  which  had  taken 
effect : — 

Heldf  (1.)  that  under  A.  B.^s  will  his  trustees  took  an  estate  of  inherit- 
ance in  quasi  fee  simple ;  (2.)  that  C.  D.'s  will  operated  as  an  exercise 
by  her  of  her  power  of  appointment ;  and  (3.)  that  the  legal  estate  in  the 
copyholds  remained  vested  in  the  surviving  trustee  of  A.  B.^s  will,  and 
the  title  thereto  must  be  deduced  accordingly. 

Oeiginating  summons. 

John  Ward,  by  his  will  dated  the  8th  of  January,  1853, 
devised  to  his  three  sons,  "  W.  L»  Ward,  G.  G.  Ward,  and 

F.  Ward,  their  heirs  and  assigns,  all  and  every  my  freehold  and 
copyhold  estates,  with  the  fixtures  and  appurtenances  to  the 
same  belonging,  situate  in  the  parish  of  Hatfield  Peverel  in  the 
county  of  Essex,  to  hold  the  same  to  them  the  said  W.  L.  Ward, 

G.  G.  Ward,  and  F,  Ward,  their  heirs  and  assigns,  for  ever  upon 
trust"  to  pay  the  rents  and  profits  thereof  to  his  daughter 
Elizabeth  Mary,  the  wife  of  the  Kev.  (7.  G.  G.  Townsend,  during 
her  life,  free  from  the  control  or  debts  of  her  then  present  or  any 
future  husband,  and  so  that  she  should  have  no  power  to  antici- 
pate the  same.  And  from  and  after  the  decease  of  the  said 
Elizabeth  Mary  Townsend  the  testator  directed  the  said  W,  L, 


1895 


Jan.  30  ; 
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Ward,,  G,  G.  Ward,  and  F.  Ward  "to  stand  seised  or  possessed  STIRLING  J., 
of  the  said  estates,  with  their  respective  rights  members  and  1895 
appurtenances    In  trust  for  such  person  or  persons,  for  such  estate      in  re 
or  estates,  use  or  uses,  ends  intents  and  purposes,  and  subject  "contract.* 

to  by  with  and  under  such  powers,  provisions,  conditions,  and   

stipulations — as  the  said  Elizabeth  Mary  Tmvnsend,  notwithstand- 
ing coverture,  by  will  .  .  .  shall  from  time  to  time  direct  limit 
or  appoint ;  and  in  default  thereof,  and  subject  to  any  such 
direction  or  appointment,  and  so  far  as  the  same  if  incomplete 
shall  not  extend,"  the  testator  gave  and  devised  the  same  "  unto 
and  to  the  use  of  the  said  Elizabeth  Mary  Townsend,  her  heirs 
and  assigns,  for  ever." 

The  testator  died  on  the  14th  of  October,  1861 ;  and  on  the 
9th  of  May,  1862,  the  trustees  of  his  will  were  admitted  on  the 
rolls  of  the  manor  as  tenants  of  the  copyholds. 

Elizabeth  Mary  Townsend,  by  her  will  dated  the  26th  of  April, 
1870,  appointed  W.  J.  H.  Townsend  and  C,  B,  0.  Gepp  executors 
thereof  and  trustees  for  the  purposes  thereinafter  mentioned,  and 
(inter  alia)  directed  them  to  sell  as  soon  as  conveniently  should 
be  after  her  decease  all  her  copyhold  land,  cottages,  and  gardens, 
with  the  appurtenances  copyhold  of  the  manor  of  Hatfield  Bury, 
and  to  assure  the  same  to  the  purchaser  thereof,  his,  her,  or  their 
heirs  or  assigns. 

Elizabeth  Mary  Townsend  died  on  the  21st  of  March,  1893. 
Her  will  was  proved  on  the  8th  of  August,  1893,  and  her  trustees 
put  up  the  copyholds  in  question,  together  with  freehold  pro- 
perty adjoining,  for  sale  by  auction  under  conditions  of  sale 
which  stated,  so  far  as  material,  as  follows : — 

"  The  title  to  Lots  1  and  3  "  (which  comprised  the  copyholds) 
"shall  commence  with  the  will  of  John  Ward,  of  Hatfield 
Peverel,  Esq.,  dated  January  8,  1853,  whose  seisin  in  fee  shall 
be  assumed.  By  the  before-mentioned  will  the  property  was 
devised  by  the  said  John  Ward  to  his  sons  G.  G,  Ward,  W.  L. 
Ward,  and  F,  Ward,  upon  trust  for  his  daughter  Elizabeth  Mary 
Townsend  for  life,  with  remainder  to  such  uses  as  she  should  by 
will  appoint  .  .  .  All  the  trustees  are  dead." 

The  particulars  stated  that  the  sale  was  *'by  order  of  the 
trustees  under  the  will  of  the  late  Mrs.  E.  M,  Townsend" 
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STIRLING  J.    At  the  sale,  which  took  place  on  the  25th  of  May,  1894, 
1895      Beuhen  Wash  became  the  purchaser  of  the  copyholds  ;  and  the 
vendors  afterwards  delivered  to  him  an  abstract  of  title  which 
^^?act'^  did  not  shew  when  the  trustees  of  John  Ward's  will  died,  or  how 

  the  copyholds  had  devolved. 

The  purchaser  then  delivered  (amongst  others)  the  following 
requisitions : — 

"  It  is  stated  in  the  conditions  of  sale  that  all  the  trustees  of 
John  Ward's  will  are  dead.  As  they  were  admitted  tenants  on 
the  rolls,  the  devolution  of  the  legal  estate  must  be  shewn,  and 
the  person  entitled  to  be  admitted  must  be  admitted  at  the 
expense  of  the  vendors,  so  as  to  be  able  to  make  a  proper  sur- 
render to  the  purchaser.  The  purchaser  requires  to  be  furnished 
with  the  dates  of  the  deaths  of  the  several  trustees." 

To  this  the  vendors  replied :  "  The  legal  estate  in  the  copy- 
holds was  vested  in  the  trustees  (in  effect)  for  the  life  of  Mrs.  E, 
M.  Townsend.  Subsequently  to  her  death,  it  vested  in  the 
appointees  under  her  will.  See  Scriven  on  Copyholds,  6th  Ed. 
p.  143." 

The  purchaser  was  not  satisfied  with  this  answer,  and  insisted 
on  his  requisition,  whereupon  the  vendors  took  out  an  originating 
summons  under  the  Vendor  and  Purchaser  Act,  1874,  asking  for 
a  declaration  that  the  purchaser's  requisitions  and  objections  in 
respect  of  the  title  to  the  property  had  been  suflSciently  answered 
by  them,  and  that  a  good  title  had  been  shewn  in  accordance 
with  the  contract. 

Methold,  for  the  vendors : — 

Under  the  will  of  John  Ward  the  trustees  of  the  copyholds 
did  not  take  an  estate  in  fee  simple  or  an  absolute  interest 
therein.  They  only  took  an  estate  commensurate  with  the 
purposes  of  the  trust;  i,e,  such  an  estate  as  was  necessary  to 
enable  them  to  carry  out  the  in4;entions  of  the  testator,  and 
nothing  more.  They  were  to  pay  the  rents  and  profits  to  Mrs. 
Townsend  for  life,  and  after  her  death  to  hold  the  property  as 
she  should  appoint,  and  in  default  the  testator  devised  it  to  her 
in  fee.    She  has  not  appointed  it,  but  has  dealt  with  it  as  her 
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own  property.    The  estate  given  to  the  trustees  is  exhausted  STIRLING  J. 
and  has  determined  :  and  under  John  WarcVs  will  there  is  an  1895| 
executory  devise  to  Mrs.  Townsend  in  default  of  appointment.      In  re 
So  that  out  of  her  own  estate  Mrs.  Totvnsend  has  directed  her  contract.^ 
own  trustees  to  sell,  and  the  vendors  are  entitled  to  put  the 
purchaser  in  to  be  admitted :  Doe  v.  Barthrop  (1) ;  Baker  v. 
White  (2). 

Beddally  for  the  purchaser : — 

The  Statute  of  Uses  has  no  application  to  copyholds.  The 
distinction  between  the  present  case  and  Doe  v.  Barthrop  is 
that  there  the  gift  to  the  trustees  and  their  heirs  was  not 
required  for  any  purpose  after  the  death  of  the  lady  who  was  to 
receive  the  rents  during  her  life.  She  could  by  will  appoint 
absolutely,  or  her  heirs  would  take,  and  there  was  no  necessity 
for  the  continuance  of  the  trust  after  her  death.  And  Baker  v. 
White  can  be  distinguished  in  a  similar  way.  But  here  the 
limitations  to  the  trustees  are  expressly  carried  on  after  the 
death  of  Mrs.  Townsend ;  for  the  testator  directs  them  after  her 
death  to  stand  seised  or  possessed  of  the  estates  in  trust  for  such 
persons,  and  for  such  estates  and  purposes  as  she  should  by  will 
appoint.  This  they  could  not  do  unless  they  had  an  absolute 
interest  in  the  copyholds  analogous  to  an  estate  of  inheritance 
in  fee  simple.  The  entire  legal  estate  being  thus  in  the  trustees, 
upon  the  death  of  the  survivor  of  them  it  will  devolve  upon 
his  heir,  and,  under  the  circumstances,  the  lord  of  the  manor 
will  be  entitled  to  two  fines — one  upon  the  admission  of  the  heir, 
and  another  on  the  surrender  to  the  purchaser:  Morse  v. 
Faulkner  (3).  The  vendors  must  accordingly  at  their  own  ex- 
pense deduce  the  title  to  the  legal  estate,  and  procure  the 
admission  of  the  person  entitled  to  be  admitted,  who  must  make 
a  proper  surrender  to  the  purchaser. 

Methold,  in  reply  : — 

The  vendors  can  make  a  title  under  the  will  of  Mrs.  Townsend, 
and  sell  without  an  intermediate  admission,  and  could  require 

(1)  5  Taunt.  382.  (2)  Law  Rep.  20  Eq.  166. 

(3)  1  Anstr.  11,  13. 
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STIRLING  J.  the  lord  to  admit  the  purchaser  on  payment  of  one  fine:  Holder 
1895      V.  Preston  (1). 

In  re  Cur.  adv,  vult. 


TaWNSBND'S 

Contract. 


1895.  Feb.  19.  Stirling  J.  (after  stating  the  facts,  con- 
tinued) : — 

The  question  upon  this  summons  is,  whether  the  trustees  of 
the  will  of  John  Ward  took  the  legal  estate  in  these  copyholds. 
It  is  to  be  observed  that  the  devise  includes  both  freehold  and 
copyhold  estates ;  but  it  has  been  decided  by  the  late  Master  of 
the  Eolls  in  Baker  v.  White  (2),  that  although  the  same  general 
rules  govern  the  determination  of  the  question  of  what  estate 
the  trustees  of  the  will  can  take  in  the  case  of  both  classes  of 
property  yet,  in  applying  those  rules,  the  question  as  to  the 
freeholds  and  the  copyholds  must  be  decided  irrespectively  of 
the  circumstance  that  both  are  comprised  in  the  same  devise. 
He  says  (3) :  "  Now  I  come  to  treat  of  the  gift  of  copyholds. 
The  gift  of  copyholds  standing  alone  seems  to  me  to  be  quite  as 
free  from  difficulty  as  the  gift  of  freeholds  standing  alone.  I 
pass  from  the  consideration  of  their  going  together.  I  say  that 
it  ought  not,  in  my  opinion,  to  affect  the  construction.  The 
gift  of  copyholds  to  A.  upon  trust  for  B,  gives  a  legal  estate  in 
the  copyholds  to  A.,  and  the  reason  of  it  is  this,  that  you  have 
no  aid  from  the  analogy  of  the  Statute  of  Uses;  the  testator 
cannot  intend  to  tell  you  it  is  to  be  settled  according  to  the 
Statute  of  Uses,  because  the  Statute  of  Uses  never  did  apply  to 
copyholds.  So  that  you  lose  the  reason  for  construing  this  will 
with  reference  to  the  Statute  of  Uses." 

In  the  present  case,  reading  the  will  shortly,  freeholds  and 
copyholds  are  given  to  the  trustees,  their  heirs  and  assigns,  upon 
trust  to  pay  the  rents  and  profits  to  Mrs.  Townsend  during  her 
life  for  her  separate  use.  There  is  no  question  that  they  took 
the  legal  estate  during  her  life.  Among  the  rules  which  are 
to  be  applied  to  gifts  both  of  freehold  and  copyhold  property  to 
trustees  is  this,  that  where  you  find  words  of  devise  to  trustees 
and  their  heirs,  then  those  words  are  to  have  their  full  natural 

(1)  2  Wils.  400.  (2)  Law  Rep.  20  Eq.  166. 

(3)  Law  Rep.  20  Eq.  175. 


1  Ch. 


CHANCERY  DIVISION. 


721 


Townsexd's 
Contract. 


effect,  as  giving  an  estate  of  inheritance  to  the  trustees,  unless  STIRLING  J. 
something  is  found  on  the  face  of  the  will  which  cuts  that  estate  1895 
down  in  some  determinate  event.  There  are  three  cases  which 
shew  that:  Boe  v.  Davies  (1),  Poad  v.  Watson  (2),  and  Collier  v. 
Walters  (3).  I  need  not  go  through  them  all,  because  the  two 
former  are  sufficiently  dealt  with  for  my  purpose  by  Sir  G.  Jessel 
in  the  last  of  the  three.  He  says  (4) :  "  Now,  the  first  observa- 
tion to  be  made  upon  the  will  is  this,  that  there  is  a  gift  to 
trustees  and  their  heirs,  and  that  the  trustees  and  their  heirs 
are  to  stand  seised  (they  get  legal  seisin  of  something,  and  it 
was  not  denied  that  they  must  get  an  estate  of  freehold  of  some 
kind  or  other)  *  for  and  during  the  term  of  the  natural  life  of  my 
brother  William,  and  also  until  the  whole  of  my  just  debts  and 
all  interest  due  thereon  has  been  paid.'  Now,  the  rule  is  this, 
that  trustees  under  a  devise  to  them  and  their  heirs  prima  Jade 
take  a  fee.  I  would  rather  put  the  rule  in  the  language  in 
which  it  has  been  put  in  two  cases.  It  is  very  important  that 
these  rules  should  be  observed,  for  they  are  rules  of  real  property 
law,  and  are  not  to  be  set  aside  at  the  mere  caprice  of  a  Judge, 
but  they  must  govern  him  in  interpreting  these  wills,  and  it  is 
necessary  to  see  what  the  rules  are.  They  have  properly  been 
called  subordinate  rules,  because  the  primary  rule  is  to  ascertain 
the  meaning  of  the  expressions  in  the  will  from  the  will  itself ; 
but  in  so  ascertaining  it,  these  subordinate  rules  become  of  im- 
portance. In  the  case  of  Boe  v.  Bavies  Mr.  Justice  Patteson 
lays  down  the  rule  in  this  way :  *  If  the  devise  be  for  purposes 
which  are  to  last  only  for  a  certain  time,  the  use  of  the  word 
*  heirs '  will  not  give  a  fee,  the  devise  will  be  cut  down  to  the 
time  necessary  for  the  purposes ' — that  is  a  certain  time — '  But 
if  a  fee  be  given  in  terms  with  trusts  which  by  their  nature 
extend  over  an  indefinite  time,  it  is  not  so ' — here  we  have  trusts 
for  the  payment  of  debts,  which  of  course  by  their  nature  extend 
over  an  indefinite  time — *  if  no  particular  time  can  be  fixed  at 
which  the  trusts  shall  end,  the  estate  cannot  be  cut  down.'  That 
is  the  rule.  Then  Mr.  Justice  Williams  gives  the  rule  almost 
in  the  same  terms.    He  says,  *The  estate  being  given  to  the 

(1)  1  Q.  B.  430.  (3)  Law  Rep.  17  Eq.  252. 

(2)  6  E.  &  B.  606.  (4)  Ibid.  26L 
YoL.  I.  1895.                          S  E  1 
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STIRLING  J.  trustees  for  particular  purposes,  it  cannot  be  deemed  immaterial 
1895      what  terms  are  used  in  giving  it.    If  the  words  are  such  as  pass 
j„         a  fee,  it  lies  upon  those  who  contend  for  a  less  estate  to  cut  down 
^'onteact'^  their  import.    It  is  true,  according  to  the  cases  which  have  been 

  cited,  that  the  word  *  heirs '  is  not  decisive,  if  the  purpose  of 

the  devise  clearly  cuts  down  the  estate/  Now,  this  kind  of 
case  was  again  considered  in  Poad  v.  Watson  (1) ;  and  there 
Mr.  Justice  Coleridge  puts  the  rule  in  this  way :  *  The  paramount 
rule  is,  to  look  to  the  intention  as  appearing  on  the  whole  will. 
But  there  are  secondary  rules,  one  of  which  is  that  the  words 
of  devise  to  trustees  and  their  heirs  are  to  have  their  natural 
effect  to  give  a  fee  simple,  unless  something  shews  that  it  is 
cut  down  to  an  estate  terminating  at  some  time  ascertained  at 
the  time  of  the  testator's  death.  If  no  precise  period  for  the 
termination  can  be  shewn,  it  remains  an  estate  in  fee.*  Then 
Mr.  Justice  Erie  says :  *  There  are  words  clearly  meaning  that 
the  testator  gave  the  trustees  a  fee  simple ;  but,  if  a  less  estate 
would  certainly  enable*  the  trustees  to  fulfil  all  the  trusts,  the 
fee  simple  would  be  cut  down  to  that  estate.  I  examine  this 
will,  and  I  find  several  trusts  which  may  go  beyond  the  life  of 
Elizabeth,  and  consequently  no  certain  estate  less  than  a  fee 
simple  will  do.' " 

Applying  that  rule  to  the  present  case,  I  ask.  What  estate 
less  than  an  estate  of  inheritance  can  satisfy  the  words  of  the 
will?  The  testator  directs  that  from  and  after  the  decease  of 
Mrs.  Townsend  the  trustees  are  to  stand  seised  or  possessed  of  the 
said  estates  in  trust  (in  effect)  for  such  persons  and  purposes  as 
she  shall  by  will  direct,  limit,  or  appoint.  Those  words  imply,  to 
my  mind,  that  the  trustees  were  to  take  an  estate  lasting  beyond 
the  life  of  Mrs.  Townsend,  At  what  definite  point,  then,  can  the 
estate  be  cut  down  ?  The  only  suggestion  which  was  made  is 
that  it  is  to  be  found  in  the  words  of  the  gift  to  Mrs.  Townsend, 
her  heirs  and  assigns,  in  default  of  appointment.  It  is  said 
that  there  is  to  be  found  there  something  in  the  nature  of  an 
executory  devise  of  the  copyholds  in  default  of  appointment. 
Assuming  that  to  be  so,  as  it  seems  to  me,  Mrs.  Townsend  has 
by  her  will  made  a  direction,  limitation,  or  appointment  of 

(1)  6  E.  &  B.  606. 
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this  property,  for  she  has  directed  her  executors  to  sell  all  her  STIRLING  J. 
copyhold  estates,  and  to  assure  them  to  the  purchaser  thereof.  1895 
It  is  contended  on  the  authority  of  the  decisions  in  Holder  v.      in  re 
Preston  (1)  and  Glass  v.  Bichardson  (2)  that  this  operates  as  a  contract'^ 

direction  to  appoint  to  the  purchaser  and  that  the  direction   

ought  to  be  read  as  taking  effect  with  reference  to  the  legal 
estate  said  to  be  devised  to  Mrs.  Toivnsend,    Looking  at  the  will 
as  a  whole,  I  should,  if  it  were  necessary  to  decide  it,  be  inclined 
to  hold  that  the  estate  devised  to  Mrs.  Townsendy  her  heirs  and 
assigns,  was  equitable  and  not  legal.    But,  assuming  that  the 
contention  of  the  vendors  as  to  the  estate  so  divided  is  correct, 
I  think  that  Mrs.  Townsend  has  really  given  a  direction,  or  made 
a  limitation  or  appointment,  by  her  will,  within  the  meaning  of 
the  will  of  John  Ward ;  and  consequently,  in  the  events  which 
have  happened,  the  legal  estate  remains  vested  in  the  trustees 
of  his  will.    I  have  only  to  add  that  in  so  deciding  I  do  not 
think  that  I  am  in  any  way  departing  from  the  decision  in  Doe 
V.  Barthrop  (3).   The  words  in  the  will  in  that  case  were  different. 
There  was  a  devise  of  copyholds  to  trustees  and  their  heirs  in 
trust,  to  permit  a  Mrs.  Shipwash  to  receive  the  rents,  or  to  pay 
the  same  to  her  during  her  life,  for  her  separate  use ;  and  subject 
to  such  estate  and  interest,  the  testatrix  devised  the  property  to 
such  persons  as  Mrs.  Shipwash  should  by  will  appoint,  and  in 
default  of  appointment  to  the  right  heirs  of  Mrs.  Shipwash.  It 
is  to  be  observed  that  there  nothing  was  said  as  to  the  trustees 
standing  possessed  of  any  estate  after  the  death  of  Mrs.  Shipwash^ 
but  the  will  starts  afresh  after  the  gift  of  the  life  interest,  and 
makes  a  new  devise  to  such  persons  as  she  should  appoint,  and 
then,  in  default,  to  her  right  heirs.    That  is  in  a  different  form 
from  the  devise  in  the  will  in  the  present  case.    I  hold  that  in 
this  respect  the  vendors  have  not  sufficiently  complied  with  the 
requisitions,  and  I  will  make  a  declaration  to  that  effect. 

Solicitors  :  Gepp  &  Sons ;  Bogers, 

(1)  2  Wils.  400.  (2)  2  D.  M.  &  G.  658. 

(3)  5  Taunt.  382.' 

W.  W.  K. 
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STIRLING  J.  re  PYLE. 

1895  PYLE  V,  PYLE. 


March  14. 


[1894    P.  2765.] 

Conversion — Specific  Devise  of  Real  Estate — iease  hy  Testator  with  Option  of 
Purchase — Codicil  confirming  Will — Exercise  of  Option  after  Death  of 
Testator — Destination  of  Purchase-money. 

Testator  by  his  will,  dated  in  188G,  specifically  devised  certain  freeholds^ 
and  bequeathed  bis  residuary  real  and  personal  estate  to  other  persons. 

On  the  10th  of  June,  1890,  he  made  a  codicil,  which  did  not  i-n  terms' 
refer  to  the  specifically  devised  property,  but  expressly  confirmed  his- 
will.  On  the  same  day  (but  whether  before  or  after  the  execution  of  the- 
codicil  was  not  known)  he  granted  a  lease  of  the  specifically  devised  pro- 
perty, with  an  option  of  purchase  to  the  lessee.  After  the  testator'o- 
death  the  lessee  exercised  his  option  by  purchasing  the  property.  UpoPj 
a  summons  raising  the  question  whether  the  purchase-money  belonged 
to  the  specific  devisee  or  fell  into  residue  : — 

Held,  that,  whether  the  codicil  was  executed  before  or  after  the  lease, 
the  testator  must  have  known  of  the  existence  of  the  latter,  and  by 
confirming  his  will  had  indicated  a  sufficient  intention  to  pass  whatever 
estate  he  had  in  the  property  to  his  devisee,  so  as  to  take  the  case  out  of 
the  general  rule  established  by  Lawes  v.  Bennett  (1). 

The  principle  recognised  by  Wood  Y.C.  in  Weeding  v.  Weeding  (2) 
applied. 

Emuss  V.  Smith  (3)  followed. 

Adjouened  summons. 

George  Pyle,  by  his  will  dated  the  20th  of  March,  1886,  speci- 
fically devised  certain  freehold  land  at  Headley,  in  Hampshire,  to 
John  Pyle  for  his  life,  with  remainder  to  his  sons,  (7.  F,  Pyle  and 
J,  A,  Pyle,  and  gave  his  residuary  real  and  personal  estate  upon 
trust  for  sale  and  conversion,  and  after  payment  of  his  debts  and 
testamentary  expenses  upon  trust  for  certain  of  his  nephews  and 
nieces. 

On  the  10th  of  June,  1890,  the  testator  made  a  codicil  to  his 
will,  by  which  he  gave  certain  pecuniary  legacies,  and  expressly 
confirmed  his  will. 

On  the  same  day  he  granted  a  lease  of  the  land  at  Headley  for 

(1)  1  Cox,  167.  (2)  1  J.  &  H.  424. 

(3)  2  De  G.  &  Sm.  722. 
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Pyle 

V. 

Pyle. 


the  term  of  five  years,  from  the  24th  of  June,  1890,  giving  the  STIRLING  J. 
lessee  an  option  to  purchase  the  reversion  in  fee  upon  certain  1895 
<:erms.  in  re 

The  testator  died  on  the  30th  of  September,  1890. 

In  1893  the  lessee  exercised  his  option  of  purchase,  and  the 
property  was  conveyed  to  him  in  fee  by  a  deed  dated  the  27th  of 
September,  1893. 

There  was  no  evidence  to  shew  whether  the  lease  was  executed 
before  the  codicil,  or  the  codicil  before  the  lease. 

One  of  the  executors  and  trustees  of  the  will  took  out  this 
summons,  for  the  determination  of  the  question  whether,  in  the 
events  which  had  happened,  the  proceeds  of  sale  of  the  land  at 
Headley  belonged  to  the  Defendants,  John  Pt/Ie,  C.  F,  Pyle,  and 
J.  A.  Pyle,  as  specific  devisees  of  that  land,  or  fell  into  the 
residue  of  the  testator's  estate. 

Stewart-Smith,  for  the  executor,  and  for  one  of  the  residuary 
legatees. 

Ashton  Cross,  for  the  specific  devisees : — 

It  cannot  be  inferred  that  the  lease  was  executed  after  the 
•codicil.  The  Court  will  not  presume  against  either  instru- 
ment, but  will  as  far  as  possible  give  effect  to  both  :  Taylor  v. 
Horde  (1).  This  case  is  governed  by  the  principle  formulated 
by  Yice-Chancellor  Wood  in  Weeding  v.  Weeding  (2).  The 
testator  must  have  known  of  the  existence  of  the  contract,  even 
supposing  that  he  executed  the  codicil  first.  There  is  sufficient 
indication  of  his  intention  to  pass  to  the  devisees  of  the  property 
his  entire  interest  therein,  whatever  it  might  be.  The  case  is 
not,  therefore,  governed  by  Lawes  v.  Bennett  (3)  and  Townley  v. 
Bedwell  (4). 

B,  M.  Paitisson,  for  the  residuary  legatees : — 

There  is  nothing  to  shew  which  instrument  was  executed  first, 
and  it  cannot  be  presumed  that  the  execution  of  the  codicil 
followed  that  of  the  lease.  The  exercise  of  the  option  of  purchase 
operated  to  convert  the  property  into  personalty  for  all  purposes  : 

(0  2  Sm.  L.  C.  9th  Ed.  pp.  632,  699.  (3  1  Cox,  167. 

(2)  IJ.  &  H.  431.  (4)  14  Ves.  591. 
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STIRLING  J.  Lawes  v.  Bennett  (1)  ;  Collingwood  v.  Bow  (2).  The  principle  is 
1895  independent  of  the  question  whether  the  will  is  executed  before 
or  after  the  instrument  creating  the  option.  Lawes  v.  Bennett 
has  been  recently  referred  to  in  In  re  Adams  and  the  Kensington 
V.  Vestry  (3).  Brant  v.  Vause  (4)  and  Emuss  v.  Smith  (5),  referred 
to  in  Weeding  v.  Weeding  (6),  were  decided  on  the  ground  that 
the  testator  had  shewn  an  intention  that  the  proceeds  of  sale 
should  go  in  the  same  way  as  the  property  itself.  In  Brant  v. 
Vause  the  execution  of  the  will  was  three  years  later  than  that 
of  the  instrument  creating  the  option,  and  the  will  specifically 
referred  to  the  property  though  not  to  the  lease  itself.  Here 
the  codicil  contains  no  reference  to  the  property. 

[Stirling  J. : — The  codicil  confirms  the  will.  Is  not  that 
republication  ?] 

Not  for  the  purpose  of  ascertaining  the  testator's  intention : 
Powys  V.  Mansfield  (7).  Emuss  v.  Smith  has  been  recently  con- 
sidered in  In  re  Isaacs  (8).  Although  no  doubt  there  was  repub- 
lication of  the  will  by  the  codicil,  that  is  not  enough  to  take 
the  case  out  of  the  general  rule  laid  down  in  Lawes  v.  Bennett, 

Stewart- Smith,  in  reply : — 

This  case  is  not  within  the  principle  referred  to  by  Vice- 
Chancellor  Wood  in  Weeding  v.  Weeding.  There  is  here  no 
specific  reference  to  the  property  except  so  far  as  the  mere 
republication  of  the  will  by  the  codicil  can  be  taken  as  a  reference 
to  it.  Eepublication  of  a  will  by  a  codicil  is  not  republication 
for  all  purposes.  It  does  not,  for  instance,  operate  to  revive 
an  adeemed  legacy :  Booker  v.  Allen  (9) ;  Cowper  v.  Mantell 
(No,  1)  (10). 

Stirling  J.  (after  stating  the  facts,  continued) : — 

The  general  principle  is  well  settled  by  the  case  of  Lawes  v. 
Bennett,  which  has  recently  been  recognised  and  acted  upon  by 
Mr.  Justice  Chitty  in  In  re  Isaacs. 

(1)  1  Cox,  167.  (6)  IJ.  &  H.  424. 

(2)  26  L.  J.  (Ch.)  649.  (7)  3  My.  &  Cr.  359. 

(3)  27  Ch.  D.  394,  399.  (8)  [1894]  3  Ch.  506. 

(4)  1  Y.  &  C.  Ch.  580.  (9)  2  Russ.  &  My.  270. 

(5)  2  De  G.  «&  [Sm.  722.  (10;  22  Beav.  223. 


1  Ch. 


CHANCERY  DIVISION. 


727 


The  decision  in  Lawes  v.  Bennett  (1)  was  to  the  effect  that 
where  there  is  a  contract  giving  an  option  of  purchase  of  real 
estate,  and  the  option  is  not  exercised  until  after  the  death  of 
the  person  creating  the  option,  then  the  proceeds  of  sale  go  as 
personalty  of  that  person,  and  not  as  part  of  his  real  estate. 
But  that  being  the  general  rule,  the  testator  may  on  the  face 
of  the  will  indicate  an  intention  to  exclude  the  operation  of  the 
rule.  For  instance,  if  the  testator  were  to  say  that  the  property, 
whether  remaining  in  specie,  or  converted  under  the  option 
reserved  to  the  lessee,  should  nevertheless  go  in  the  same  way, 
the  Court  would  plainly  be  bound  to  give  effect  to  the  intention 
so  expressed.  It  is  not  necessary,  however,  that  the  testator 
should  use  the  exact  language  which  I  have  just  used,  for  in  a 
series  of  cases  it  has  been  held  that  where  the  testator  suflSciently 
indicates  his  intention  the  Court  will  give  effect  to  it.  That  was 
recognised  in  the  case  of  Weeding  v.  Weeding  (2),  which  was  relied 
on  by  Mr.  Ashton  Cross,  and  Vice- Chancellor  Wood  there  states  the 
principle  thus  (3)  :  "  When  you  find,  that,  in  a  will  made  after  a 
contract  giving  an  option  of  purchase,  the  testator,  knowing  of 
the  existence  of  the  contract,  devises  the  specific  property  which 
is  the  subject  of  the  contract,  without  referring  in  any  way  to 
the  contract  he  has  entered  into,  there  it  is  considered  that 
there  is  sufficient  indication  of  an  intention  to  pass  that  pro- 
perty to  give  to  the  devisee  all  the  interest,  whatever  it  may 
be,  that  the  testator  had  in  it." 

The  case  which  comes  nearest  to  the  present,  and  seems  to  me  to 
be  extremely  close  to  it,  is  that  of  Emuss  v.  Smith  (4).  There  the 
testator  made  his  will,  dated  the  22nd  of  October,  1830,  by  which 
he  specifically  devised  a  farm  called  Nash's  Own  Farm,  and  he 
gave  his  residuary  real  and  personal  estate  to  trustees  upon 
certain  trusts.  On  the  8th  of  May,  1837,  he  made  a  codicil 
which  is  immaterial.  Then  in  1838  he  entered  into  a  contract 
by  which  he  granted  in  favour  of  a  certain  person  the  option  to 
purchase  the  farm  in  question,  and  that  was  extended  also  to 
another  property  called  Williams  Farm,  which  he  had  purchased 
or  was  then  about  to  purchase  by  auction.    In  1839  he  made  a 


1895 

In  re 
Pyle. 

Pyle 

■V.  ' 

Pyle. 
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STIRLING  J.  second  codicil,  whereby,  after  reciting  that  since  the  execution 
1895       of  his  will  and  first  codicil  he  had  purchased  the  estate,  he 
In  re      devised  the  same  to  certain  uses.    But  he  did  not  refer  in  any 
way  to  Nash's  Own  Farm,  and  did  not  otherwise  refer  to  his  will. 

Pyle 

V.        The  option  to  purchase  was,  after  the  testator's  death,  exercised 
^lif "      in  respect  of  both  the  properties. 

Vice-Chancellor  Knight  Bruce,  in  dealing  with  the  case,  said  (1) : 
"  flow  this  case  would  have  stood  if  the  codicil  of  1839  had  not 
amounted  to  a  republication  of  the  will,  it  is  not  necessary  that 
I  should  say  ;  for  I  am  of  opinion,  that  the  codicil  of  1839  did 
effect  a  republication  of  the  will.  Again,  how  this  case  would 
have  stood  if  the  contract  of  1838  had  been  an  absolute  or 
ordinary  contract  of  sale,  binding  one  party  to  sell  and  the  other 
to  buy,  and  not,  as  it  was,  a  contract  resting  merely  in  the  option 
of  the  person  with  whom  the  testator  entered  into  the  contract, 
it  remaining  uncertain,  during  the  whole  of  the  testator's  life, 
whether  the  purchase  would  ever  take  place  or  not,  I  also  need 
not  say.  As  the  case  stands,  taking  together  the  particular 
language  of  the  will,  and  the  particular  language  and  the  nature 
of  the  contract,  upon  which  no  option  was  expressed  during  the 
life  of  the  testator,  coupled  with  the  fact  of  the  republication  by 
the  codicil,  I  am  of  opinion,  that  it  is  consistent  with  the  true 
construction  of  the  testator's  testamentary  instruments,  and  the 
effect  that  ought  to  be  given  to  republication, — that  it  is  con- 
sistent with  law,  and  justice,  and  reason,  and  consistent  also  with 
the  cases  of  Lawes  v.  Bennett  (2)  and  Enollys  v.  Shepherd  (3),  to 
say,  that  the  purchase-monies  of  Williams's  Farm  and  Nash's  Own 
Farm  belong  to  those  who  would  have  enjoyed  them  if  Mr. 
Galton  had  not  exercised  the  option  of  buying." 

That  was  founded  on  three  things — the  specific  devise  in  the 
will,  the  optional  nature  of  the  contract,  and  the  republication 
of  the  will  by  the  codicil.  Now,  it  seems  to  me  that  these 
elements  exist  in  the  present  case,  and  one  of  them  is  even 
more  forcible  than  in  Emuss  v.  Smith  (4)  ;  for,  as  I  have  said,  in 
this  case  the  testator  expressly  confirms  his  will  by  the  codicil. 


(1)  2  De  G.  &  Sm.  735.  (3)  Cited  in  Wall  v.  Bright  (1  Jac. 

(2)  1  Cox,  167.  &  W.  494,  499). 

(4)  2  De  G.  &  Sm.  722. 
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There  is  one  point  of  diiBference,  namely,  that  in  this  case  the  STIRLING  J. 
lease  and  codicil  were  executed  on  the  same  day.    There  is  a  1895 
measure  of  uncertainty  as  to  whether  the  lease  preceded  the      in  re 
codicil,  or  the  codicil  the  lease,  but  it  seems  to  me  that  the  Pyle. 
inference  is,  that  if  the  lease  conferring  the  option  to  purchase  v. 
had  not  been  actually  executed  when  the  testator  made  his  ^J^' 
codicil,  it  must  have  been  on  the  eve  of  execution,  and  must 
have  been  present  to  the  mind  of  the  testator  when  he  confirmed 
his  will.    Under  these  circumstances,  I  think  there  is  a  suffi- 
cient indication  of  intention  to  take  the  case  out  of  the  rule 
established  by  Lawes  v.  Bennett  (1),  and  I  so  hold. 

Solicitors :  C.  G,  Algar ;  E.  E,  Barren ;  Sismey  &  Sismeij, 
agents  for  Arnold,  Essell  &  Balder,  Rochester. 


(1)  1  Cox,  167. 


G.  A.  S. 
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KEKEWiCH  GROOM  V.  CHEESE  WEIGHT. 

1895  [1893    G.  18.] 

Solicitor  and  Client — Costs — "  Property  recovered  " — Charging  Order — Security 
—Mortgage— Solicitors  Act,  1860  (23  &  24  Vict.  c.  127),  s.  28. 

A  solicitor  who  has  already  accepted  from  his  client  a  laortgage  or 
other  security  for  his  costs  in  a  pending  action  to  which  the  client  is  a 
party  cannot  obtain  a  charging  order  for  his  costs  under  s.  28  of  the 
Solicitors  Act,  1860,  upon  the  property  "  recovered  or  preserved  "  in  the 
action. 

Mr.  EDMUND  KIMBEB  had  acted  as  solicitor  for  the 
Plaintiff  in  this  action,  the  object  of  which  was  to  recover  from 
the  Defendants,  Clieesewright  and  Faterson,  shares  and  moneys 
alleged  to  be  due  from  them  to  him,  the  Plaintiff,  in  connection 
with  the  promotion  of  the  Fifeshire  Main  Collieries^  Limited, 

During  the  progress  of  the  action,  a  mortgage  was,  at  the 
request  and  by  the  advice  of  Mr.  Kimher,  executed  by  the 
Plaintiff  for  the  purpose  of  securing  Mr.  Kimhers  costs  in  the 
action  and  the  debts  of  certain  creditors  of  the  Plaintiff. 

This  mortgage,  which  was  prepared  by  Mr.  Kimher,  was  dated 
the  25th  of  May,  1893,  and  made  between  the  Plaintiff  of  the 
one  part,  and  Edivard  Maccall  of  the  other  part.  After  reciting 
that  the  Plaintiff  was  entitled  to  have  transferred  to  him  by 
certain  persons  100  fully  paid-up  preference  shares  of  £5  each 
in  the  Fifeshire  Main  Collieries,  Limited ;  that  the  Plaintiff  was 
indebted  to  the  said  E,  Kimber  for  certain  costs,  charges,  and 
expenses  in  connection  with  the  suit  in  Chancery  then  pending 
against  Cheesewriglit  and  Faterson  (referring  to  the  above  action) 
and  otherwise,  and  was  desirous  of  securing  the  same,  and  also 
any  future  costs,  charges,  and  expenses  in  connection  with  the 
said  suit  which  he  might  thereafter  incur  ;  also  that  the  Plaintiff 
was  indebted  to  several  persons  mentioned  in  the  schedule 
thereto  in  the  amounts  set  opposite  their  respective  names,  and 
was  desirous  of  securing  the  repayment  thereof ;  and  also  that 
the  Plaintiff  was  now  claiming  in  another  action  from  Cheese- 
wriglit and  Faterson  a  large  sum  in  cash  and  shares  in  the 


ICh. 


CHANCEKY  DIVISION. 


Fifeshire  Main  Collieries,  Limited  :  It  was  witnessed  that  the 
Plaintiff  thereby  assigned  to  the  said  E.  Maecall  the  said  100 
fully  paid-up  preference  shares  in  the  said  company,  and  also 
"  the  cash  and  shares  coming  from  "  Cheeseivright  and  Paterson, 

upon  trust,  in  the  first  place,  to  secure  to  the  said  E.  Kimher 
the  payment  of  any  costs,  charges,  and  expenses  which  may  now 
or  at  any  time  hereafter  may  be  due  to  him  in  connection  with 
the  said  Chancery  suit  and  otherwise  " ;  and  afterwards  for  the 
purpose  of  securing  the  sums  due  to  the  persons  mentioned  in 
the  said  schedule. 

The  present  action  proved  successful,  and  Mr.  Kimher  received, 
on  the  Plaintiff's  behalf,  185  fully-paid  ordinary  shares  of  £5 
each  and  50  preference  shares  (of  which  35  at  present  remained 
unsold)  in  the  Fifeshire  Main  Collieries,  Limited,  in  settlement 
of  the  action  so  far  as  the  Defendant  Clieesewriglit  was  con- 
cerned, though,  as  against  the  Defendant  Paterson,  the  action 
was  still  pending. 

Mr.  Kimher  now  moved  for  an  order  for  a  charge  upon  the 
shares  in  the  Fifeshire  Main  Collieries,  Limited,  at  present 
remaining  unsold,  which  were  recovered  in  this  action,  and  all 
other  the  property  so  recovered  in  the  action,  for  his  costs  in 
this  action  as  the  Plaintiff's  solicitor,  and  for  an  order  that  such 
costs  should  be  raised  j;ro  tanto  by  a  sale,  in  such  manner  as  the 
Court  should  direct,  of  the  said  shares,  and  paid  to  him. 

Benshaw,  Q.C.,  and  Maepherson,  for  Mr.  Kimher : — 

The  words  of  sect.  28  of  the  Solicitors  Act,  1860  (23  &  24 
Vict.  c.  127),  under  which  we  apply,  are  general.  The  section 
says  that  "  in  every  case  in  which  a  solicitor  shall  be  employed 
to  prosecute  or  defend  any  suit,"  it  shall  be  lawful  for  the  Court 
*'to  declare  such  solicitor  entitled  to  a  charge  upon  the  pro- 
perty recovered  or  preserved,  and  upon  such  declaration  being 
made  such  solicitor  shall  have  a  charge  upon  and  against  and 
a  right  to  payment  out  of  the  property,  of  whatsoever  nature, 
tenure,  or  kind  the  same  may  be,  which  shall  have  been  re- 
covered or  preserved  through  the  instrumentality  of  any  such 
solicitor,  for  the  taxed  costs,  charges,  and  expenses  of  or  in  refer- 
ence to  such  suit."    The  charge  under  that  section  is  independent 
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of  any  contract :  Greer  v.  Young  (1).  The  proper  form  of  charging 
order  is  given  in  Seton  on  Decrees  (2). 

a  E,  E.  JenUns,  for  the  Plaintiff:— 

The  solicitor,  having  already  obtained  from  his  client  a  mort- 
gage for  his  costs,  is  debarred  from  obtaining  a  charging  order. 
Such  an  order  would  give  him  rights  inconsistent  with  those 
under  the  security  which  he  had  elected  to  accept. 

Benshaw,  in  reply  : — 

The  fact  that  I  have  accepted  a  charge  under  the  mortgage  is 
not  a  waiver  of  the  right  to  a  charge  given  me  by  statute. 

Kekewich  J. : — 

It  is  not  my  wish  to  fritter  away  the  decisions  on  this  point 
upon  the  construction  of  the  Solicitors  Act,  1860,  or  upon  the 
Jorms  of  charging  orders  under.it,  though,  no  doubt,  the 
decisions  have  gone  beyond  what  was  originally  supposed  to 
be  the  proper  construction  of  the  Act;  nor  is  it  my  wish  to 
prevent  solicitors  from  getting  what  the  Legislature  intended 
they  should  have.  It  appears  to  me  to  be  only  common  justice 
that,  when  a  solicitor  has  expended  his  brains  and  time  and 
resources  in  working  for  a  client,  he  should  be  paid  out  of  the 
produce  of  his  industry  and  skill.  I  certainly  do  not  wish  to 
do  away  with  that.  But  I  have  before  me  this  neat  point— 
a  point  which  is  not  covered  by  decision.  The  Plaintiff,  Mr. 
Groom,  got  Mr.  Kimber  to  accept,  during  the  progress  of  the 
action,  a  charge  for  his  costs  upon  the  property  to  be  recovered 
in  the  action.  Of  course,  subject  to  the  control  which  the  Court 
exercises  over  solicitors  and  their  bargains  with  their  clients  for 
their  costs,  Mr.  Kimher  was  entitled  to  accept  a  charge  upon  the 
property  to  be  so  recovered ;  but  at  this  time,  he  being  Mr. 
Groom's  solicitor,  by  this  deed  of  1893,  which  was  professedly 
Mr.  Kimher  s  deed,  the  Plaintiff,  Mr.  Groom,  assigned  to  a  trustee, 
not  only  whatever  property  might  be  recovered  in  this  action  of 
Groom  v.  Cheesewright,  under  the  large  description  of  "  the  cash 
and  shares  coming  to  him  from  "  Cheesewright  and  Pater  son,  but 
(1)  24  Ch.  D.  545.  (2;  5tli  Ed.  vol.  ii.  p.  929. 
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also  some  other  property.  All  that  was  assigned  to  a  trustee,  KEKEWICH 
"  upon  trust,  in  the  first  place,  to  secure  to  the  said  E.  Kimher 
the  payment  of  any  costs,  charges,  and  expenses  which  may  now 
or  at  any  time  hereafter  may  be  due  to  him  in  connection  with 
the  said  Chancery  suit  and  otherwise,"  and  after  that  for  the 
purpose  of  securing  certain  debts.  Of  course,  under  that  trust 
deed  the  trustee  would  be  entitled  to  retain,  out  of  the  property 
assigned,  his  costs,  charges,  and  expenses  as  trustee ;  but,  subject 
to  that,  Mr.  Kimher  accepted  a  first  charge  upon  this  property ; 
and  now  he  asks  to  have  a  charging  order  upon  the  same  pro- 
perty, the  only  advantage  of  which  would  be  to  give  him  a 
footing  above  the  deed  which  he  accepted  as  a  security  in  1893. 
That  is,  he  now  says,  "  before  the  trustee  can  get  his  costs  of 
recovering  the  property  out  of  which  he  is  to  pay  my  charges, 
these  charges  must  be  paid." 

Consider  the  intention  of  the  Legislature  under  this  Act. 
The  intention  is  to  give  the  solicitor  an  ancillary  right.  It  is 
not  intended — and  I  think  the  cases  all  bear  me  out  in  this — 
to  displace  the  liability  of  the  client  to  pay  the  solicitor  out  of 
his'Own  pocket;  and  it  has  been  doubted  whether  a  charging 
order  ought  to  be  made  at  all  where  the  client  is  a  responsible 
person  well  able  to  pay.  At  any  rate,  it  was  not  intended  that 
the  right  of  the  solicitor  to  a  charging  order  should  be  absolute, 
but  that  it  should  be  a  right  ancillary  to  his  right  to  be  paid 
on  his  retainer.  On  the  general  principle  that  for  a  solicitor  to 
accept  security  for  his  costs  is  inconsistent  with  his  right  to 
payment  otherwise,  it  seems  to  me  that  Mr.  Kimher  has  put  it 
out  of  his  power  to  get  the  order  he  now  asks.  I  have  pointed 
out  what  would  be  the  inconsistency  of  it,  and,  in  my  opinion, 
that  inconsistency  is  fatal  to  his  application. 

As  to  the  costs  of  the  application,  I  do  not  think  that  a 
solicitor  who  comes  here  to  enforce  a  right  given  him  by  statute, 
but  fails  on  a  point  of  law,  ought  to  be  ordered  to  pay  costs.  I 
therefore  refuse  the  application,  but  without  costs. 


Solicitors :  E.  Kimher ;  H.  W.  Christmas. 
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KEKEWICH        TAUNTON  V.  SHERIFF  OF  WAEWICKSHIRE. 
J. 

1895  [1895    T.  301.] 

Marcli  7.      Comjxmy — Debenture — "Floating  Security'^ — Execution  Creditor — Interven- 
  tion  hy  Dehenture-Jiolders  after  Sale  hut  he/ore  Money  handed  over. 

Where  the  goods  of  a  company  are  taken  in  execution  and  sold,  but  the 
money  is  not  handed  over  to  the  execution  creditor,  the  holder  of  a 
debenture  constituting  a  charge  by  way  of  floating  security  upon  all  the 
property  of  the  company  may  still  intervene  so  as  to  oust  the  execution 
creditor. 

Dicta  of  Lindley  L.J.  in  In  re  Opera.,  Limited  (1),  considered  and 
applied. 

Notice  of  an  injunction  restraining  a  sale  of  a  company's  goods  by  the 
sheriff  was  not  given  until  after  the  sale  had  commenced.  Before  the 
sale  was  actually  effected  the  solicitor  of  debenture-holders,  who  were 
Plaintiffs  in  a  pending  action  for  the  enforcement  of  their  security,  which 
comprised  the  goods,  paid  the  amount  claimed  to  the  sheriff's  officer  under 
protest  and  with  notice  to  him  not  to  part  with  the  money : — 

Held,  that  the  intervention  of  the  debenture-holders  was  effectual,  and 
the  money  belonged  to  them. 

The  Plaintiffs  in  this  action  were  the  holders  of  twelve  out  of 
fifty  debentures  for  £100  each,  payable  on  demand,  issued  by 
the  Birmingham  Ammunition  Company,  Limited,  which  was  formed 
on  the  28th  of  May,  1892,  with  a  share  capital  of  £15,000,  of 
which  £11,875  was  issued. 

By  the  debentures,  which  were  dated  the  14th  of  June,  1892, 
the  company  charged  "the  freehold  and  leasehold  premises, 
plant,  stock,  licenses,  book  and  other  debts,  property,  goodwill, 
assets,  and  undertaking  of  the  company  both  present  and  future, 
including  uncalled  capital  for  the  time  being  of  the  company,  as 
a  floating  security "  for  the  payment  of  the  principal  and 
interest  for  the  time  being  due  on  the  debentures.  The 
debentures  were  issued  subject  to  conditions  indorsed  on  each 
debenture,  one  of  such  conditions  being  as  follows :  "  The  charge 
created  by  this  debenture  shall  be  a  floating  security,  and  shall 
not  hinder  any  dealings  by  the  company  in  the  course  of  its 
business  with  all  the  property  hereby  charged  in  such  manner  as 
the  company  may  think  fit,  except  that  the  calls  made  and  to  be 
(1)  [1891]  3  Ch.  260. 
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made  upon  the  preference  shares  shall  not  exceed  the  sum  of  KEKEWICH 
£2  10s.  per  share  without  the  written  consent  of  the  registered 
holder  hereof,  and  in  particular  the  company  may  pay  and  ^-v-^ 
receive  money  and  may  declare  and  pay  dividends  out  of  profits.    Taunton  . 
Provided  always  that  nothing  herein  contained  shall  be  taken  to 
authorize  the  creation,  after  the  day  of  the  date  hereof,  of  any  shire. 
mortgage  or  charge  on  any  of  the  real  estate  or  property  for  the 
time  being  of  the  company,  in  priority  to  the  charge  hereby 
created." 

On  the  9th  of  February,  1895,  the  King's  Norton  Metal  Com- 
pany, trade  creditors  of  the  Birmingham  Ammunition  Company, 
recovered  judgment  against  the  last-named  company  for  £51 12s. 
and  costs ;  and  on  or  before  the  14th  of  February,  1895,  execution 
under  this  judgment  was  levied  on  the  goods  and  chattels  of  the 
same  company  at  its  registered  offices  near  Birmingham. 

On  the  16th  of  February,  1895  (interest  on  the  Plaintiffs' 
debentures  being  in  arrear,  and  demand  for  payment  of  the 
principal  having  been  made  and  not  complied  with),  an  action  of 
Taunton  v.  Birmingham  Ammunition  Company  [1895  T.  273] 
was  commenced  by  the  Plaintiffs,  on  behalf  of  themselves  and 
all  other  holders  of  mortgage  debentures  of  the  Birmingham 
company,  against  that  company  for  the  enforcement  of  the  Plain- 
tiffs' security  and  the  appointment  of  a  receiver.  Notice  of  the 
institution  of  this  action  was  given  by  the  Plaintiffs'  solicitor  to 
the  sheriff  and  to  the  solicitors  for  the  King's  Norton  company, 
and  negotiations  were  entered  into  with  the  view  of  the  latter 
instructing  the  sheriff  to  withdraw.  Notice  was  also  given  to 
the  sheriff  that  the  goods  taken  in  execution  were  the  property 
of  the  Plaintiffs. 

On  the  20th  of  February,  1895,  the  Plaintiffs'  solicitor  was 
apprised  that  the  sheriff  intended  on  the  following  day  to 
proceed  with  the  sale  of  the  goods. 

On  the  21st  of  February,  1895,  the  writ  in  this  action  was 
issued,  claiming  an  injunction  to  restrain  the  sheriff  from  selling 
the  goods,  and  on  an  ex  parte  application,  an  injunction  to  that 
effect  extending  over  the  next  day  was  obtained  from  Mr.  Justice 
Stirling  (to  whose  Court  the  action  was  attached)  with  leave  to 
serve  short  notice  of  motion  for  that  day. 
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KEKEWICH  Notice  of  the  injunction  so  granted  was  immediately  sent  by 
telegram  to  the  sheriff's  officer,  but  did  not  arrive  in  time  to 
prevent  him  from  proceeding  with  the  sale,  which  was  advertised 
to  take  place  at  the  works  of  the  Birmingham  company  on  that 
Warwick-^  day.  He,  however,  on  his  way  to  the  sale  called,  by  arrange- 
sHiRE.  ment,  at  the  office  of  the  Plaintiffs'  solicitor,  who  thereupon,  in 
order  to  preserve  the  property  for  the  Plaintiffs,  under  protest  and 
without  prejudice,  handed  to  the  sheriff's  officer  £70  5s.  6d., 
together  with  a  letter  as  follows : — 

*'  Keferring  to  the  £70  5s.  6cZ.  paid  to  you  herein  under 
protest,  the  amount  is  paid  on  behalf  of  my  clients  the  debenture 
holders,  the  owners  of  the  goods  and  effects  seized  by  you  in 
this  execution,  and  I  hereby  give  you  notice  on  their  behalf  not 
to  part  with  the  money,  and  I  also  hereby  require  you  to 
forthwith  issue  interpleader  summons  in  respect  thereof.  The 
payment  is  made  without  prejudice  to  any  rights  or  remedies 
that  my  clients  may  have  in  consequence  of  the  threatened  sale 
for  compensation  or  otherwise." 

The  sheriff's  officer  thereupon  telephoned  to  his  man  at  the 
works  of  the  Birmingham  company  instructing  him  not  to 
proceed  with  the  sale,  which  accordingly  did  not  take  place. 
Soon  after,  the  sheriff's  officer,  upon  his  return  to  his  office, 
received  a  telegram  containing  notice  of  the  injunction. 

On  the  22nd  of  February,  1895,  a  receiver  was  appointed  in 
the  debenture-holders'  action. 

The  motion  for  an  injunction  now  came  on  to  be  heard  before 
Mr.  Justice  KeJcewich,  By  arrangement,  and  in  order  to  save 
the  expense  of  interpleader  proceedings,  the  King's  Norton^ 
company  were  made  Defendants  to  the  action,  and  the  motion 
was  treated  as  the  trial  of  the  action  upon  the  issue  who  was 
entitled  to  the  money  in  the  hands  of  the  sheriff. 

T.  B.  Napier,  for  the  Plaintiffs  : — 

It  is  clear  that  the  goods  taken  in  execution  were  covered  by 
the  debentures,  and  that  the  debenture-holders  had  an  equitable 
charge  upon  them,  of  which  the  sheriff  and  execution  creditor 
had  notice,  and  the  sheriff  therefore  had  no  right  to  sell  a& 
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against  the  debenture-holders.    Debentures  by  way  of  floating  KEKEWICH 
security  create  a  charge  from  the  moment  when  they  are  given, 
subject  to  a  license  to  the  company  to  deal  with  the  property 
charged  in  the  ordinary  course  of  its  business :  In  re  Standard  "^^^^ton 
Manufacturing  Company  (1),  practically  affirmed  on  this  point  Sheriff  of 
by  the  Court  of  Appeal  in  In  re  Opera,  Limited  (2).    The  judg-  shire. 
ment  in  this  case,  and  the  execution  upon  it,  were  not  a  "  dealing 
by  the  company  "  in  the  course  of  its  business.    The  rights  of 
the  execution  creditors  cannot  be  put  higher  than  those  of  the 
company.    In  Edivards  v.  Standard  Boiling  Stoch  Syndicate  (3) 
Mr.  Justice  North  expressed  himself  as  feeling  a  difficulty  in 
interfering  with  the  right  of  ordinary  creditors  to  levy  execution, 
but  he  nevertheless  appointed  a  receiver  at  the  instance  of 
debenture-holders  having  a  floating  security. 

At  all  events,  In  re  Opera,  Limited,  shews  clearly  that  the 
execution  creditor  takes  subject  to  the  equity  of  the  debenture- 
holders. 

[Kekewich  J. : — The  question  is  what  is  the  extent  of  that 
equity.  His  Lordship  referred  to  Brunton  v.  Electrical  Engineer- 
ing Corporation  (4).] 

The  equity  of  the  debenture-holders  must  prevail  if  their 
right  to  enforce  their  security  actively  has  intervened  before  the 
execution  is  complete.  Here  the  injunction  was  obtained  before 
the  moment  of  sale.  It  no  doubt  arrived  too  late  to  prevent  the 
sheriff  from  selling,  but  it  is  sufficient  that  the  debenture- 
holders  have  intervened  after  sale  and  before  the  money  was 
handed  over.  In  this  respect  the  qiisere  in  the  head-note  in 
In  re  Opera,  Limited,  is  insufficient.  It  runs  thus  :  "  Whether, 
after  sale  by  the  sheriff,  the  debenture-holders  lose  their  priority, 
qusere!'  But  the  words  of  Lord  Justice  Lindley  on  which  that 
qusere  was  founded  are  these  (5) :  "  What  the  position  of  the 
debenture-holders  is  after  the  property  is  sold  and  the  money 
handed  over,  I  do  not  know,  and  I  will  not  say  at  this  moment." 
His  Lordship,  therefore,  was  referring  to  the  case  where  not  only 
has  a  sale  taken  place,  but  the  money  has  been  handed  over  ; 

(1)  [1891]  1  Ch.  627,  640,  6il.  (3)  [1893]  1  Ch.  574. 

(2)  [1891]  3  Ch.  260.  (4)  [1892]  1  Ch.  434. 

(5)  [1891]  3  Ch.  263. 
Vol.  I.  1895.  3  F  1 
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KEKEWICII  and  the  fair  conclusion  to  be  drawn  from  his  words  is  that  where 
the  money  has  not  been  handed  over,  as  is  the  case  here,  the 
equity  of  the  debenture-holders  is  not  displaced,  and  their 
intervention  is  effectual. 

Byland,  for  the  King's  Norton  Metal  Company,  the  execution 
creditors : — 

The  execution  was  complete  before  there  was  any  such  inter- 
vention on  the  part  of  the  debenture-holders  as  could  make  their 
floating  security  attach  to  the  goods.  Such  an  intervention 
could  only  take  place  by  some  act  affecting  the  possession  of 
the  goods,  as,  for  example,  by  the  appointment  of  a  receiver. 
The  service  of  the  injunction,  which  ought  never  to  have  been 
applied  for  or  granted,  could  not  constitute  such  an  intervention, 
or  in  any  way  alter  the  rights  of  the  parties  in  the  goods.  The 
appointment  of  the  receiver  was  too  late  and  equally  ineffectual. 
The  judgment  and  the  execution  upon  it  were  a  dealing  or 
part  of  a  dealing  by  the  company  in  the  ordinary  course  of 
its  business.  The  dealings  of  the  company  in  the  course  of  its 
business  would  obviously  be  hindered  if  it  could  not  confer  on 
its  business  creditors  the  ordinary  rights  of  creditors  against  the 
property  of  their  debtors.  The  cases  cited  have  therefore  no 
application.    [He  referred  to  Edwards  v.  Edwards  (1).] 

MacasJcie,  and  S,  Mayer,  for  the  sheriff  of  Warwickshire. 

Napier,  in  reply. 

Kekewich  J. : — 

The  case  of  In  re  Standard  Manufacturing  Company  (2)  can- 
not be  treated  as  deciding  this  case.  If  it  were  so  treated,  what 
was  said  by  Lord  Justice  Lindley  in  In  re  Opera,  Limited  (3), 
would  have  been  unnecessary  and  irrelevant.  He  cannot  have 
intended  to  say  that  he  did  not  know  and  could  not  say  at  that 
moment  what  the  law  was  on  a  certain  point,  when  he  had  under 
his  eye  and  was  himself  referring  to  a  case  in  which  that  point 
had  been  decided.    That  seems  to  me  a  complete  answer  to  the 

(1)  2  Ch.  D.  291.  (2)  [1891]  1  Ch.  627. 

(3)  [1891]  3  Ch.  260. 
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main  argument  which  has  been  based  on  In  re  Standard  Manu- 
facturing Company  (1).  That  case  is,  however,  valuable  as  the 
groundwork  of  the  argument  on  behalf  of  these  debenture- 
holders,  but  only  to  this  extent,  namely,  that,  as  Lord  Justice 
Lindley  in  In  re  Opera,  Limited  (2),  puts  it  in  an  interlocutory  ob- 
servation, it  is  a  "  clear  decision  that  the  execution  creditor  takes 
subject  to  the  equity  of  the  debenture-holders  "  ;  and  the  question 
in  cases  of  this  kind  is  what  is  the  equity  of  the  debenture- 
holders.  That  is  a  difficult  question,  a  very  short  one,  but  to  my 
mind  in  many  respects  different  from  the  questions  which  have 
been  argued  here. 

That  the  execution  creditor  has  rights  which  are  interfered 
with  by  the  interposition  of  the  Court  on  behalf  of  the  debenture- 
holders  is  perfectly  clear,  is  familiar  to  all  in  the  applications 
which  are  made  for  the  appointment  of  receivers,  and  was  recog- 
nised by  Mr.  Justice  North  in  the  case  which  has  been  referred 
to  of  Edwards  v.  Standard  Boiling  Stock  Syndicate  (3),  where  he 
says  :  "  I  feel  a  difficulty  in  interfering  with  the  right  of  ordinary 
creditors  to  levy  execution."  In  that  case  application  was  made 
under  rather  extraordinary  circumstances,  and  Mr.  Justice  North 
appointed  a  receiver. 

In  order  to  understand  what  the  equity  of  the  debenture- 
holders  is,  it  is  necessary  to  look  at  their  charge.  It  is  a  charge 
on  all  the  property  of  the  company.  One  of  the  conditions  is  as 
follows :  "  The  charge  created  by  this  debenture  shall  be  a 
floating  security,  and  shall  not  hinder  any  dealings  by  the  com- 
pany in  the  course  of  its  business  with  all  the  property  hereby 
charged  in  such  manner  as  the  company  may  think  fit."  Now 
I  lake  it  that  those  two  sentences,  which  have  often  puzzled  me, 
and  still  puzzle  me,  mean  two  different  things.  I  do  not  under- 
stand a  floating  security  to  be  merely  defined  as  one  that  "  shall 
not  hinder  any  dealings  by  the  company  in  the  course  of  its 
business  with  all  the  property  hereby  charged."  It  is  to  be  a 
floating  security,  and,  in  addition  to  that,  it  is  not  to  hinder  the 
dealings.  I  am  not  here  concerned  with  a  dealing  by  the  com- 
pany in  the  course  of  its  business,  but  with  a  judgment,  and  an 

(1)  [1891]  1  Ch.  627.  (2)  [1891]  3  Ch.  260. 

(3)  [1893]  1  Ch.  574,  576. 
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KEKEWICH  execution  upon  that  judgment  which  are  the  result  of  dealings 
in  the  course  of  the  company's  business.    That  is  to  say,  the 
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company  in  the  course  of  its  business  has  incurred  a  debt,  judg- 
ment has  been  recovered  for  that  debt,  and  execution  has  issued, 
but  the  execution  is  not,  and  the  sale  under  the  execution  is 
not,  a  dealing  by  the  company.  I  may,  therefore,  put  that  part 
of  the  condition  aside.  Then  what  is  the  meaning  of  a  floating 
security  "  ?  I  am  not  aware  of  any  precise  definition  and  shall 
not  attempt  one.  It  would  be  quite  possible  to  give  the  expres- 
sion an  interpretation  which  would  prevent  the  security  of  these 
debenture-holders  from  attaching  to  these  goods  under  the  cir- 
cumstances with  which  I  am  now  dealing.  The  security  was  not 
enforced,  the  charge  was  not  brought  home  until  after  the 
creditor  had  issued  execution,  and  had  really  to  all  intents 
and  purposes  sold  the  goods,  though,  as  a  matter  of  fact,  on 
or  shortly  before  the  arrival  of  notice  of  the  injunction  the 
execution  creditor  was  paid  out  by  the  debenture-holder. 
Was  that  an  interposition  on  the  debenture-holder's  part  suiBfi- 
cient  to  turn  the  floating  or  dormant  security  into  what  has 
been  called,  as  a  convenient  antithesis,  an  active  security? 
That  is  the  real  question.  Was  his  equitable  charge  then 
rendered  active  ?  Of  course,  it  may  very  well  be  said — it  has 
been  argued  over  and  over  again — that  the  creditors  of  a  joint 
stock  company,  that  is  to  say,  the  traders  who  supply  the  com- 
pany with  goods,  must  now  remember  that  it  is  customary  for 
such  companies  to  issue  debentures,  and  they  must  take  care  of 
themselves  and  not  trust  the  company,  knowing  that  there  are 
or  may  be  debentures  which  will  come  ahead  of  them.  On  the 
other  hand,  it  may  be  argued  that  it  is  not  honest  of  a  com- 
pany to  deal  as  a  solvent  company  when,  as  a  matter  of  fact, 
there  are  debentures  outstanding  which  will  swamp  all  the  avail- 
able assets.  Those  are  all  matters  for  consideration.  I  have 
here  before  me  an  existing  charge  on  this  property;  I  have 
an  honest  and  diligent  endeavour  on  the  part  of  a  creditor  to 
secure  some  part  of  this  property,  and  then,  before  he  has  got  it 
and  before  the  property  has  been  sold  and  the  money  handed 
over,  the  debenture-holder  comes  in,  and  then  who  is  to  have  the 
money  in  the  hands  of  the  sheriff?    Upon  that  question  the 
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head-note  to  the  case  of  In  re  Operas  Limited  (1),  seems,  though  KEKEWICH 
under  the  form  of  a  "  qiiserel'  to  be  in  favour  of  the  execution 
creditor.    It  says,  "  whether,  after  sale  by  the  sheriff,  the  deben- 
ture-holders  lose  their  priority,  qiiserer    Those  words  indicate  a  Talt^ton 
view  which  is  to  be  found  in  the  iudgment  of  Lord  Justice  Sheriff  of 

°  .  Warwick- 

Lindley,  but  when  the  words  which  he  uses  are  referred  to  it  shire. 
appears  that  the  point  which  he  reserves  is  not  that  which  is 
mentioned  in  the  head-note.  His  words  are  these  :  "  What  the 
position  of  the  debenture-holders  is  after  the  property  is  sold  and 
the  money  handed  over,  I  do  not  know,  and  I  will  not  say  at  this 
moment."  That  is  not  the  question  for  decision  here.  I  have 
to  decide  what  is-  the  position  of  the  debenture-holder  after  the 
property  is  sold,  and  before  the  money  is  handed  over.  That  is 
an  entirely  different  question.  I  think  that  I  ought  to  give  on  a 
question  of  difficulty,  as  to  a  novel  point  of  this  kind,  full  effect 
to  the  Lord  Justice  Lindleijs  language,  and  to  credit  him  with 
meaning  exactly  what  he  said,  and  I  think  the  fair  and  sufficient 
conclusion  from  what  he  said  is  that  if  the  property  is  sold  and 
the  money  not  handed  over,  the  equity  of  the  debenture-holder  is 
not  displaced — that  is  to  say,  the  execution  creditor  is  subject  to 
that  equity.  That  seems  to  me  to  be  the  proper  conclusion  from 
what  the  Lord  Justice  said.  He  did  not,  as  I  am  well  aware, 
decide  this,  but  he  stated  it  in  such  a  way  as  to  give  me  a  guide 
on  a  point  of  novelty  and  difficulty.  I  regret,  if  I  may  say  so, 
that  as  the  amount  involved  is  small  we  shall  probably  not  have 
the  advantage  of  the  opinion  of  the  Lord  Justice  in  revision. 
I  think  that  in  the  present  case  the  equity  of  the  debenture- 
holders  is  not  displaced  ;  and  the  sheriff  must,  therefore,  pay  the 
money,  after  deducting  his  costs,  including  his  costs  of  attend- 
ance in  Court  to-day,  to  the  receiver  who  has  been  appointed  in 
the  debenture-holders'  action. 

Solicitors  :  Barloiv  &  James,  agents  for  P.  ill.  Butlin,  Birming- 
ham ;  Bel/rage  &  Co.,  agents  for  Reece,  Harris,  &  Harris, 
Birmingham  ;  Taylor,  Hoare,  &  Pileher, 

(1)  [1891]  3  Ch.  260,  263. 
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BONHOTE  V.  HENDEKSOK 

[1894   B.  3870.] 

Settlement — Voluntary  Deed — 11  edification — Action — Trial,  Mode  of — 
Evidence — Inten  t  ion . 

The  Court  is  reluctant  to  try  actions  for  rectification  of  deeds  except  on 
oral  evidence,  unless  there  are  circumstances  which,  in  its  opinion,  justify 
a  trial  on  affidavit  evidence,  such  as  where  final  written  instructions  are 
proved,  and  it  is  clear  that  the  deed  as  executed  departed  from  them. 

The  Court  has  jurisdiction,  in  a  proper  case,  to  reform  or  rectify  a 
voluntary  settlement,  as  well  as  a  settlement  for  value  ;  but  the  Court  will 
hesitate  to  rectify  a  voluntary  settlement  at  the  instance  of  the  settlor 
merely  on  his  own  evidence  as  to  his  intention,  unsupported  by  other 
evidence,  such  as  written  instructions,  even  though  the  rectification 
sought  would  bring  the  settlement  more  into  harmony  with  recognised 
precedents,  and  with  what  the  settlor  might  reasonably  have  intended  at 
the  time. 

This  was  an  action  to  rectify  a  voluntary  settlement  made  by 
a  deed-poll  or  declaration  of  trust,  dated  the  15th  of  July, 
1880,  executed  by  the  Plaintiffs,  two  maiden  sisters,  and  their 
nephew,  the  Defendant  Mr.  John  Henderson.  By  the  deed  it  was 
declared  that  Mr.  Henderson  should  stand  possessed  of  two  sums 
of  £8000  each  (being  portions  of  moneys  coming  to  the  Plaintiffs 
out  of  the  estate  of  a  deceased  brother)  as  to  the  first  sum  of 
£8000  upon  trust  for  investment,  and  after  a  trust  of  the  income 
for  Anna  Maria  Henderson,  spinster,  a  niece  of  the  Plaintiffs, 
during  her  life,  upon  trust,  as  to  both  income  and  capital,  for 
such  of  her  children  as  she  should  by  deed  or  will  appoint,  and 
in  default  of  such  appointment  upon  trust  for  her  children  at 
twenty-one  equally ;  and  in  case  of  her  death  without  leaving  a 
child  who  should  attain  twenty-one,  then,  if  she  survived  her 
sister,  Emily  Henderson,  upon  trust  for  such  persons  as  the  said 
Anna  Maria  Henderson  should  by  will  appoint,  and  in  default  of 
such  appointment  upon  trust  for  the  persons  who  at  the  decease 
of  the  said  A.  M.  Henderson  should  be  her  next  of  kin  according 
to  the  statutes :  but  if  the  said  Emily  Henderson  should  survive 
the  said  A.  M.  Henderson,  then,  subject  to  the  trusts  therein- 
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before  declared  in  favour  of  the  children  of  the  said  A,  M".  KEKEWICH 
Henderson,  upon  trust  to  pay  the  income  of  the  said  sum  of 
£8000  to  the  said  E.  Henderson  during  her  life,  and  after  her  }^ 
death,  as  to  both  capital  and  income,  upon  trust  for  such  of  her  ^o^^hote 
children  as  she  should  by  deed  or  will  appoint,  and  in  default  of  Hendersox. 
such  appointment,  for  such  of  her  children  as  should  attain 
twenty-one  equally,  and  in  case  of  her  death  without  leaving  a 
child  who  should  attain  twenty-one,  upon  trust  for  such  persons 
as  she  should  by  will  appoint,  and  in  default  of  appointment  for 
the  persons  who  should  at  her  death  be  her  next  of  kin  accord- 
ing to  the  statutes :  and  as  to  the  second  sum  of  £8000  upon 
similar  trusts  to  those  thereinbefore  declared  with  regard  to  the 
first  sum  of  £8000,  the  name  of  the  said  E.  Henderson  being  sub- 
stituted for  that  of  the  said  A.  31.  Henderson,  and  the  name  of 
the  said  A.  M.  Henderson'ior  that  of  the  said  E.  Henderson.  The 
deed  contained  no  power  of  revocation. 

By  another  deed-poll  of  even  date  and  executed  by  the  Plain- 
tiffs, and  by  their  then  solicitor  Mr.  George  Dawes  (since 
deceased),  as  trustee,  it  was  declared  that  the  said  George  Dawes 
should  stand  possessed  of  a  third  sum  of  £8000  upon  trust  for 
Mary  Wilson,  wife  of  Henry  Walter  Wilson,  another  niece  of  the 
Plaintiffs  and  a  sister  of  the  said  A,  M.  Henderson  and  E.  Hender- 
son, for  her  life  for  her  separate  use,  and  after  her  death,  as  to 
both  capital  and  income  upon  trust  for  such  persons  as  she 
should  by  will  appoint,  and  in  default  of  such  appointment,  upon 
trust  for  such  of  her  children  as  should  attain  twenty-one  equally, 
and  in  case  of  her  death  without  leaving  a  child  who  should 
attain  twenty-one,  upon  trust  for  such  persons  who  should  at  her 
death  be  her  next  of  kin  according  to  the  statutes. 

A  sum  of  £1000  was  subsequently  added  by  the  Plaintiffs  to 
each  of  the  two  sums  of  £8000  settled  by  the  first  deed,  making 
up  the  total  settled  sum  in  each  case  to  £9000. 

The  Plaintiffs  had  recently  discovered,  so  they  alleged,  that 
this  deed  did  not  carry  out  their  real  intention,  which  was,  they 
said,  that  each  of  their  two  unmarried  nieces  should,  in  default 
of  her  having  children,  have  the  right  to  dispose  of  the  capital 
of  her  fund  as  she  pleased  by  will,  and  not  that  the  power  of 
disposition  over  both  funds  should,  on  the  death  of  one  niece 
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KEKEWIOH  without  children,  go  over  to  the  surviving  niece.  Accordingly 
in  August,  1894,  they  issued  the  writ  in  this  action,  claiming 
o-y^  that  the  deed  might  be  rectified  by  giving  to  each  tenant  for 
BoNHOTE  thereunder  an  absolute  testamentary  power  of  appointment 
Henderson,  in  default  of  children  attaining  a  vested  interest  over  the  fund 
settled  on  her  for  life. 

The  Plaintiffs'  case  was  supported  by  three  affidavits,  consist- 
ing of  a  joint  affidavit  of  tho  Plaintiffs  themselves,  an  affidavit 
by  Mr.  Bichard  Dawes,  a  member  of  the  firm  of  Messrs.  Dawes  & 
Sons,  the  Plaintiffs'  solicitors,  and  an  affidavit  by  Mr.  Ernest 
Balfour  Trotter,  a  solicitor,  who  had  been  a  clerk  to  Messrs, 
Dawes  &  Sons  at  the  time  of  the  preparation  of  both  deeds. 

The  Plaintiffs'  affidavit  stated  that  the  deed  now  in  question^ 
being  the  settlement  in  favour  of  their  two  unmarried  nieces,  wa& 
prepared  (as  also  the  settlement  on  Mrs.  Wilson)  under  the 
supervision  of  their  then  solicitor,  Mr.  George  Dawes,  since 
deceased,  a  member  of  the  firm  of  Messrs.  Dawes  &  Sons,  and 
that  the  draft  was  perused  and  revised  in  his  private  capacity  by 
their  nephew  the  Defendant,  Mr.  John  Henderson,  who  was  a 
member  of  the  equity  bar,  and  who  had,  at  their  request,  con- 
sented to  be  a  trustee  of  the  two  sums  on  behalf  of  the  two 
nieces,  who  were  his  sisters :  that  previous  to  the  preparation  of 
the  deed  they,  the  Plaintiffs,  gave  Mr.  Dawes  "  our  general 
personal  instructions  as  to  its  purport  and  effect,  our  desire  and 
intention  being  that  our  nieces  respectively  should  have  the 
benefit  of  the  income  during  their  lives  ....  and  that  the 
capital  should  go  after  their  deaths  to  their  children  (if  any), 
and,  if  they  had  no  child,  that  each  should  have  the  right  to 
dispose  of  the  capital  as  she  pleased.  We  never  gave  any  in- 
structions to  the  said  George  Dawes  that  the  destination  of  the 
capital  in  the  event  of  either  niece  dying  without  leaving  a 
child  to  acquire  a  vested  interest  should  be,  as  we  are  informed 
it  is,  by  the  deed,  nor  did  we  discuss  this  point  with  the  said 
John  Henderson.  In  confirmation  of  the  above  we  say  that  soon 
after  the  deed  was  prepared  we  advised  our  said  nieces  to  make 
their  wills,  believing  that  they  had  power  to  do  so  over  each 
fund,  but  they  at  the  time  declined  to  do  so.  Until  recently  we 
always  imagined  that  the  deed  was  framed  as  we  desired,  but  a 
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short  time  since  it  was  brought  to  our  knowledge  by  our  said  KEKEWICH 
nieces  that,  in  the  event  of  the  death  of  one  of  them  without 

1895 

leaving  a  child,  the  income  of  the  said  £9000  to  which  such  «^v^ 

niece  was  entitled  during  her  life  is,  by  the  terms  of  the  docu-  i^o^J^ote 

ment,  payable  to  her  surviving  sister,  and  that  the  capital  will  Hendekson. 

be  payable  to  the  children  (if  any)  of  such  surviving  sister,  and 

if  she  should  leave  no  child  then  that  she  has  power  to  dispose 

of  the  capital  of  both  sums  of  £9000  by  her  will.    And  we  say 

that  this  was  not  our  intention,  nor  was  it  our  understanding  of 

the  nature  of  the  document,  nor  was  it  ever  explained  to  us, 

either  before  its  preparation  or  at  the  time  we  signed  it,  that 

such  was  its  effect.    In  the  event  of  either  of  our  nieces  dying 

without  a  child  to  take  the  fund,  our  wish  was  that  she  should 

have  had  power  to  leave  the  fund  as  she  pleased  by  her  will. 

We  say  that  the  document  so  framed  does  not  carry  out  our 

wishes  or  intentions,  and  that,  had  its  effect  been  explained  to 

us  at  the  time  it  was  brought  to  us  for  signature,  we  should  not 

have  signed  it  in  its  present  form,  but  should  have  required  it  to 

be  altered  to  meet  our  views  as  above  expressed,  and  we  are 

desirous  that  it  should  be  altered  accordingly." 

Mr.  Richard  Dawes  by  his  affidavit  proved  certain  entries  in  a 
waste  book  in  the  handwriting  of  his  former  partner,  Mr.  George 
Dawes f  who  died  in  December,  1887.  These  entries,  so  far  as 
they  related  to  the  matter  in  question,  were  seven  in  number. 
The  first,  dated  the  25th  of  June,  1880,  was  "  attending  the 
Misses  Bonhote,  taking  instructions  for  codicils  to  their  wills,  and 
also  for  preparing  a  declaration  of  trust  with  reference  to  certain 
gifts  from  out  of  the  property  derivable  from  their  brother's 
estate  to  certain  relations."  Other  entries  related  to  sending 
the  drafts  of  the  two  settlements  to  Mr.  Henderson  with  a  letter 
asking  him  to  look  them  through  and  see  that  they  were  in 
accordance  with  his  aunt's  views.  Another  was  as  to  attending 
the  Plaintiffs  with  the  "  declarations  of  trust  and  reading  over 
that  in  favour  of  Mrs.  Wilson,''  and  attesting  their  signatures. 
The  last  entry,  dated  the  16th  of  July,  1880,  was  as  to  attending 
Mr.  Henderson  with  the  deed  of  which  he  was  trustee,  for  his 
signature. 
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KEKEWICH     Mr.  Trotter  stated  in  his  affidavit  that  in  1880  he  was  clerk 
to  Messrs.  Dawes  &  Sons,  and  received  verbal  instructions  from 

1895 

the  late  Mr.  George  Dawes  to  prepare  the  draft  of  the  declaration 
BoNHOTE  of  trust  in  favour  of  the  Plaintiffs'  two  unmarried  nieces,  which 
Henderson,  he  did,  and  that  the  draft  declaration  of  trust  in  favour  of 
Mrs.  Wilson  was  prepared  by  his  directions :  that  he  never 
himself  saw  the  Plaintiffs  in  connection  with  the  deed  now  in 
question,  nor  received  any  instructions  from  them  in  relation 
thereto:  that  he  had  an  interview  with  the  Defendant,  .Mr. 
Henderson,  on  the  13th  of  July,  1880,  in  reference  to  the  drafts, 
but  at  this  distance  of  time  was  unable  to  say  what  passed, 
beyond  his  going  through  the  drafts  with  him. 

The  Defendant,  Mr.  Henderson,  also  filed  an  affidavit,  in  which 
he  stated  that  prior  to  and  in  the  year  1880  the  Plaintiffs,  his 
aunts,  were  in  the  habit  of  consulting  him  on  any  matters  of 
importance,  and  that  they  then,  and  had  ever  since,  very  much 
depended  on  his  advice  and  judgment:  and  that  he  had  been 
and  was  on  most  intimate  terms  with  them,  and  in  the  year  1880 
was  in  the  habit  of  seeing  them  almost  every  week,  and  when 
any  matter  of  importance  was  concerned  he  saw  them  more 
frequently.  He  then  further  stated  that  in  the  year  1880,  the 
Plaintiffs  being  desirous  of  making  settlements  on  his  married 
sister  and  his  two  unmarried  sisters,  he  advised  them  generally 
as  to  the  form  the  settlements  should  take :  that  the  settlements 
were  prepared  under  the  supervision  of  Mr.  George  Dawes,  the 
Plaintiffs'  family  solicitor,  and  that  Mr.  Dawes  sent  him,  Mr. 
Henderson,  the  drafts  for  perusal,  when  he  introduced  an  over- 
riding power  of  appointment  by  will  after  the  trusts  for  children. 
He  then  identified  two  letters  written  by  him  to  Mr.  George 
Dawes  with  reference  to  the  two  drafts,  and  both  dated  the  12th 
of  July,  1880.  The  first  he  wrote  was  on  returning  the  drafts  to 
Mr.  Dawes,  and  referred  to  the  alterations  he  had  made,  suggest- 
ing that  Mr.  Dawes  should  see  his  aunts  upon  them;  and  he 
added,  "  I  am  about  to  have  a  little  talk  with  my  aunts  this 
afternoon."  In  his  second  letter  of  the  same  day  Mr.  Henderson 
said  that,  since  writing  his  former  letter,  "  I  have  had  a  long 
conversation  with  my  aunts  about  the  proposed  settlements :  " 
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that  they  approved  of  his  alterations  in  the  Wilson  settlement ;  KEKEWICH 
and  that  "  the  settlement  on  my  unmarried  sisters  will  remain  as 
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settled  by  me,  unless  you  think  it  advisable  to  consult  them 

yourself  on  my  alterations  before  execution."    Mr.  Henderson  Bonhote 

then  deposed  that  he  could  not  now  remember  whether  he  Henderson. 

observed  that  the  effect  of  his  alterations  in  the  draft  settlement 

of  his  two  unmarried  sisters  was  to  make  the  power  of  disposition 

by  will  in  the  case  of  each  sister  who  should  die  without  a  child 

attaining  a  vested  interest  dependent  on  her  surviving  the  other : 

but  that  he  felt  perfectly  certain  that  he  never  discussed  the 

point  with  the  Plaintiffs,  or  gave  them  any  advice  upon  it :  that 

he  felt  sure  that,  between  the  time  he  altered  the  draft  and  the 

time  the  deed  was  signed  (which  was  very  shortly  afterwards), 

he  did  not  explain  to  ^the  Plaintiffs  how  the  trusts  would  work 

out  on  the  death  unmarried,  or  without  a  child  attaining  a  vested 

interest,  of  such  of  his  two  sisters  as  should  first  die,  or  that  she 

would  have  no  power  of  disposition  over  the  fund :  and  that  from 

the  execution  of  the  settlement  until  the  present  question  was 

raised,  the  effect  of  the  settlement  in  either  of  the  events  last 

mentioned  was  not,  he  believed,  ever  present  to  his  mind.  No 

record  was  forthcoming  of  any  interview  with  the  Plaintiffs  upon 

the  subject  of  Mr.  Henderson  s  alterations. 

Upon  this  affidavit  evidence  the  case  came  on  before  his 
Lordship  for  trial,  as  a  non-witness  action,  on  the  29  th  of  January, 
1895,  but  on  hearing  the  affidavits  his  Lordship  was  not  satisfied 
that  a  case  for  rectification  had  been  made  out  by  them,  and  he 
accordingly  directed  that  the  action  should  be  put  into  the 
witness  list  in  order  that  the  several  deponents  might  be  cross- 
examined  on  their  affidavits. 

The  action  accordingly  came  on  for  trial  as  a  witness-action  on 
the  5th  of  March,  1895,  but  a  medical  certificate  was  then  pro- 
duced to  the  effect  that  it  was  impossible  for  either  of  the 
Plaintiffs  to  attend  for  cross-examination,  since  one  was  over 
seventy-four,  and  the  other  over  eighty,  years  of  age,  and  both 
were  in  very  infirm  health. 

Mr.  Trotter  was  cross-examined  at  considerable  length,  but  he 
was  unable  to  throw  much  farther  light  upon  the  matter.  Mr. 
Henderson  was  not  cross-examined. 
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KEKEWICH     Warmington,  Q.C.,  and  Kirhj,  for  the  Plaintiffs,  contended 
that  the  evidence  sufficiently  shewed  that  the  clause  vesting  the 
v^v^       ultimate  power  of  disposition  by  will  in  the  sister  who  should 
BoNHOTE    guryiye        other  dying  without  a  child,  was  not  in  accordance 
Henderson.  the  Plaintiffs'  intention,  which  was  the  very  reasonable 

one,  and  more  in  accordance  with  precedent  in  such  cases,  that 
the  two  funds  should  be  kept  separate,  each  sister  having  a 
power  of  disposition  over  her  own  fund. 

,  Badcoch,  for  the  Defendant. 

1895.  March  14.    Kekewich  J. : — 

The  jurisdiction  of  the  Court  to  reform,  or,  as  the  phrase 
generally  goes,  to  rectify,  deeds,  is  ancient  and  original.  The 
principles  on  which  it  depends,  and  according  to  which  it  is 
exercised,  have  been  so  often  and  so  fully  stated,  and  moreover 
are  so  familiar  to  all  practitioners,  that  it  would  be  waste  of 
time  to  attempt  exposition  here.  Suffice  it  to  say,  that  a  judg- 
ment reforming  a  deed  proceeds  on  the  basis  that  the  deed  as  it 
stands  does  not  express  the  real  bargain  between  the  parties,  of 
which  real  bargain  the  Court  has  satisfactory  evidence.  This, 
of  course,  is  not  directly  applicable  to  voluntary  deeds;  that 
is,  deeds  made  without  valuable  consideration,  where,  therefore, 
there  is  no  bargain  capable  of  proof.  It  is  within  my  knowledge 
that  the  extension  of  the  jurisdiction  to  deeds  of  this  character 
was  not  always  regarded  with  favour  or  as  sound,  but  it  was 
upheld  by  the  Court  of  Appeal  in  Walker  v.  Armstrong  (1) 
(famous  for  an  example  of  Lord  Justice  Knight  Bruce's  humour), 
and  not  without  discouragement  from  an  eminent  equity  counsel. 
I  myself  assisted  to  establish  it  in  Courthope  v.  Daniel,  reported 
with  Daniel  v.  ArJcwright  (2).  Given  the  extended  jurisdiction, 
it  is  obvious  that  the  Court  must  approach  the  exercise  of  it 
with  caution  at  least  equal  to  that  required  in  dealing  with  the 
investigation  of  bargains;  and  the  difficulty  is  necessarily 
increased  by  the  circumstance  that  in  the  nature  of  things  the 
Court  cannot  have  the  same  advantages  of  criticism  and  opposi- 
tion. If  there  are  documents,  such  as  written  instructions, 
(1)  8  D.  M.  &  G.  531.  •  (2)  2  H.  &  M.  95. 
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evidencing  the  intention  of  the  parties,  the  course  may  be  clear  ;KEKEWICH 
but  if  that  intention  rests  on  statements  of  settlors  made,  perhaps,  ^^^^ 
long  after  the  date  of  the  deed,  when  haply  precise  memory  is  ^-y-' 
wanting  and  circumstances  have  changed,  it  behoves  the  Court  ^^^^^ote 
to  act  warily.    It  may  be  too  much  to  say  that  no  effect  is  to  be  Henderson. 
given  to  a  statement  on  oath  that  if  the  settlor  had  known  the 
deed  to  be  what  it  is  he  or  she  would  not  have  executed  it. 

But  the  operation  of  the  human  mind  is  so  complex,  so  easily 
swayed  first  by  one  motive  and  then  by  another,  that  I  hesitate 
to  attribute  much  effect,  and  I>^lecline  to  attribute  cogent  force, 
to  the  belief  and  opinion — for  really  it  is  no  more — that  some- 
thing would  or  would  not  have  been  done  in  years  gone  by  in 
possible  events  which  did  not  in  fact  occur.  Before  dealing  with 
merits,  it  is  well  to  mention  one  point  of  procedure. 

The  case  was  first  heard  as  a  non-witness  action  on  affidavit 
evidence.  I  declined  to  grant  the  relief  asked,  not  only  because 
not  satisfied  that  a  case  for  rectification  was  made  on  the  evidence 
as  it  stood,  but  also  because  I  am  extremely  reluctant  to  hear 
any  case  of  this  character  on  affidavit  evidence.  I  must  not  be 
understood  as  saying  that  it  never  can  be  done :  on  the  con- 
trary, I  have  often  done  it,  and  am  prepared  to  do  it  again  where 
the  circumstances,  in  my  judgment,  justify  that  course  ;  as,  for 
instance,  where  written  instructions  are  proved,  the  deed  as 
executed  departs  from  them,  and  there  is  no  reason  to  doubt 
that  they  were  final.  It  must,  too,  be  remembered  that  in  the 
Court  of  Chancery,  on  which  we  depend  for  our  authorities  on 
this  branch  of  law,  suits  were  heard  and  determined  on  evidence 
of  this  character.  But  I  am  satisfied  that  in  a  large  majority  of 
cases  it  is  unsafe  and  unwise  to  dispense  with  oral  evidence,  and 
I  frequently  decline  to  do  it.  That  it  is  competent  for  the 
Court  to  require  oral  evidence  is  settled.  The  question  was 
fully  discussed  in  Lovell  v.  Wallis  (1),  and  although  I  then 
entertained,  and  still  entertain,  some  doubt  whether  Mr.  Justice 
Kay  was  right  in  refusing  relief,  I  am  sure  that  he  took  the 
proper  course  in  having  the  evidence  thrashed  out  in  the  witness- 
box.  A  perusal  of  the  report  on  the  trial  (2)  fully  supports  this 
conclusion.  Unfortunately  in  this  case  the  infirmities  of  the 
(1)  53  L.  J.  (Ch.)  494.  (2)  50  L.  T.  (N.S.)  681. 
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KEKEWICH  Plaintiffs  have  rendered  it  impossible  to  cross-examine  them,  or 
to  obtain  from  them  information  on  the  points  which  their 
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affidavit  leaves  at  large ;  and,  Mr.  George  Dawes  being  dead,  the 
BoNHOTE  ^^Yj  available  witness  was  Mr.  Trotter,  his  former  clerk.  I  must 
Henderson,  therefore  do  my  best  with  the  affidavit  evidence  and  exhibits, 
supplemented  by  such  information  as  Mr.  Trotter  was  able  to 
give.  These  materials  were  fully  considered  when  the  case  first 
came  before  me,  and  have  been  reconsidered  in  connection  with 
the  cross-examination  of  Mr.  Trotter,  But  although  involving 
some  details  worth  investigation,  they  may,  for  the  present 
purpose,  be  briefly  stated. 

The  Plaintiffs  were  minded  to  make  provision  for  their  three 
nieces,  one  married  and  the  other  two  unmarried ;  and  it  was 
determined  to  do  this  by  settlement  rather  than  by  absolute  gift. 
They  had  the  assistance  of  a  thoroughly  competent  solicitor,  and 
also  of  the  Defendant,  Mr.  Henderson,  an  equity  counsel,  a 
nephew,  and  a  trusted  friend,  who  gave  them  the  full  benefit 
of  his  experience  and  advice  in  that  character.  The  relative 
positions  of  the  Plaintiffs  and  Defendant  were  well  known  to  the 
solicitor,  Mr.  George  Dawes  ;  and,  it  may  be  assumed,  also  to  his 
clerk,  Mr.  Trotter;  and  this  fact,  I  think,  accounts  for  the 
absence  of  explicit  entries  and  letters  which  might  otherwise  be 
expected  to  throw  light  on  the  transaction.  Indeed,  the  infer- 
ence from  the  proved  circumstances  is  that  in  the  later  stages  of 
the  transaction  Mr.  Dawes  and  his  clerk  treated  themselves  as 
doing  little,  if  anything  more,  than  carry  out  ministerially 
arrangements  made  between  the  Plaintiffs  and  Defendant ;  and 
on  the  facts  before  me  it  is  impossible  to  say  that  they  were  not 
in  this  perfectly  right.  Both  drafts  were  carefully  settled  by 
the  Defendant.  There  appears  to  have  been  more  discussion, 
both  before  this  and  subsequently,  respecting  the  settlement  in 
favour  of  Mrs.  Wilson;  but,  looking  at  the  drafts  themselves, 
and  the  Defendant's  letters  to  be  presently  mentioned,  it  is 
clear  that  both  drafts  had  the  Defendant's  best  attention  and 
care.  It  seems  .to  me  to  be  useless  narrowly  to  inquire  what  had 
been  previously  said  respecting  the  contents  of  the  particular 
settlement,  because,  confessedly,  the  point  now  in  question  had 
not  then  really  been  considered.  In  returning  the  settled  drafts 
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to  Mr.  Daives  on  the  12th  of  July,  1880,  the  Defendant  wrote  the  KBKEWICH 
first  letter  of  that  date  in  which  alterations  in  both  drafts  were 

1895 

referred  to,  and  an  interview  between  Mr.  Dawes  and  the  settlors  v^y^ 
thereon  was  suggested.  He  added  that  he  was  about  to  have  a  ^o^^hote 
little  talk  with  the  Plaintiffs  that  afternoon.  If  the  matter  had  Henderson. 
rested  there,  I  should  have  been  at  a  loss  to  understand  why 
Mr.  Daives  did  not  see  the  Plaintiffs  before  having  the  settle- 
ments engrossed,  and  explain  and  take  their  instructions  on  the 
alterations  made  ;  or  why  no  entry  of  any  such  attendance  or 
explanation  is  to  be  found  in  the  waste  books  of  the  firm.  But 
later  in  the  day  a  second  letter  was  addressed  by  the  Defendant 
to  Mr.  Daives.  In  this  he  states  that  since  writing  the  former 
letter  he  had  had  a  long  conversation  with  the  Plaintiffs  about 
the  proposed  settlements,  and  as  regards  that  now  in  question, 
says :  "  the  settlement  on  my  unmarried  sisters  will  remain  as 
settled  by  me,  unless  you  think  it  advisable  to  consult  them 
yourself  on  my  alterations  before  execution."  It  is  clear  from 
the  entries  that  Mr.  Daives  did  not  think  it  necessary  to  consult 
the  Plaintiffs,  and  that  both  settlements  were  engrossed  without 
further  instructions.  It  must  be  concluded,  too,  that  no  expla- 
nation of  the  particular  settlement  was  given  at  the  time  of 
execution,  and  that  it  was  not  even  read  over,  although  that  in 
favour  of  Mrs.  Wilson  apparently  was.  Mr.  Henderson's  recol- 
lection of  what  took  place  at  his  interview  with  the  Plaintiffs 
on  the  12th  of  July  is  not  precise.  This  is  not  unreasonable,  far 
from  it ;  but  it  leaves  a  void  in  the  history  which  cannot  other- 
wise be  supplied.  I  understand  from  his  affidavit  that  he  did 
not  fully  explain  the  particular  settlement,  and  probably  did  not 
dwell  on,  if  he  at  all  pointed  out,  the  testamentary  power  which 
has  given  rise  to  the  present  litigation. 

Is  it  possible  for  me  to  say  that  the  Plaintiffs  did  not  assent 
to  the  settlement  as  altered  by  the  Defendant,  or  to  hold  that 
they  are  now  entitled  to  have  it  rectified  according  to  what 
they  state  their  intention  to  have  then  been,  though  it  was  in 
nowise  expressed?  It  is  possible,  and  indeed  probable,  that 
they  did  not  thoroughly  understand  how  the  provisions  of  the 
settlement  would  or  might  work  out,  and  even  careful  explana- 
tion might  have  failed  to  make  them  grasp  the  possible  results. 
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KEKEWIOH  What  I  think  most  likely  is,  that  they  were  content  to  adopt 
and  act  on  Mr.  Henderson's  advice,  and  to  believe  that  the 

1895 

^^vw       settlement  was  best  in  the  form  into  which  he  had  altered  it. 
BoNHOTE  ^^y.  ^^^^^  j-  reforming  a  deed  on 

Henderson,  these  the  only  available  materials,  notwithstanding  that  now  it 
operates  otherwise  than  is  wished,  and  even  though,  as  was 
strongly  urged,  the  proposed  rectification  would  bring  the  settle- 
ment more  into  harmony  with  recognised  precedents,  and  the 
reasonable  views  of  ladies  desiring  to  make  provision  for  un- 
married nieces.    The  action  must  be  dismissed. 

Solicitors  :  Daives  &  Sons, 

G.  I.  F.  C. 
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In  re  NEW  OKIENTAL  BANK  CORPORATION  (No.  2).  vaughan 

WILLIAMS 

[0038  of  1892.] 

1895 

Company — Winding-up — Bankruptcy — Proof  hy  Lessor — Judicature  Act, 

1875  (38  &  39  Vict.  c.  77),  s.  10.  Feb.  27; 

^  ^  March  6,  13. 

The  rule  laid  down  in  Hardy  v.  Fothergill  (1)  does  not  apply  where  a 
lessor  is  proving  in  respect  of  the  liability  of  his  lessee  under  a  subsisting 
lease,  whether  the  lessee  is  an  insolvent  company  which  is  being  wound 
up,  or  is  a  bankrupt ;  and  in  the  case  of  an  insolvent  company  in  liqui- 
dation In  re  Baytor  Granite  Company  (2)  and  Horsey^s  Claim  (3)  are 
still  applicable. 

And  where  such  a  company  was  the  lessee  of  land  for  a  term  of  fourteen 
years,  with  a  power  to  determine  the  lease  at  the  end  of  seven  years  on 
paying  the  rent  and  performing  the  covenants  up  to  the  date  of  the  term 
being  so  determined,  and  the  winding-up  took  place  before  the  end  of 
seven  years,  it  was 

Held,  that  the  lessor  was  entitled  to  claim  in  respect  of  the  liability  of 
the  company  as  if  the  lease  had  been  for  fourteen  years  certain. 

Ux  parte  Blake  (4)  distinguished. 

By  a  lease  dated  the  25th  of  October,  1890,  the  Hong  Kong 
Land  and  Investment  Company,  Limited,  demised  to  the  New 
Oriental  Bank  Corporatioji,  Limited,  a  building  at  Hong  Kong,  for 
fourteen  years  from  the  1st  of  April,  1890,  at  a  yearly  rent. 
The  lease  contained  a  covenant  by  the  lessees  to  pay  the  rent 
as  it  became  due,  and  to  keep  the  premises  in  repair,  and  also 
a  proviso  that  the  lessees  might,  at  the  end  of  the  seventh  year 
of  the  term,  determine  the  lease  upon  giving  the  lessors  "at 
least  six  calendar  months'  notice  in  writing  prior  to  the  deter- 
mination of  the  said  seventh  year  of  their  intention  so  to  do, 
and  paying  the  rent  and  performing  and  observing  the  covenants 
by  the  lessees  herein  contained  up  to  the  date  of  the  said  term 
being  so  determined." 

The  corporation  took  possession  of  the  premises,  and  paid  the 
rent  down  to  May,  1892;  but  on  the  23rd  of  June,  1892,  it 
passed  an  extraordinary  resolution  in  favour  of  voluntary  wind- 
ing-up, and  on  the  5th  of  July,  1892,  Mr.  Justice  Vaughan 


(1)  13  App.  Cas.  351.  (3)  Law  Rep.  5  Eq.  561. 

(2)  Law  Rep.  1  Ch.  77.  (4)  11  Ch.  D.  572. 
Vol.  I.  1895.              ^             S  G  1 
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VATJGHAN  Williams  made  an  order  continuing  the  voluntary  windinsr-up, 

WILLIAMS  ,    ^     ,  .    .  .  .  .        f.i.    n  4. 

J.        but  subject  to  the  supervision  oi  the  Court. 

1895  The  corporation  was  insolvent.    The  liquidator  remained  in 

possession  of  the  premises,  and  paid  the  rent  down  to  October, 

jfEw      1893,  when  he  gave  up  possession  and  handed  the  keys  of  the 

Bank  premises  to  the  lessors  agents ;  but,  inasmuch  as  no  agreement 
^^(Na^)!^^  could  be  arrived  at  as  to  the  terms  on  which  the  corporation 

" —  should  be  freed  from  further  liability  under  the  lease,  possession 
was  only  accepted  without  prejudice  to  the  rights  of  the  lessors  in 
respect  of  the  future  liabilities  of  the  corporation  under  the  lease. 

A  summons  was  taken  out  by  the  lessors,  raising  the  question 
what  amount  they  were  entitled  to  claim  and  prove  for  in  the 
winding-up  in  respect  of  the  liability,  present  and  future,  of  the 
corporation  under  the  lease. 

BucMey,  Q.C.,  and  W.  E.  Capron,  for  the  Applicants : — 

The  lessees  cannot  put  an  end  to  the  lease  at  the  end  of  seven 
years  unless  they  have  then  performed  their  obligations  under 
it,  including  the  obligation  to  pay  the  rent  for  seven  years  in 
fall.  If  that  payment  is  not  made,  the  lessors  have  the  right 
to  claim  in  respect  of  rent  for  the  whole  residue  of  the  term  of 
fourteen  years,  and  for  possible  breaches  of  covenants.  The  lessors 
can  enter  a  claim  for  the  whole  value  of  the  future  rent ;  and 
as  each  instalment  becomes  actually  due  they  will  be  entitled 
to  a  dividend  in  respect  of  the  amount  of  the  instalment :  In  re 
Eaytor  Granite  Company  (1) ;  Horsey  s  Claim  (2) ;  In  re  Gartness 
Iron  Company  (3) ;  Lord  Elphinstone  v.  Monldand  Iron  and  Coal 
Company  (4).  The  rule  in  winding-up,  as  regards  a  lessor's  proof, 
is  different  from  that  in  bankruptcy.  In  the  former  case  the 
lease  does  not  vest  in  the  liquidator,  whereas  in  bankruptcy  it 
vests  in  the  trustee. 

B.  J,  Parker,  for  the  liquidator : — 

The  lease  must  be  given  up,  and  the  lessors  can  only  prove 
for  the  loss  thereby  sustained  by  them,  having  regard  to  the 
fact  that  the  lease  is  determinable  at  the  end  of  seven  years. 


(1)  Law  Kep.  1  Cli.  77. 

(2)  Ibid.  5  Eq.  561. 


(3)  Law  Kep.  10  Eq.  412. 

(4)  11  App.  Cas.  332. 
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[Vaughan  Williams  J. : — Payment  of  the  rent  in  full  for  VAUGHAN 
■seven  years  is  a  condition  precedent  to  the  right  to  determine  j. 
the  lease  at  the  end  of  seven  years.    The  lease  must  be  treated,  1395 
therefore,  as  one  for  fourteen  years.] 

The  fact  that  there  is  a  right  to  determine  the  lease  at  an  oriental 
•earlier  date  cannot  be  disregarded  in  determining  the  amount  (iiq^pq^j^j^ 
■of  the  lessors'  claim  for  the  loss  sustained  by  an  immediate     (No.  2). 
surrender.    In  bankruptcy  the  right  of  the  lessee  to  determine 
the  lease  before  the  full  term  has  expired  is  taken  into  account  in 
■determining  what  amount  may  be  proved  for :  Ex  parte  Blahe  (1). 
The  proof  should  be  admitted  only  for  future  rent,  less  the  benefit 
which  the  landlord  obtains  by  getting  his  property  back  again ; 
that  is  to  say,  he  is  in  the  position  of  a  secured  creditor. 

The  company  being  insolvent,  sect.  10  of  the  Judicature  Act, 
1875,  renders  applicable  the  rules  as  to  proving  debts  under  the 
law  of  bankruptcy ;  and  in  bankruptcy  the  future  and  con- 
tingent liability  on  covenants  in  a  lease  is  a  debt  which  may  be 
proved,  and  which,  if  not  proved,  is  barred  by  the  order  of 
discharge :  Hardy  v.  Fotliergill  (2).  In  re  Haytor  Granite  Com- 
pany (3)  and  Horsey  s  Claim  (4)  were  both  decided  before  the 
passing  of  the  Judicature  Act,  1875,  and  are  inconsistent  with  the 
bankruptcy  rule  laid  down  in  Hardy  v.  Fothergill,  which  by  the 
Act  must  now  be  observed  in  administering  the  estates  of  insolvent 
companies.  The  question  whether  Hardy  v.  Fothergill  applies 
to  proofs  in  a  winding-up  was  left  open  in  Craig's  Claim  (5). 
Lord  Justice  Lindley,  in  delivering  the  judgment  of  the  Court 
-of  Appeal,  after  referring  to  Horsey' s  Claim,  said :  "  But  after  the 
decision  of  the  House  of  Lords  in  the  case  of  Hardy  v.  Fothergill, 
which  must  be  considered  in  connection  with  sect.  10  of  the 
Judicature  Act,  1875,  it  is  difficult,  if  not  impossible,  to  say  that 
Mr.  Craig  " — who  was  the  lessee—"  could  not  have  had  his  claim 
valued  and  have  proved  for  its  value  against  the  old  company"  (6). 

BvMey,  in  reply  : — 

Ex  parte  BlaTce  was  a  bankruptcy  case.    The  trustee  could 

(1)  11  Ch.  D.  572.  (4)  Law  Rep.  5  Eq.  561. 

(2)  13  App.  Cas.  351.  (5)  Ante,  p.  267. 

(3)  Law  Rep.  1  Ch.  77.  (6)  Ante,  p.  275. 

3  G  2  L 


766 


CHANCERY  DIVISION. 


[1895] 


VAUGHAN  have  disclaimed  the  lease,  and  it  was  assumed  that  the  lessee 

J.       would  have  done  so  when  seven  years  had  expired ;  but  a  liquL- 

1895      dator  has  no  power  to  disclaim,  and  the  lessors  are  not  bound  to 

accept  a  surrender  of  the  lease.  If  Hardy  v.  Fothergill  (1)  applied. 

New      the  lessors  could  prove  for  the  rent  till  the  end  of  the  fourteen 
Oriental  . 
Bank     years.    But  in  Hardy  v.  Fothergill  the  assignee  of  a  lease,  not  the 

^^(No^2)?^^  lessee,  had  liquidated  and  obtained  his  discharge,  and  the  dis- 

charge  was  held  to  bar  the  lessees  from  suing  on  the  assignee's 

covenant  of  indemnity  to  recover  the  amount  which  they  had 

had  to  pay  the  lessor  for  the  assignee's  breaches  of  covenant,  on 

the  ground  that  the  liability  could  have  been  proved  for. 

[Vaughan  Williams  J. : — The  case  does  not  apply  where  the 
lessor  is  proving  on  the  estate  of  his  lessee  in  respect  of  an 
existing  lease.  In  Hardy  v.  Fothergill  the  lease  had  expired, 
and  the  assignee  actually  obtained  his  discharge  before  the  lessee 
claimed  to  be  indemnified.  In  bankruptcy  there  would  be  no 
difficulty  in  dealing  with  the  proof ;  but  in  winding-up  the  term 
is  still  vested  in  the  company.  Hardy  v.  Fothergill  is  not  a 
decision  that,  without  more,  all  future  rent  can  be  proved  for  at 
once  in  a  winding-up.] 

The  lessor  is  entitled  to  have  a  claim  entered  for  the  full 
amount  of  the  rent  till  the  end  of  the  fourteen  years,  and  to 
prevent  the  company  from  being  dissolved  without  notice  to 
him :  lAndley  on  Companies  (2). 

[Vaughan  Williams  J. : — In  Craig's  Claim  (3),  Lord  Justice 
Lindley  intimates  that  Hardy  v.  Fothergill  has  altered  the  law  as 
to  proofs  in  winding-up.  If  a  lease  is  subsisting  when  the  lessee 
is  adjudicated  a  bankrupt,  how  can  the  lessor  prove  immediately? 
He  cannot  have  both  the  rent  and  possession.  Hardy  v.  Fother^ 
gill  seems  to  apply  only  where  there  is  a  disclaimer.  But  in 
winding-up  the  liquidator  cannot  disclaim,  and  the  rule  can  only 
be  applied  in  winding-up  where  there  is  a  surrender  or  a  re- 
pudiation of  the  lease  which  is  accepted  by  the  lessors.] 

That  is  our  contention,  and  that  the  old  cases  are  still  law* 
The  lessors  will  only  accept  a  surrender  on  certain  terms. 

(1)  13  App.  Cas.  351.  (2)  5tli  Ed.  p.  731. 

(3)  Ante,  p.  267. 
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Vaughan  Williams  J. : —  vaughan 

WILLIAMS 

As  the  liquidator  will  not  accept  your  terms,  and  cannot  be  J. 

forced  to  do  so,  the  matter  must  be  dealt  with  on  the  footing  of  1895 

there  being  a  subsisting  lease.    To  such  a  case  Savdy  v.  FotliBV' 

^ill  (1)  has  no  application.    I  can,  therefore,  only  allow  a  proof  oriental 

for  the  breaches  which  have  occurred  up  to  the  present  time.  In 

.      .  Corporation 

my  judgment,  if  a  company  which  is  in  liquidation  remains  m  (No.  2). 
beneficial  occupation  of  a  lease — that  is  to  say,  if  it  occupies  the 
demised  premises,  or  takes  the  rent,  and  thus  obtains  the  benefit 
of  the  lease — the  Court  ought  to  do  its  very  best  to  make  the 
company  pay  the  rent  in  full,  and  not  merely  a  dividend.  The 
principle  of  In  re  Hay  tor  Granite  Company  (2)  and  Horsey*  s 
Claim  (3)  applies  to  the  present  case  ;  and  if  the  company  is  in 
beneficial  occupation,  I  go  further,  and  say  that  the  lessors  can 
enter  a  claim  for  the  full  rent.  I  say  this  to  assist  the  parties 
to  come  to  an  agreement ;  but  the  most  reasonable  course  would 
be  for  the  bank  to  surrender  the  lease  now,  and  allow  the  lessors 
to  prove  for  the  rent  till  the  end  of  seven  years. 

Buckley : — 

The  lessors  claim  rent  to  the  end  of  fourteen  years,  and  cannot 
be  forced  to  accept  a  surrender. 

Vaughan  Williams  J. : — 

Then  you  must  enter  a  claim  for  the  whole  of  the  future  rent, 
and  'prove  for  the  breaches  which  have  taken  place  up  to  the 
present  time.    That  is  all  I  have  to  decide  now. 

Solicitors  for  the  claimants  :  Trinder  &  Gajpron. 
Solicitors  for  the  liquidator:    Hollams,   Sons,    Coward  <& 
Eawksley. 

(1)  13  App.  Cas.  351.  (2)  Law  Kep.  1  Ch.  77. 

(3)  Law  Eep.  5  Eq.  561. 
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l^Fr^^E  LONDON  METALLUKGICAL  COMPANY. 

WILLIAMS 

[00132  of  1893.] 

1895 


Company — Winding-up — Costs  of  Successful  Litigant — Priority — Bight  to 
March^lS,  20,  Immediate  Payment — Companies  (Winding-up)  BuleSy  1890,  r.  31. 

Eule  31  of  the  Companies  (Winding-up)  Kules,  1890,  does  not  affect  the 
priority  which  under  the  old  practice  attached  to  costs  ordered  to  be  paid 
by  the  liquidator  out  of  the  assets  of  the  company  to  a  successful  litigant, 
and  the  costs  directed  to  be  paid  by  an  order  in  that  form  are  prima  facie 
payable  immediately  and  in  full  out  of  the  net  assets  of  the  company. 

The  onus  is  on  the  liquidator  to  shew  that  the  condition  of  the  assets- 
is  such  that  immediate  payment  cannot  be  made ;  and  if  he  shews  that 
other  persons  have  a  prior  right  to,  or  are  entitled  pari  passu  with  the 
successful  litigant,  no  order  for  payment  will  be  made  without  providing 
for  the  other  claims. 

The  date  of  the  order  gives  no  priority,  but  payment  will  not  be 
indefinitely  postponed  until  all  claims  have  come  in. 

In  re  Home  Investment  Society  (1)  and  In  re  Dominion  of  Ca7iada 
Plumlago  Company  (2)  followed. 

Ux  parte  Percival  (3),  In  re  Dron field  Silhstone  Coal  Company  (No.  2)  (4), 
and  Ex  parte  Clitheroe  (5),  not  followed. 

the  18th  of  May,  1893,  an  order  was  made  for  the  winding- 
up  of  the  London  Metallurgical  Com;pany,  Limited. 

The  liquidator  placed  the  name  of  George  Marcus  ParTcer  on 
the  list  of  contributories ;  and  on  the  23rd  of  February,  1894, 
Parher  took  out  a  summons  to  have  his  name  removed  from 
the  list. 

On  the  11th  of  April,  1894,  an  order  was  made  for  the  removal 
of  ParTcer' s  name  from  the  list,  and  directing  that  the  liquidator 
should,  "  out  of  the  assets  of  the  company,"  pay  to  the  Applicant 
his  taxed  costs  of  the  application;  and  that  the  costs  of  the^ 
liquidator,  including  what  he  should  so  pay  to  the  Applicant  m 
pursuance  of  that  order,  should  be  his  costs  in  the  winding-up^ 
The  liquidator  had  a  sum  of  £974  13s.  in  hand,  but  the  costs  of 
realization  in  the  winding-up  had  not  been  paid,  and  were 
believed  to  be  large,  and  another  order  in  similar  terms  audi 

(1)  14  Ch.  D.  167.  (3)  Law  Kep.  6  Eq.  519. 

(2)  27  Ch.  D.  33.  (4)  23  Ch.  D.  511. 
(5)  15  L.  E.  Ir.  47. 
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prior  in  date  to  that  obtained  by  the  Applicant  had  been  made  vaughan 
on  a  summons  taken  out  by  another  alleged  contributory.  The 
liquidator  had  also  commenced  three  actions,  in  each  of  which 
he  had  been  required  to  pay  into  Court  a  sum  of  £50  as  security 
for  costs. 

Under  the  circumstances  the  liquidator  refused  to  accede  to 
Parher's  demand  for  immediate  payment  of  his  taxed  costs,  and 
Parlcer  took  out  a  summons  in  the  winding-up,  asking  that  the 
liquidator  might  be  ordered  forthwith  to  pay  to  the  Applicant, 
out  of  the  assets  of  the  company,  the  sum  of  £13  2s.  2cZ.,  the 
amount  of  the  Applicant's  taxed  costs  under  the  order  of  the 
11th  of  April,  1894,  and  to  pay  to  the  Applicant  the  costs  of  this 
application  personally. 

B.  Younger,  for  the  Applicant : — 

The  Applicant  is  entitled  to  immediate  payment  of  his  taxed 
costs.  The  order  does  not  direct  payment  of  them  to  be  post- 
poned. Strictly  speaking,  they  are  not  costs  of  the  winding-up, 
but  costs  incurred  by  the  liquidator  in  an  unsuccessful  litigation 
with  a  third  party,  which  must  be  paid  in  priority  to  the  costs 
of  the  winding-up :  In  re  Home  Investment  Society  (1).  Mr.  Jus- 
tice Chitty  treated  that  case  as  not  laying  down  a  general  prin- 
ciple, but  as  deciding  that  the  costs  to  which  a  person  had  been 
improperly  put  by  adverse  litigation  must  be  paid  in  priority  to 
the  costs  of  winding-up ;  and  held  that,  in  respect  of  costs  paid 
by  the  liquidator  to  a  person  whose  name  had  been  taken  off  the 
list,  the  liquidator  must  stand  rateably  with  other  claimants  if 
the  assets  were  deficient :  In  re  Dronjield  Silkstone  Coal  Company 
(No.  2)  (2).  Mr.  Justice  Pearson,  however,  refused  to  consider  the 
first  case  as  distinguishable  from  the  second,  and  declined  to 
follow  Mr.  Justice  Chitty' s  decision  ;  he  held  that  the  liquidator 
was  right  in  paying  the  costs  immediately  out  of  funds  then  in 
hand  without  providing  either  for  costs  of  realization  or  general 
costs  of  winding-up,  and  his  decision  was  afiirmed  :  In  re  Dominion 
of  Canada  Plumbago  Company  (3).  In  In  re  Home  Investment 
Society  the  order  was  that  the  costs  should  be  paid  out  of  the 

(1)  14  Ch.  D.  167,  170.  (2)  23  Ch.  D.  511,  522,  524. 

(3)  27  Ch.  D.  33. 
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VAUGHAN  assets,  and  in  In  re  Dominion  of  Canada  Plumbago  Company  (1) 
J.        the  order  was  that  the  liquidator  should  pay  the  costs  and  be  at 
1895      liberty  to  retain  the  amount  out  of  the  assets.    The  case  last 
mentioned  shews  that  the  liquidator,  under  the  form  of  order 
there  made,  is  entitled  to  repay  himself  in  priority,  and  that  the 
effect  of  either  form  of  order  is  the  same. 

Mr.  Justice  Kekewich  considered  the  two  forms  of  orders  as 
being  different  in  effect :  In  re  Staffordshire  Gas  and  CoJce 
Company  (2).  That  opinion  seems  to  be  inconsistent  with  In  re 
Dominion  of  Canada  Plumhago  Company, 

Moreover,  where  the  assets  are  insufficient,  the  Court  may 
order  payment  of  costs  out  of  the  estate  in  such  order  of  priority 
as  it  thinks  fit :  Companies  Act,  1862,  s.  110.  The  power  to  do 
this  is  not  affected  by  rule  31  of  the  Companies  (Winding-up) 
Kales,  1890. 

[He  also  referred  to  Palmers  Winding-up  Forms  (3) ;  Buckley 
on  Companies  (4).] 


Ashton  Cross f  for  the  liquidator : — 

The  three  forms  of  order  for  payment  of  costs  are — (1.)  that 
the  company  is  to  pay ;  (2.)  that  the  liquidator  is  to  pay,  and 
retain  the  amount  out  of  the  assets ;  and  (3.)  that  the  liquidator 
is  to  pay  the  amount  out  of  the  assets.  An  order  in  form  3  does 
not  entitle  a  successful  litigant  to  immediate  payment,  and  gives 
no  right  to  payment  in  priority  over  those  who  obtain  similar 
orders  previously,  or  at  the  same  time,  or  subsequently.  All  the 
persons  obtaining  the  orders  obtain  the  right  to  payment  pari 
passu,  and  they  are  only  entitled  to  be  paid  in  due  course  of 
administration,  after  the  amount  of  assets  has  been  ascertained, 
and  subject  to  certain  costs  and  charges  to  which  priority  is 
given,  though  of  course  ordinary  creditors  cannot  compete  with 
those  who  have  obtained  orders  for  costs.  The  policy  of  the 
winding-up  clauses  of  the  Companies  Acts  is  to  create  a  fund  which 
is  to  be  equitably  distributed.  The  Court  controls  the  distri- 
bution of  the  fund,  and  will  not  allow  the  ignoble  scramble  which 
would  follow  if  it  were  decided  that  the  person  who  first  obtained 


(1)  27  Ch.  D.  33. 

(2)  [1893]  3  Ch.  523,  526. 


(3)  2nd  Ed.  p.  193. 

(4)  6th  Ed.  p.  296. 
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an  order  for  payment  of  costs  was  to  be  paid  in  full  without  Y^Jl^^-^^ 

*■   ''  WILLIAMS 

J. 


regard  to  the  claims  of  other  people.  Sects.  85  and  87  of  the 
Companies  Act,  1862,  were  passed  to  prevent  piecemeal  distribu- 
tion by  bringing  actions  and  issuing  execution  therein.  More- 
over, such  a  practice  would  open  the  door  to  fraudulent  collusion 
between  a  litigant  and  a  friendly  liquidator,  and  would  fetter  a 
liquidator's  action,  for  he  would  not  venture  on  a  heavy  litiga- 
tion, say  for  misfeasance,  if  litigants  in  other  proceedings  might, 
from  time  to  time,  come  and  sweep  away  the  available  assets. 

It  does  not  follow,  because  the  liquidator  has  in  his  hands 
enough  to  pay  the  costs,  that  immediate  payment  must  be  made, 
for  the  liquidator's  and  petitioner's  costs  must  be  paid  first,  and 
priority  is  not  obtained  by  a  person  whose  order  is  earlier  in 
date  than  that  of  another  person  :  Ex  parte  Percival  (1).  The 
authority  of  this  c^se  is  recoo;nised  in  Buchley  on  Companies  (2). 

[Vaughan  Williams  J.  referred  to  p.  243  of  the  same  book.] 

An  order  for  payment  out  of  the  assets  does  not  "  create  a 
charge  "  on  them,  nor  is  the  priority  according  to  the  dates  of 
the  orders ;  it  '*  gives  a  right  to  get  paid  out  of  the  assets  in  a 
due  course  of  administration,  and  nothing  more "  :  per  Jessel 
M.R.,  Cape  Breton  Company  v.  Fenn  (3).  Mr.  Justice  Cliitty  held 
that  to  be  "  a  correct  statement  of  the  practice  of  the  Court  with 
reference  to  orders  of  this  class,"  and  properly  distinguished 
In  re  Home  Investment  Society  (4) :  In  re  Bronfield  Silhstone  Coal 
Company  (No.  2)  (5).  In  In  re  Bominion  of  Canada  Plumhago  Com- 
pany (6),  Mr.  Justice  Pearson  misunderstood  Ex  parte  Smith  (7), 
where  the  costs  were  ordered  to  be  paid  in  an  action  brought 
by  the  liquidators.  Different  considerations  apply  to  an  action, 
which  is  external  litigation,  from  those  applicable  to  proceed- 
ings in  a  winding-up  for  the  removal  of  a  name  from  the  list  of 
contributories.  These  proceedings  are  internal  litigation,  and 
any  order  in  them  made  against  the  liquidator  is  now  against 
the  assets  only,  as  he  stands  in  a  2' was^ -judicial  position:  Salis- 
hury-Jones  and  Bale's  Case  (8). 


(1)  Law  Rep.  6  Eq.  519. 

(2)  6th  Ed.  p.  251. 

(3)  17  Ch.  D.  198,  205. 

(4)  14  Ch.  D.  167. 


(5)  23  Ch.  D.  511,  520,  523. 

(6)  27  Ch.  D.  83. 

(7)  Law  Rep.  3  Ch.  125. 

(8)  Ante,  p.  333. 
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Subsequent  decisions  of  Mr.  Justice  Pearson  are  inconsistent 
with  the  decisions  relied  on  by  the  Applicant :  Batten  v.  Wedg- 
wood Coal  and  Iron  Company  (1);  Smallpage's  and  Brandon's 
Cases  (2). 

[Vaughan  Williams  J.  referred  to  sect.  1,  sub-sect.  2,  of  the 

Preferential  Payments  in  Banlcruptcy  Aet,  1888.] 

The  fact  of  there  being  a  special  enactment  shews  that  it  is  an 
exception  to  the  general  practice. 

The  order  of  priority  is  pointed  out  by  rule  31  of  the  Com- 
panies (Winding-up)  Kules,  1890.  First  of  all  the  fees  must  be 
paid,  then  the  expenses  of  realization,  and  then,  subject  to  the 
order  of  the  Court,  and  longo  intervallo,  the  liquidator's  "  neces- 
sary disbursements,"  which  include  costs  such  as  these.  When 
the  Official  Eeceiver  is  appointed  liquidator,  the  amount  of  a 
portion  of  his  fees  depends  on  the  amount  distributed  in  divi- 
dends :  Order  as  to  Fees  of  the  17th  of  December,  1891,  Table  B. 
The  amount  payable  to  him  could  not  be  ascertained  now  if  he 
were  liquidator,  but  it  would  be  clearly  payable  in  priority  to  the 
Applicant's  costs.  [He  also  referred  to  Kendall  v.  Hamilton  (3) ; 
Dowse  V.  Gorton  (4) ;  Palmer's  Winding-up  Forms  (5).] 

Younger,  in  reply  : — 

Ex  parte  Percival  (6)  cannot  now  be  regarded  as  correctly 
stating  the  law. 

[Yaughan  Williams  J. : — The  portion  of  it  which  you  attack 
was  followed  in  Ex  parte  Clitheroe  (7).  Ship's  Case  (8)  seems 
also  to  be  in  point.] 

That  case,  like  Ex  parte  Percival,  falls  after  In  re  Dominion 
of  Canada  Plumbago  Company  (9),  and  in  Ship's  Case  the  order 
was  different. 

Kule  31  of  1890  does  not  alter  the  law.  The  words  "  subject 
to  any  order  of  the  Court "  preserve  the  elasticity  of  the  old 
practice. 

(5)  2nd  Ed.  pp.  514,  515. 

(6)  Law  Kep.  6  Eq.  519. 

(7)  15  L.  K.  Ir.  47. 

(8)  13  W.  E.  1016. 
(9)  27  Ch.  D.  33. 


(1)  28  Ch.  D.  317. 

(2)  30  Ch.  D.  598. 

(3)  4  App.  Cas.  504. 

(4)  [1891]  A.  C.  190. 
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In  re  Soidli  Kensington  Co-o^perative  Stores  (2)  is  also  in  the 

Applicant's  favour.  //*  re 

London 
IMetaL" 

Vaughan  Williams  J. : —  luugical 

Company. 

Before  dealing  with  this  particular  application  on  its  merits   

I  will  endeavour  to  state  the  principles  on  which  the  Court 
proceeds  in  these  matters.  Some  rule  of  practice  ought  to  be 
laid  down,  as  the  question  frequently  arises  how  the  costs  of  a 
person  successfully  litigating  with  the  liquidator  of  a  company 
ought  to  be  dealt  with. 

It  was  at  one  time  contended  that  the  terms  of  the  Comjpanies^ 
Act,  1862,  were  such  that  a  successful  litigant  in  proceedings  with 
the  liquidator,  or  with  the  company  through  its  liquidators,  or 
with  the  company  after  liquidation  had  begun,  must  come  in 
and  prove  in  respect  of  his  claim  j^ari  passu  with  the  creditors 
of  the  company  who  were  such  at  the  date  of  order  for  winding  up. 
But  that  contention  was  disposed  of  by  Vice-Chancellor  Malins  in 
In  re  Home  Investment  Society  (3).  I  start,  therefore,  with  the  pro- 
position that  successful  litigants,  and  other  persons  who  become 
creditors  of  the  company  after  the  winding-up  order,  are  prima 
facie  entitled  to  be  paid  in  full,  and  I  do  not  understand  that  is 
disputed  by  Mr.  Asliton  Cross.  Thus  two  steps  have  been  taken 
in  the  line  of  reasoning — (1.)  that  successful  litigants  are  not 
to  be  placed  in  competition  with  the  creditors  who  were  such  at 
the  time  of  the  winding  up  ;  and  (2.)  that  prima  facie  they  have 
a  right  to  be  paid  in  full.  Questions  of  priority  may  arise,  but 
they  will  only  be  of  importance  where  there  is  a  deficiency  in 
the  assets,  and  not  where  everybody  can  be  paid  in  full.  Then 
out  of  what  are  the  successful  litigants  to  be  paid  ?  They 
are  to  be  paid  out  of  the  assets  of  the  company.  That  is  the 
general  rule,  though  under  exceptional  circumstances  an  order 
may  be  made  going  beyond  that  and  giving  them  the  right  to 
be  paid  by  the  liquidator  personally.  The  assets  of  the  company 
are  being  administered  by  the  Court ;  and  thus  one  arrives  at  a 

(1)  Law  Eep.  8  Eq.  94.  (2)  17  Ch.  D.  161. 

(3)  14  Ch.  D.  167. 
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VAUGHAN  fund  which  will  be  applied  according  to  the  ordinary  rules  which 
WILLIAMS,  gQygj.jj       Court  when  dealing  with  a  fund  subject  to  its  control. 

In  this  way  questions  of  priority  come  to  be  decided.  Lord 
Cairns  in  Ex  parte  Smith  (1)  (which  Mr.  Ashton  Cross  says  has  been 
misunderstood)  decided  at  least  this,  that  a  successful  litigant  in 
proceedings  commenced  after  the  winding-up  order  has  a  right 
to  be  paid  in  priority  to  the  general  costs  of  the  liquidation.  To 
my  mind  that  is  laid  down  in  the  plainest  possible  manner  by 
Lord  CairnSy  and  subsequent  cases  recognise  that  he  did  so. 
The  proposition  that  a  successful  litigant  is  entitled  to  be  paid 
in  priority  to  the  general  costs  of  the  liquidation  was  affirmed  in 
In  re  Some  Investment  Society  (2),  and  also  in  In  re  Dominion  of 
Canada  Plumlago  Company  (3)— certainly  by  Mr.  Justice  Pearson, 
and  as  I  read  it  by  the  Court  of  Appeal  also.  [His  Lordship 
referred  at  considerable  length  to  Mr.  Justice  Pearsons  judg- 
ment, and  continued  : — ] 

I  am  only  concerned  here  to  shew  that  by  a  long  and  un- 
interrupted stream  of  authority  a  successful  litigant  has  been 
held  to  be  entitled  to  be  paid  his  costs  in  priority  to  the  general 
costs  of  the  liquidation,  and  that  being  so  I  will  not  at  the 
present  moment  consider  what  particular  costs  come  before,  or 
rank  pari  passu  with  his  costs.  Assuming  for  the  moment  that 
there  are  such  costs,  what  are  the  rights  of  the  successful  litigant, 
and  is  he  entitled  to  immediate  payment  ?  Prima  facie^  he  is. 
If  the  estate  is  solvent,  in  practice  he  obtains  immediate  payment, 
although  that  does  not  shew  that  he  has  a  right  to  it.  I  cannot 
understand  why  he  should  not  have  the  right  to  immediate  payment. 
If  the  estate  is  insolvent,  there  must  necessarily  be  an  abatement ; 
but  until  insolvency  is  shewn  the  right  of  the  successful  litigant 
is  to  be  paid  in  full ;  although  I  recognise  that  the  fact  of  the 
fund  being  in  Court  makes  a  difference,  because  the  litigant  has 
not  to  stretch  his  hand  to  seize  what  he  is  entitled  to  out  of  the 
assets  of  the  company,  and  the  Court  must  be  satisfied  as  to  his 
right  before  it  allows  him  to  be  paid.  That  being  his  prima 
facie  right,  the  onus  is  on  the  liquidator  to  shew  that  the  condi- 
tion of  the  assets  is  such  that  the  successful  litigant  is  not 

(1)  Law  Kep.  3  Oh.  125.  (2)  14  Ch.  D.  167. 

(3)  27  Ch.  D.  33. 
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entitled  to  what  is  prima  facie  his  right.  It  may  be  that  the  VAUGHAN 
costs  of  the  winding-up  petition  have  not  been  paid — in  which 
case  the  Court  will  postpone  payment  of  his  costs  till  those  costs 
have  been  paid.  But  the  onus  is  on  the  liquidator  to  shew  that 
the  convenient  course  of  immediate  payment  should  not  be 
followed.  If  the  liquidator  shews  that  there  are  persons  who 
have  a  prior  right  to,  or  who  are  entitled  jpari  passu  with,  the 
successful  litigant,  the  Court  will  not  make  any  order  in  his 
favour  without  providing  for  their  claims.  In  the  present  case 
I  am  told  that  there  is  some  gentleman  who  has  obtained  an 
order  for  payment  of  costs  which  is  prior  in  date  to  the  order 
obtained  by  the  Applicant.  I  quite  agree  that  priority  in  the 
date  of  the  order  makes  no  difference.  When  once  a  person 
is  in  a  position  to  say,  "  I  am  entitled  to  rank  on  this  fund,"  that 
is  to  say,  the  assets  available  for  the  purposes  of  liquidation,  he 
and  all  other  persons  in  the  same  position  must  be  dealt  with  on 
a  footing  of  equality  irrespective  of  the  dates  of  their  judgments. 
The  obtaining  of  the  order  for  costs  creates  no  sort  of  a  charge  on 
the  assets,  but  I  cannot  see  that  Cape  Breton  Company  v.  Fenn  (1) 
decides  more  than  that. 

The  late  Master  of  the  Kolls,  Sir  George  Jessel,  said  in  that 
case  (2) :  "  Upon  that  application  an  order  was  made  that  Mr. 
Booney's  costs  should  be  paid  to  him  out  of  the  assets  of  the 
company.  It  is  well  known  that  such  an  order  does  not  create 
a  charge  upon  the  assets ;  it  limits  the  right  of  the  person  in 
whose  favour  it  is  made  to  payment  out  of  the  assets,  but  it 
does  not  create  a  charge  upon  them.  If  it  did,  the  persons  in 
whose  favour  such  orders  were  made  would  have  priority  accord- 
ing to  the  dates  of  their  orders ;  but  that  is  not  so.  In  many 
cases  the  liquidator  has  priority  over  all  these  orders  even  for 
subsequent  costs.  The  order  does  not  create  a  charge  upon  the 
assets,  but  gives  a  right  to  get  paid  out  of  the  assets  in  a  due 
course  of  administration,  and  nothing  more,  and  this  was  a  right 
given  to  the  petitioner." 

The  remarks  of  Sir  George  Jessel  in  that  case  only  shew  that 
when  there  is  an  insolvent  fund,  and  various  claimants  have 
obtained  orders  for  costs  entitling  them  to  rank  on  that  fund^, 
(1)  17  Ch.  D.  198.  (2)  17  Ch.  D.  205. 
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VAUGHAN  such  persons  obtain  no  charge  on  the  fund,  and  the  dates  of  the 

WILLIAMS  .  .    .         mi     T     •  1 

J.  orders  give  no  priority,  ihe  liquidator  seeks  to  treat  that  case 
1895  as  a  decision  that  a  successful  litigant  who  gets  an  order  for 
costs  is  not  entitled  to  payment  until  the  liquidation  has  been 
completed,  so  that  provision  may  be  made  for  the  whole  costs  of 
tbe  liquidation,  including  contingent  debts,  and  fresh  debts 
incurred  of  the  character  of  those  to  which  priority  is  given 
under  rule  31  of  the  Kules  of  1890,  or  the  general  practice  of 
the  Chancery  Division.  I  do  not  understand  the  case  to  decide 
anything  of  the  kind,  and  I  am  not  going  to  hold  that  the  right 
to  payment  is  postponed  until  all  possible  claims,  contingent  or 
otherwise,  in  the  winding-up  have  come  in.  I  hold  that  the 
order  gives  the  successful  litigant  the  prima  facie  right  to 
immediate  payment  in  full ;  but  if  there  are  other  persons  who 
have  existing  claims  prior  in  right  or  equal  to  his  own,  then  he 
can  only  get  payment  subject  to  their  priority  or  on  an  equality 
with  them.  I  should  like  to  say  a  word  or  two  about  In  re 
Dominion  of  Canada  Plumbago  Company  (1).  It  is  said  that  Lord 
Bomilly  decided  in  Ex  parte  Percival  (2)  that  the  litigant  was 
not  entitled  to  immediate  payment,  and  that  no  order  for  pay- 
ment to  him  could  be  made  while  the  liquidator's  remuneration 
remained  unpaid ;  and  it  seems  to  me  that  he  did  so  decide. 
Eut  I  cannot  agree  that  that  decision  was  recognised  as  correct 
by  the  Court  of  Appeal  in  In  re  Dominion  of  Canada  Plumhago 
Company.  When  that  case  was  before  Mr.  Justice  Pearson  he 
said  in  terms  that  the  litigant  was  entitled  to  be  paid  forthwith, 
and  that  means,  of  course,  in  conjunction  with  others  in  the 
same  position,  and  subject  to  abatement  in  case  of  deficiency. 
But  it  is  said  that  the  Lords  Justices  went  on  a  different  prin- 
ciple and  followed  Ex  parte  Percival,  It  seems  to  me  that  they 
did  nothing  of  the  kind. 

The  order  made  in  In  re  Dominion  of  Canada  Plumhago  Com- 
pany was  that  the  liquidator  should  pay  Kirhy,  who  was  the 
litigant,  the  taxed  costs  of  his  litigation,  and  should  be  at  liberty 
to  retain  the  amount  out  of  the  assets  of  the  company.  In  the 
course  of  the  argument  it  was  assumed  that  the  effect  of  the  deci- 
sion in  In  re  Home  Investment  Society  (3)  was,  that  a  litigant  who 
(1)  27  Ch.  D.  33.         (2)  Law  Kep.  6  Eq.  519.         (3)  U  Ch.  D.  167. 
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to  be  paid  subject  to  the  priority  or  equality  of  existing  claimants, 
and  the  argument  was  that  that  decision  had  no  application  in 
In  re  Dominion  of  Canada  Plumbago  Company  (1),  because  in  that 
case  the  order  was  not  for  payment  of  the  costs  out  of  the  assets, 
but  that  the  liquidator  should  pay  them  and  retain  them  out  of 
the  assets ;  and  it  was  contended  that,  whatever  the  priority  of 
the  successful  litigant  might  be,  and  whatever  right  he  might 
have  to  be  paid  before  the  costs  of  the  liquidation  were  paid,  that 
right  did  not  exist  in  the  case  of  a  liquidator  who,  having  been 
ordered  to  pay  costs  personally,  must,  prima  faciei  have  been  in 
fault,  and,  therefore,  could  only  come  in  pari  passu  with  other 
persons  having  claims  on  the  fund.    The  Court  of  Appeal 
decided  that  the  liquidator  had  a  right  to  recoup  himself  this 
amount  at  once,  and  to  be  treated  as  favourably  as  the  successful 
litigant.    The  question  was  what  fund  was  available  for  the  costs 
of  Beall,  who  at  one  time  had  been  solicitor  to  the  liquidator.  If 
the  liquidator  was  right  in  recouping  himself  the  sum  which  at 
an  earlier  date  he  had  paid  to  Kirhy,  a  smaller  amount  remained 
for  Beall  and  others  than  the  sum  to  be  taken  by  them  if  the 
liquidator  was  wrong  in  recouping  himself.    The  effect  of  the 
judgment  seems  to  have  been  that  the  liquidator  had  a  right  under 
the  order  to  recoup  himself.    If  that  was  not  the  meaning  of  the 
judgment,  on  what  principle  could  it  be  said  that  the  liquidator 
should  be  placed  in  a  better  position  than  that  of  a  successful 
litigant  ?    They  are  both  persons  who  have  to  look  to  the  assets 
for  payment,  and  it  was  therefore  contended  that,  as  the  intention 
was  that  the  costs  should  come  out  of  the  assets,  whether  the 
order  on  the  liquidator  was  for  payment  of  the  costs  out  of  the 
assets,  or  that  he  should  pay  them  himself  and  recoup  himself 
out  of  the  assets,  both  should  be  paid  at  the  same  time. 

I  cannot  make  out  why  a  successful  litigant  should  be  in  a 
worse  position  than  the  liquidator  himself  in  reference  to  the 
right  to  come  on  the  assets.  In  equity,  where  executors  or 
trustees  have  a  right  to  come  on  the  estate  for  indemnity, 
those  who  have  given  credit  to  them  have  a  right  to  stand  in 
their  shoes  and  come  upon  the  estate.    For  that  reason,  also,  I 

(1)  27  Ch.  D.  33. 
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It  was  contended  before  me  that,  in  later  cases,  a  different 
conclusion  was  arrived  at,  and  I  was  referred  especially  to  Small' 
page's  and  Brandon's  Cases  (2) ;  but  the  decision  there  was  as  to 
the  circumstances  under  which  a  liquidator  ought  to  be  ordered 
personally  to  pay  the  costs  of  proceedings  in  which  he  has  been 
unsuccessful,  and  has  nothing  whatever  to  do  with  the  question 
raised  in  the  present  case. 

If  a  trustee  in  bankruptcy  is  a  litigant  and  is  unsuccessful, 
he  is  made  personally  liable  for  costs ;  but  it  is  not  so  with 
liquidators.  In  bankruptcy,  cases  sometimes  arise  of  trustees 
declining  to  embark  in  litigation  because  they  may  be  made 
personally  responsible  for  costs — in  which  case  the  creditors 
often  come  forward  and  indemnify  them.  It  is  said  that  if 
liquidators  were  bound  at  once  to  pay  the  costs  of  successful 
litigants,  winding-up  would  soon  come  to  an  end.  But  that  is 
not  so.  If  necessary,  creditors  in  liquidations,  as  in  bankruptcy, 
must  provide  an  indemnity  fund.  If  the  result  of  the  rule  of 
practice  I  am  laying  down  is  that,  where  liquidators  now  start 
proceedings  knowing  there  is  no  estate  on  which  the  adverse 
litigant  can  come,  creditors  should  find  that  liquidators  will  not 
go  on  without  an  indemnity  fund,  so  much  the  better.  I  am  not 
to  be  deterred  from  laying  down  the  rule  because  it  is  suggested 
that,  where  there  is  a  doubt  as  to  the  sufficiency  of  the  assets, 
liquidators  will  be  deterred  from  commencing  proceedings 
because  those  who  have  present  claims  may  swallow  up  the 


Having  laid  down  the  rule  which  I  think  ought  to  prevail,  I 
now  propose  to  say  a  word  or  two  about  the  practice  as  it  now 
exists  under  rule  31  of  the  Companies  (Winding-up)  Kules,  1890. 
What  I  have  said  before  relates  to  the  practice  before  that  time. 
As  I  understand  the  decisions  to  which  I  have  referred,  the 
result  was  that  prior  to  1890,  if  costs  were  ordered  to  be  paid 
out  of  the  assets  to  a  successful  litigant,  such  litigant  was  en- 
titled to  payment  in  full,  and  if  the  estate  was  insolvent  or 
insufficient,  then  his  right  was  to  be  paid  in  priority  to  the 
(1)  27  Ch.  D.  33.  (2)  30  Ch.  D.  598. 
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general  costs  of  the  liquidation,  and  also  in  priority  to  the  VAUGHAN 
remuneration  of  the  liquidator.  Practically,  therefore,  such  costs 
came  first  after  the  costs  of  the  petition  to  wind  up  the  company.  1395 
When  those  were  once  paid  there  was  nothing  else  before  those 
costs.  A  question  sometimes  arises  with  regard  to  the  costs  of 
the  realization.  Of  course,  no  one  would  suppose  that  he  could 
go  against  the  gross  assets ;  the  net  assets  are  all  that  he  could 
go  against,  and  the  costs  of  a  successful  litigant  would  thus,  if 
the  costs  of  the  realization  be  taken  into  account,  come  in  the 
third  place,  not  in  the  second.  Subject  to  those  costs,  it  seems 
to  me  that  the  position  of  a  successful  litigant  was,  as  regards 
priority,  before  the  Eules  of  1890,  in  the  second  place.  Then 
was  there  any  limitation  to  his  right  of  immediate  execution  ? 
The  answer  to  that  question  is,  that  if  there  were  other  claimants 
with  an  equal  or  a  prior  right  to  his,  he  could  not  have  had 
execution  without  providing  for  their  claims.  Then  came 
rule  31  of  1890.  It  is  to  be  observed  that  the  costs  of  a  success- 
ful litigant  are  not  mentioned  there  at  all,  nor  in  my  opinion 
was  it  necessary  to  mention  them.  They  are  provided  for  by  the 
words,  "  subject  to  any  order  of  the  Court."  The  question  is 
what  a  litigant  gets  when  his  costs  are  ordered  to  be  paid  out 
of  the  assets  of  the  company,  and  the  whole  of  the  rule  as  to 
priority  is  subject  to  that.  So  the  costs  of  a  successful  litigant 
come  in  the  same  place  as  before  the  rules  were  made. 

Then,  as  regards  the  present  case,  it  has  been  brought  to  my 
attention  that  there  are  certain  persons  who  have  got  orders 
which  will  rank  in  equality  with  that  of  the  present  claimant. 
It  has  also  come  to  my  notice  that  there  are  outstanding  claims 
— there  are  said  to  be  three — put  forward  by  the  liquidator,  in 
respect  of  which  he  had  to  give  security  for  costs.  I  suppose  he 
did  that  out  of  the  estate.  I  do  not  know  how  that  is,  and  I 
decide  nothing  as  to  his  right  to  do  so.  I  am  also  told  that  there 
are  other  matters  which  may  have  to  be  gone  into.  There  is  in 
hand  a  sum  of  about  £1000,  which  would  be  prima  facie  suffi- 
cient to  pay  these  costs ;  but  I  do  not  dispose  of  that  matter  now. 
What  I  propose  to  do  is  to  order  that  this  matter  be  referred 
back  to  Chambers,  with  liberty  to  the  liquidator  to  bring  to  the 
attention  of  the  Kegistrar  any  present  claims,  or  present  orders. 

Vol.  I.  1895.  SB  1 
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In  re 
London 
Mbtal- 

LURaiCAL 

Company. 


VAUGHAN  or  rights  to  immediate  payment ;  and  if  it  appears,  after  taking 
J.  all  that  into  consideration,  that  there  is  a  sufficient  sum  to 
1895  warrant  the  payment  to  this  Applicant  of  his  costs,  then  he  may 
have  them.  If  it  appears  that  there  is  not  a  sufficient  sum,  then 
I  cannot  make  any  order  for  immediate  payment.  At  the  same 
time,  I  do  not  think  that,  even  in  such  case,  the  present  Appli- 
cant, who  has  got  an  order  for  payment,  is  to  have  his  right  of 
payment  postponed  while  the  whole  of  the  assets  may  be  wasting 
away  in  the  sunshine  of  liquidation.  I  think  that  the  Applicant 
and  those  who  are  in  the  same  position  as  he  is  ought  to  have 
an  opportunity  of  having  some  time  fixed  when  the  fund  available 
should  be  distributed  ;  so  I  order  that,  in  case  the  Kegistrar  comes 
to  the  conclusion  that  there  is  not  a  sufficient  sum  to  allow  pay- 
ment of  these  costs,  he  should  send  the  matter  back  to  me  with 
a  certificate  of  what  the  sum  is  and  what  claims  on  it  there  are, 
and  I  will  then  see  what  can  be  done. 

I  might  be  thought  wanting  in  respect  for  the  Irish  Court  if 
I  did  not  refer  to  Ex  parte  Glitheroe  (1).  The  final  words  of  the 
judgment  in  that  case  are  as  follows :  "  I  do  not,  however,  think 
that  they  are  entitled  to  an  order  for  immediate  payment,  as 
this  might  possibly  interfere  with  the  rights  of  other  persons  ;  and 
the  cases  of  Ex  parte  Percival  (2)  and  In  re  Bimsoris  Estate  Fire- 
clay Company  (3)  are  authorities  against  making  such  an  order." 
Those  words  seem  to  support  the  contention  of  the  liquidator  in 
the  present  case ;  but  the  Irish  case  is  perhaps  the  only  direct 
authority  in  his  favour,  unless  Ex  parte  Percival  is  one.  In 
Ex  parte  Glitheroe^  however,  the  Court  was  dealing  with  a  very 
different  case  from  this.  The  company  was  being  wound  up 
under  the  supervision  of  the  Court,  and  the  landlords  of  property 
held  by  the  company,  without  obtaining  the  leave  of  the  Court, 
brought  an  action  to  recover  possession,  and  obtained  judgment. 
Under  these  circumstances  it  was  held  that  they  could  not  have 
an  order  for  immediate  payment  of  their  taxed  costs.  The 
decision  does  not  seem  to  me  to  accord  with  the  current  of 
authority  in  this  country. 

The  costs  of  both  the  Applicant  and  the  liquidator  must  be 
paid  out  of  the  assets. 

(1)  15  L.  R.  Jr.  47,  51.    (2)  Law  Eep.  6  Eq.  519.    (3)  Law  Rep.  19  Eq.  202. 
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Cross :— Is  the  Kegistrar  to  have  regard  to  the  Board  of  Trade  ^^^l^S 
fees  ?  J. 


Vaughan  Williams  J. : — 

If  the  position  of  things  is  that  the  Board  of  Trade  can  come 
and  say,  "  Mr.  Liquidator,  pay  us  our  fees  now,"  the  Eegistrar 
must  take  the  fees  into  account ;  but  if  the  position  is  that  the 
Board  of  Trade  will  only  be  entitled  to  fees  at  a  future  time, 
then  the  fees  must  be  disregarded. 

Solicitors  for  Applicant :  Wynne,  Holme  &  Wynne, 
Solicitors  for  liquidator  :  G.  B.  Grant  &  Co. 

F.  E. 
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In  re  THEATKICAL  TKUST,  LIMITED.  vaughan 

WILLIAMS 

CHAPMAN'S  CASE.  J. 

[00177  of  1893.]  1895 

Company — Shares — Payment  not  in  Cash — Illusory  Consideration — Companies  March  21,  22. 

Act,  1867  (30  &  31  Vict,  c,  131),  s.  25.   

If  the  consideration  payable  for  shares  issued  by  a  company  is  illusory, 
or  permits  an  obvious  money  measure  to  be  made  shewing  that  discount 
has  been  allowed,  filing  the  contract  under  which  the  shares  were  issued 
with  the  Eegistrar  of  Joint  Stock  Companies  will  not  relieve  the  allottee 
from  the  obligation  to  pay  the  nominal  value  of  the  shares,  or  the  amount 
of  the  discount,  in  cash  ;  but  the  Court  is  not  bound  to  inquire  in  each  case 
whether  the  price  was  reasonable,  or  whether  what  was  given  for  the 
shares  had  a  cash  value  in  the  market  equal  to  the  nominal  value  of  the 
shares. 

The  Theatrical  Trust,  Limited,  was  incorporated  on  the  22nd 
of  December,  1891,  under  the  Companies  Acts,  1862  to  1890,  one 
of  its  objects  being  to  acquire  the  benefits  of  certain  dramatic 
copyrights  and  agency  contracts  from  W.  E,  Chapman. 

Chapman,  one  Brandon,  and  two  other  persons  were  the  first 
directors  of  the  company. 

On  the  26th  of  July,  1892,  Chapman  entered  into  an  agreement 
with  Brandon  to  transfer  to  the  latter  400  fully  paid  vendors' 
shares  in  the  company,  in  consideration  of  Brandon  acting  as  its 
solicitor. 

On  the  10th  of  August,  1892,  a  resolution  was  passed  by  a 


772 


CHANCERY  DIVISION. 


[1895] 


VAUGHAN  meeting  of  directors,  composed  of  Chapman,  Brandon,  and  another 
J.        person,  to  enter  into  the  agreement  of  that  date  to  be  next 
1395  mentioned. 

Chapman's  "^^  agreement  in  writing  dated  the  10th  of  August,  1892, 
Case.  and  made  between  Chapman  (thereinafter  called  "  the  vendor  ") 
of  the  one  part,  and  the  company  of  the  other  part,  after  recit- 
ing that  the  company  was  desirous  of  commencing  business  in 
conformity  with  its  memorandum  and  articles  of  association,  and 
was  also  "  desirous  of  appointing  .  .  .  Chapman  as  the  com- 
pany's managing  director  at  a  salary  to  be  agreed  upon,"  it 
was  witnessed  that  "in  consideration  of  the  foregoing  and  in 
consideration  of  the  further  work  and  trouble  and  expense  "  of 
Chapman  in  and  about  a  scheme  formulated  by  Chapman  for  the 
purpose  of  dealing  with  certain  theatrical  matters,  and  in 
further  consideration  of  Chapman  transferring  to  the  company 
the  benefit  of  all  contracts  in  respect  of  agency  and  other  busi- 
ness (if  any)  which  he  had  either  entered  into  or  was  in  negotia- 
tion for,  and  in  consideration  also  of  Chapman  paying  all 
expenses  in  connection  with  the  formation  and  registration  of 
the  company  up  to  allotment,  it  was  agreed  (1.)  that  the  amount 
to  be  paid  to  Chapman,  or  his  assigns  or  nominees,  in  considera- 
tion of  the  premises,  should  be  £4000,  to  be  paid  as  to  £100  in 
cash,  as  to  £3200  in  fully  paid  ordinary  shares  of  the  company 
of  £1  each,  and  as  to  the  remaining  £700  in  fully  paid  founders' 
shares  of  £10  each  ;  (2.)  that  Chapman  should  serve  the  company 
for  five  years  as  its  managing  director  at  a  salary  to  be  agreed 
upon  between  him  and  the  other  directors. 

On  the  26th  of  August,  1892,  the  agreement  last  mentioned 
was  filed  with  the  Eegistrar  of  Joint  Stock  Companies,  and  the 
3900  shares  were  afterwards  allotted  to  Chapman,  who  was  regis- 
tered in  the  company's  books  as  the  holder  of  the  shares,  which 
were  described  as  fully  paid  up.  The  certificates  for  the  shares 
were  issued  on  the  22nd  of  September,  1892. 

On  the  1st  of  September,  1892,  Chapman  transferred  400  of 
the  shares  to  Brandon,  and  in  October,  1892,  Chapman  transferred 
200  of  the  shares  to  Greville.  Chapman  never  assigned  or  handed 
over  to  the  company  any  dramatic  copyrights  or  agency 
contracts. 
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In  June,  1893,  the  company  resolved  to  wind  up  voluntarily,  VAUGHAN 
and  the  voluntary  winding-up  was  continued  under  the  super-  j. 
vision  of  the  Court.  I895 

The  liquidator  placed  the  names  of  Chapman,  Brandon,  and  Qg^^^»g 
Greville  on  the  list  of  contributories,  and  the  alleged  contribu-  Case. 
tories  applied  to  have  their  names  removed  from  the  list. 

W.  E,  Vernon,  for  Chapman  and  Brandon,  and  P.  Bose-Innes, 
for  Greville : — 

The  shares,  though  not  paid  for  in  cash,  were  issued  as  fully 
paid  up  for  a  valuable  consideration,  in  pursuance  of  an  agree- 
ment filed  under  sect.  25  of  the  Companies  Act,  1867  ;  and  failure 
of  consideration  is  not  a  ground  for  putting  a  shareholder  on 
the  list  of  contributories:  Mege  and  Anglers  Case  (1).  The 
transferees  only  agreed  to  take  fully  paid  shares,  and  neither 
Chapman  nor  either  of  his  transferees  is  liable  as  a  contributory. 

Hanson,  and  James  Bdberts,  for  the  liquidator  : — 

Sect.  25  of  the  Companies  Act,  1867,  only  regulates  the  mode 
of  payment,  and  contains  no  provision  exempting  shares  from 
being  paid  up  in  full :  per  Lord  Justice  Lindley,  In  re  Addlestone 
Linoleum  Company  (2).  The  section  may  qualify  and  cut  down 
the  form  of  payment,  but  there  must  be  payment :  Ooregum  Gold 
Mining  Company  of  India  v.  Boper  (3).  The  filing  of  a  contract 
with  the  Kegistrar  of  Joint  Stock  Companies  does  not  relieve  a 
shareholder  from  the  obligation  of  paying  for  shares  issued  as  a 
free  gift  or  bonus,  even  when  they  have  been  honestly  allotted 
in  recognition  of  past  services  to  the  company  :  In  re  Eddystone 
Marine  Insurance  Company  (4).  No  copyrights  or  agency  con- 
tracts were  ever  handed  over  to  the  company,  and  the  considera- 
tion for  the  shares  was  illusory.  In  such  a  case  the  filing  of  a 
contract  does  not  relieve  the  shareholder  from  the  obligation  to 
pay  for  the  shares  in  cash.  Where  the  contract  is  that  the 
person  taking  the  shares  is  to  give  the  company  something 
which,  admittedly,  is  not  worth  the  amount  of  the  shares,  he 
will  have  to  pay  up  the  difference  in  a  winding-up :  per  Lord 

(1)  W.  N.  (1875)  208.  (3)  [1892]  A.  C.  125,  134. 

(2)  37  Ch.  D.  191,  205.  (4)  [1893]  3  Ch.  9. 
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Justice  Cotton,  In  re  Almada  and  Tirito  Company  (1).  The  Court 
may  direct  an  inquiry  as  to  the  real  value  of  what  is  given  for 
the  shares  :  PelVs  Case  (2).  [They  also  referred  to  In  re  London 
Celluloid  Company  (3).] 

Vernon  and  Bose-Innes,  in  reply. 

[Other  questions  of  law  were  argued  and  decided,  but  do  not 
call  for  a  report.  The  learned  Judge  held  that  the  contract  had 
in  fact  been  filed  before  the  shares  were  issued  to  Chapman,  and 
then  delivered  judgment,  as  reported  below,  on  the  only  question 
of  which  the  argument  has  been  reported.] 

Vaughan  Williams  J. : — 

The  next  question  is  whether  the  shares  were  issued  to  Chap- 
man subject  to  payment,  or  without  any  intention  that  he  should 
pay  for  them  or  be  under  any  liability  to  pay  for  them. 

It  was  contended  that  there  was  never  any  intention  that  they 
should  be  paid  for,  and  the  argument  addressed  to  me  on  behalf 
of  the  liquidator  is  based  on  In  re  Eddystone  Marine  Insurance 
Company  (4)  and  In  re  Almada  and  Tirito  Company.  The  effect 
of  these  cases  is  that  sect.  25  of  the  Act  of  1867  only  points  out 
the  mode  in  which  payment  for  shares  is  to  be  made,  and  that 
if  a  person  complies  with  that  section,  the  result  is  that  he  may 
pay  otherwise  than  in  cash ;  but  they  do  not  decide  that  where 
an  agreement  is  registered  the  shareholder  is  altogether  relieved 
from  payment.  When  one  has  to  consider  what  is  payment,  it 
is  plain  that  the  moment  the  shareholder  is  relieved  from  the 
obligation  of  paying  in  cash,  he  may  pay  in  goods,  or  in  things 
without  a  physical  existence,  such  as  a  goodwill  or  a  licence. 
But  the  cases  decide  that  a  man  must  really  pay  for  the  shares, 
and  further,  that  if  the  contract  makes  it  manifest  on  its  face  that 
the  taker  of  shares  is  paying  less  than  their  nominal  cash  value, 
he  may  be  liable  for  the  balance.  I  do  not  think  the  cases  go 
further  than  that.  They  do  not  say  that  the  Court  can  take  each 
contract  and  say  whether  the  price  given  was  fair  and  reasonable, 
or  whether  the  thing  given  for  the  shares  had  a  cash  value  in 

(1)  38  Ch.  D.  415,  423.  (3)  39  Ch.  D.  190. 

(2)  Law  Rep.  8  Eq.  222  ;  5  Ch.  11.  (4)  [1893]  3  Ch.  9. 
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the  market  equal  to  the  nominal  value  of  the  shares.  I  do  not  ^^^J^g 
think  the  Court  is  concerned  with  that  question,  or  that  it  is  J. 
bound  to  measure  considerations  in  that  way.  There  was  no  1895 
difficulty  in  In  re  Eddy  stone  Marine  Insurance  Comjpany  (1),  because  chapman's 
no  consideration  was  given  ;  the  shares  were  bonus  shares.  And 
there  was  no  difficulty  in  In  re  Almada  and  Tirito  Company  (2), 
because  there  £1  shares  were  issued  with  a  part  fully  paid  up, 
namely,  at  a  discount,  and  there  was  no  consideration  for  the 
discount.  But  if  the  consideration  is  illusory,  or  if  it  permits  an 
obvious  money  measure  to  be  made  shewing  that  discount  was 
allowed,  or  if  the  shares  are  openly  issued  at  a  discount,  the 
mere  fact  that  the  contract  has  been  filed  will  not  put  the  allottee 
in  a  position  to  relieve  himself  from  the  payment  which  the  Act 
of  1862  requires  to  be  made  for  the  shares.  In  the  present  case, 
however,  I  am  of  opinion  that  the  liquidator  has  not  sustained 
the  onus,  which  is  on  him,  of  shewing  that  the  consideration 
was  illusory.  In  paragraph  8  of  his  affidavit,  filed  the  8th  of 
February,  1895,  the  liquidator  says  :  "  The  consideration  pur- 
porting to  be  assigned  to  the  company  by  .  .  .  Chapman  under 
the  said  agreement  of  the  10th  of  August,  1892,  and  stated 
therein  to  consist  of  certain  contracts  and  copyrights  in  plays, 
was  never  in  fact  assigned  to  the  company  by  .  .  .  Chapmany  and 
was  wholly  illusory  " ;  but  he  gives  me  no  reason  for  supposing 
so.  There  are  no  materials  enabling  me  to  judge  of  the  value  of 
the  property  agreed  to  be  handed  over  by  Chapman^  and  the 
agreement  shews  that  a  premium  was  offered  to  Chapman  to 
assume  the  office  of  managing  director. 

In  my  judgment,  the  liquidator  has  not  brought  the  case 
within  the  authorities  I  have  referred  to,  and  the  evidence  does 
not  shew  that  the  consideration  was  illusory,  or  the  shares  were 
issued  at  a  discount,  or  were  in  any  sense  a  present  to  Chapman ; 
and,  under  the  circumstances,  the  contention  of  the  liquidator 
fails. 

Solicitors  for  Chapman  and  Brandon :  Brandon  &  Nicholson. 
Solicitors  for  Greville :  Greville  &  White. 
Solicitor  for  liquidator  :  W.  Negus. 

(1)  [1893]  3  Ch.  9.  (2)  38  Ch.  D.  415. 

F.  E. 
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,VAUGHAN  MAEWICK  V.  LOED  THUELOW. 

WILLIAMS 

^'  [1895    M.  134.] 

1895 

'■"^■^  Comjpany — Beheriture  Action — Judgment — Declaration  of  Charge. 

April  3. 

In  a  debenture-holders'  action  it  is  tlie  general  practice  of  the  Chancery- 
Division  to  allow  the  judgment  to  contain  a  declaration  that  the  deben- 
ture-holders are  entitled  to  a  charge  on  the  assets  of  the  company  purport- 
ing to  be  charged  by  the  debentures,  even  where  the  action  is  heard  as  a 
short  cause  on  motion  for  judgment  and  judgment  is  taken  by  consent  (1). 

The  Colonial  Debenture  Corporation  issued  debenture  stock  to 
the  amount  of  about  £10,000  under  a  trust  deed  dated  the  4th 
of  April,  1892,  and  made  between  the  corporation,  of  the  one 
part,  and  Thomas  John,  Baron  Thurlow  and  the  Honourable 
Godfrey     P.  Willougliby  (trustees)  of  the  other  part. 

By  the  trust  deed  the  corporation  charged,  with  payment  of  a 
sum  corresponding  in  amount  to  the  debenture  stock,  and  of  the 
interest  thereon,  all  its  property,  present  and  future,  including 
its  uncalled  capital  for  the  time  being,  and  the  security  became 
enforceable  in  certain  events,  one  of  which  was  the  making  of  a 
winding-up  order. 

A  winding-up  order  was  made  on  the  20th  of  December,  1894, 
and  on  the  11th  of  January,  1895,  an  action  was  brought  by 
D.  W.  Marwich,  on  behalf  of  himself  and  the  other  holders  of  the 
debentures,  against  the  trustees  and  the  corporation,  claiming  to 
have  the  security  realized. 

A  statement  of  claim  was  delivered,  but  no  defence  was  put 
in,  and  notice  of  motion  was  served  by  the  Plaintiff  for  judgment 
for  the  relief  claimed  by  the  statement  of  claim,  which  asked, 
amongst  other  things,  for  a  declaration  that  the  debenture-holders 
were  entitled  to  a  charge  upon  the  undertaking  of  the  corpora- 
tion and  upon  all  its  property,  present  and  future,  including  its 
uncalled  capital. 

(1)  Compare  Charlwood  v.  Lease-  pany  (W.  N.  (1895)  53) ;  Parkinson 

hold  Investment    Company  (W.  N.  v.  Wainwright  and  Company  (W.  N. 

(1895)  47) ;  Brinsley  v.  Lynton  and  (1895)  63). 
Lynmouth  Hotel  and  Property  Com- 
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No  liquidator  had  been  appointed,  and  the  Official  Keceiver  VAUGHAN 
of  the  company  was  therefore  ex  officio  provisional  liquidator. 

Minutes  of  the  judgment  proposed  to  be  taken,  including  a 
declaration  of  charge  as  claimed  by  the  statement  of  claim,  were 
prepared  and  submitted  to  the  trustees  and  the  Official  Eeceiver 
for  their  approval,  and  the  action  was  set  down  as  a  short  cause. 

The  solicitors  of  each  trustee,  and  the  Official  Receiver,  wrote 
letters  stating  that  they  did  not  see  any  objection  to  the  proposed 
minutes,  and  did  not  intend  to  appear  on  the  motion. 


J. 

1895 
Maewick 

V. 

Lord 
Thurlonv. 


A.  aBeckett  Terrell,  for  the  Plaintiff,  moved  for  judgment  in 
the  terms  of  the  minutes  submitted  to  the  trustees  and  the 
Official  Receiver. 


Vaughan  Williams  J. : — 

Some  time  since  Mr.  Justice  Bomer  declined  to  make  such  a 
declaration  as  is  now  asked  for,  on  the  ground  that  there  ought 
first  to  be  an  inquiry  as  to  the  validity  of  the  debentures.  There 
being  a  doubt,  however,  I  have  consulted  the  Judges  of  the 
Chancery  Division,  and  they,  including  Mr.  Justice  Bomer, 
think  that,  however  advantageous  the  omission  of  the  declaration 
may  be,  it  is  not  in  accordance  with  the  practice.  I  feel  bound 
to  follow  the  practice  so  laid  down ;  but  I  do  not  feel  bound  to 
make  the  declaration  in  the  present  case  in  the  absence  of  the 
Official  Receiver,  and  I  do  not  wish  to  have  my  hands  tied  too 
tightly  by  the  practice.  I  do  not  like  it  much,  and  for  this 
reason :  Debenture-holders'  actions  commenced  before  a  winding- 
up  order  has  been  made  are  often  transferred  to  me  after  judg- 
ment has  been  given.  One  of  the  matters  to  be  inquired  into 
in  the  winding-up  is  frequently  the  validity  of  the  debentures. 
While  the  company  is  solvent  and  a  going  concern  those  who 
have  the  direction  and  management  of  it  do  not  always  take  the 
same  view  of  the  validity  of  alleged  charges  as  that  which  I 
might  take,  especially  where  the  directors  are  the  nominees  of 
the  vendors.  And  after  a  winding-up  order  the  liquidator  does 
not  invariably  take  the  same  view  as  that  previously  taken  by 
the  directors.  But  when  an  inquiry  as  to  the  validity  of  the 
debentures  is  suggested,  the  Court  is  frequently  hampered  by 
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VAUGHAN  the  existence  of  a  declaration,  perhaps  made  in  a  short  cause, 
which,  it  is  said,  establishes  beyond  hope  of  recall  the  validity, 
though  of  course  not  the  priority,  of  the  debentures.  I  have 
often  felt  that  it  would  be  to  the  interest  of  everybody  that 
inquiry  should  not  be  burked  in  this  way.  In  the  present  case 
the  difficulty  does  not  arise,  because  the  action  was  not  com- 
menced before  the  winding-up  order  was  made ;  but  I  do  not 
think  the  case  is  one  in  which  the  declaration  ought  to  be  made 
without  due  consideration.  So  much  do  I  regard  a  company 
insolvent  and  in  winding-up,  and  therefore  plus  its  creditors,  as 
a  different  entity  from  a  going  company  not  in  liquidation,  that 
after  a  winding-up  order  I  shall  not  make  the  declaration  asked 
for  without  the  assent  of  the  Official  Receiver  and  Liquidator 
being  placed  on  record.  The  Official  Receiver  must  attend  in 
Court.  Expense  may  be  incurred  by  his  so  doing,  but  I  will  take 
care  that  it  shall  be  so  small  as  to  be  unworthy  of  consideration. 


Later  in  the  day  one  of  the  Assistant  Official  Receivers 
attended,  and  explained  matters  to  his  Lordship. 


Vaughan  Williams  J. : — 

I  am  informed  that  it  was  doubted  whether  the  debentures 
could  be  disputed,  having  regard  to  the  fact  that  the  petition 
was  presented  by  a  debenture-holder.  I  do  not  think  myself 
that  that  fact  is  material,  and  under  the  circumstances  I  shall 
not  at  present  make  a  declaration  of  charge ;  but  I  will  order 
the  trusts  of  the  deed  to  be  carried  into  execution,  and  direct  the 
inquiries  asked  for  to  be  taken. 

Solicitor  for  the  Plaintiff:  G.  M.  Folhard. 

F.  E. 
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Act,  1875  (38  &  39  Vict.  c.  11),  s.  10.]    By  the  I 
combined  effect  of  sect.  3  of  the  Married  Women's  1 
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2.   Voluntary  Settlement — Avoidance  on 

Bankruptcy — Extent  of  Avoidance — Void  as 
against  the  Trustee "  —  Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  47.]  The  fact  that  a 
voluntary  settlement  has  been  set  aside  under 
sect.  47  of  the  Bankruptcy  Act,  1883,  as  "  void 
as  against  the  trustee"  in  bankruptcy,  does  not 
entitle  him  to  stand  in  the  place  of  the  benefi- 
ciaries under  the  avoided  settlement,  or  give  him, 
on  behalf  of  the  unsecured  creditors,  any  priority 
over  mortgagees  and  incumbrancers  subsequent 
to  the  settlement. — Semhle,  the  effect  of  such  an 
order  is  to  accelerate  subsequent  incumbrancers 
2  1 
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generally.    Sanguinetti  v.  Stuckey's  Banking 

Company       -        -        -        -        -  176 
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Bankruptcy — Post-nuptial  Settlement  —  Property 
of  Wife  Settled  hy  Husband — Wife  Purchaser  in 
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married  in  1883,  and  was  then  possessed  of 
separate  property,  after  the  marriage  allowed 
that  property  to  pass  into  her  husband's  hands, 
but  not  as  a  gift,  nor  as  a  loan  for  the  purposes 
of  his  trade.  The  husband,  having  applied  part 
of  her  property  to  his  own  use,  settled  the  residue 
of  it,  together  with  other  property  of  his  own, 
upon  trusts  under  which  he  took  a  life  interest, 
with  a  proviso  for  the  cesser  thereof  in  the  event 
of  his  bankruptcy.  The  wife  had  no  notice  of 
any  fraud  or  fraudulent  intention  on  his  part. — 
In  an  action  by  the  husband's  trustee  in  bank- 
ruptcy to  set  aside  the  settlement : — Held  (1.) 
that  it  was  not  void  under  sect.  47  of  the  Bank- 
ruptcy Act,  1883 ;  (2.)  that  to  the  extent  of  the 
wife's  property  received  by  the  husband,  the 
proviso  for  the  cesser  of  his  life  interest  was 
good;  and  (3.),  following  Ex  parte  Tidswell 
(35  W.  R.  669),  that  sect.  3  of  the  Married 
Women's  Property  Act,  1882,  did  not  apply. 
Mackintosh  v.  Pogose  -  -  -  605 
 Proof  by  lessor  for  rent         -        -  753 

See  Company.  14. 
BENEFICE— Union  of  Benefices  Act— Disused 

burial  ground        -        -        -  702 
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BUILDING  SOCIETY— Instrument  of  Dissolution 
— Effect  upon  Bights  of  Members — Liability  of 
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Societies  Act,  1874  (37  &  38  Vict.  c.  42),  s.  32— 
Building  Societies  Act,  1894  (57  &  58  Vict.  c.  47), 
s.  10.]  An  instrument  of  dissolution  under 
sect.  32  of  the  Building  Societies  Act,  1874,  is 
not  equivalent  in  its  operation  to  a  winding-uj) 
order  made  by  the  Court. — Upon  such  an  instru- 
ment taking  effect,  advanced  members  who  have 
covenanted  in  accordance  with  the  rules  to  pay 
up  their  advances  by  instalments  cannot  be  com- 
pelled to  pay  up  forth witli  the  balances  due  from 
them  on  their  securities. — The  decision  of  Keke- 
wich  J.  on  this  point  reversed. — Sect.  10  of  the 
Building  Societies  Act,  1894,  applies  to  a  society 
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the  dissolution  of  which  was  begun  before,  but 
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CASES— Almada  and  Tirito  Company,  In  re  (38 
Ch.  D.  415)  followed  -  -  255 
See  Company.  16. 

 Andrews  v.  Partington  (3  Bro.  C.  C.  401) 
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lowed -  -  -  -  724 
See  Will.  4. 
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See  Teustee.  1. 

CHAMBERS — Order  in — Motion  to  discharge — 
Leave  to  appeal  -  -  -  358 
See  Practice.  2. 

CHARGING  ORDER— Protected  transaction  325 

See  Bankruptcy.  1. 
 Solicitor's  costs — Property  recovered  730 

See  Solicitor.  3. 
CHARITY  —  Administration  —  Announcement  of 
ScJwlarsliip — Contract  or  Invitation — Refusal  to 
elect — Action  hy  Candidate — Consent  of  Charity 
Commissioners  —  Charitable  Trusts  Act,  1853 
(16  &  17  Vict.  c.  137),  s.  17.]  A  trust  deed  pro- 
vided that  a  scholarship  should  be  awarded  to 
the  pupil  leaving  the  M.  School  and  going  to 
University  College,  London,  who  should  pass  the 
best  examination  in  subjects  to  be  determined 
upon  from  time  to  time  by  the  duly  appointed 
examiners  for  the  scholarship;  the  trustees  an- 
nounced an  examination  for  June,  1894,  which 
was  held  by  a  duly  appointed  examiner,  and  in 
which  the  Plaintiff  obtained  the  highest  number 
of  marks.  The  announcement  of  the  exami- 
nation contained  no  offer  or  statement  that  the 
scholarship  would  be  awarded  to  the  pupil  who 
passed  the  best  examination.  The  trustees  having 
declined  to  award  the  scholarship  to  the  Plaintiff, 
this  action  was  commenced  against  them  claiming 
a  declaration  that  the  Plaintiff  was  entitled  to 
the  possession  and  enjoyment  of  the  scholarship, 
and  an  order  directing  the  Defendants  to  put  the 
Plaintiff  in  possession : — Held,  that  the  trusts  of 
the  deed  could  not  be  imported  into  the  announce- 
ment of  the  examination ;  that  there  was  nothing 
in  the  nature  of  a  contract  between  the  Plaintiff 
and  the  trustees,  and  that,  as  the  Plaintiff's 
alleged  individual  equitable  right  involved  the 
partial  execution  or  administration  of  the  chari- 
table trusts,  the  certificate  of  the  Charity  Com- 
missioners was  necessary  before  the  action  could 
be  proceeded  with. — Bendall  v.  Blair  (45  Ch.  D. 
139)  discussed  and  explained.  Eooke  v.  Dawson 

[480 

2.  Endowment  —  Trustees^  Discretionary 

Power  of  dealing  with  Capital — Mixed  Charity — 
Charity  Commissioners  —  Jurisdiction  —  Accounts 
— Contempt — Attachment,  Motion  for — Form  of 
Order  —  Charitable  Trusts  Act,  1853  (16  &  17 
Vict.  c.  137),  ss.  62,  66.]  A  testator  bequeathed 
his  residuary  personal  estate  to  trustees  upon 
trust  to  apply  the  same  in  such  manner  as  they 
should  "  in  their  absolute  and  uncontrolled  dis- 
cretion think  proper  "  for  the  benefit  of  a  charity, 
which  was  not  supported  by  any  voluntary  sub- 
scriptions : — Held,  that,  notwithstanding  this 
absolute  discretionary  power  of  dealing  with  the 
trust  funds,  the  bequest  was  an  "  endowment " 
of  the  charity  within  sect.  66  of  the  Charitable 
Trusts  Act,  1853,  and  that  the  charity,  not  being 
a  "  mixed  charity,"  was  not  exempted  by  sect.  62 
from  the  jurisdiction  of  the  Charity  Commis- 
sioners, who  were  therefore  entitled  to  demand 
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from  the  trustees  accounts  of  the  property  and 
income  of  the  charity. — In  re  Clergy  Orphan  Cor- 
poration ([1894]  3  Ch.  145)  considered.  In  re 
Gilchrist  Educational  Trust    -        -  367 

3.  Gift  by  Will  —  Charitable  Intention — 

Failure  of  Particular  Object  in  Testator  8  Life- 
time— Lapse — Cy-pres.']  A  testator  bequeathed 
a  legacy  of  £5000  "to  the  rector  for  the  time 
being  of  St.  Thomas'  Seminary  for  the  education 
of  priests  in  the  diocese  of  Westminster  for  the 
purposes  of  such  seminary."  At  the  date  of  the 
will  St.  Thomas'  Seminary  was  carried  on  at 
Hammersmith ;  but  shortly  before  the  testator's 
death  the  seminary  ceased  to  exist,  and  the  stu- 
dents who  were  being  educated  there  were  re- 
moved to  another  seminary  near  Birmingham. — 
Held  (affirming  the  decision  of  Chitty  J.),  that 
the  bequest  was  for  the  benefit  of  the  particular 
institution,  and,  that  institution  having  ceased  to 
exist  in  the  testator's  lifetime,  the  legacy  could 
not  be  applied  cy-pres,  but  lapsed  and  fell  into 
the  residue. — Clarh  v.  Taylor  (1  Drew.  642)  and 
Fisk  V.  Attorney- General  (Law  Kep.  4  Eq.  521) 
followed.        re  Eymer.    Eymer  v.  Stanfield 

[C.  A.  19 

4.  Gift  by  Will — Mortmain — Reversionary 

Interest  in  Land — Mortmain  and  Charitable  Uses 
Act,  1888  (51  &  52  Vict.  c.  42),  s.  4:— Mortmain 
and  Charitable  Uses  Act,  1891  (54  &  55  Vict, 
c.  73),  ss.  3,  5.]  A  testatrix,  who  died  in  1892, 
devised  her  reversionary  real  estate  to  certain 
persons  for  life  with  remainder  to  a  charity : — 
Held  (affirming  the  decision  of  Stirling  J.),  that 
the  gift  of  the  reversionary  interest  to  a  charity 
was  valid. — Sect.  4  of  the  Mortmain  and  Cha- 
ritable Uses  Act,  1888,  so  far  as  it  applies  to 
wills,  is  inconsistent  with  and  repealed  by  sect.  5 
of  the  Mortmain  and  Charitable  Uses  Act,  1891, 
but  remains  in  force  so  far  as  it  is  applicable  to 
deeds.    In  re  Hume.  Forbes  v.  Hume  C.  A.  422 

  Friendly  society  —  Objects  of  society  ex- 
hausted— Cy-pres  -  -  -  489 
See  Friendly  Society. 

CHARITY  COMMISSIONERS— Jurisdiction  of 
See  Charity.    1,  2.  [367,  480 

CLASS — Trust  for — Period  of  ascertaining  -  91 
See  Settlement.  2. 

COLLIERY  —  Mortgage  of — Keceiver  and  ma- 
nager _  _  -  _  629 
See  Mortgage.  1. 

COMMISSIONERS— Eailway— Jurisdiction  128 
See  Eailwat. 

COMPANY— De&ew^wre—"  Floating  Security  "— 
Execution  Creditor — Intervention  by  Debenture- 
holders  after  Sale  but  before  Money  handed  over."] 
Where  the  goods  of  a  company  are  taken  in  exe- 
cution and  sold,  but  the  money  is  not  handed 
over  to  the  execution  creditor,  the  holder  of  a 
debenture  constituting  a  charge  by  way  of  float- 
ing security  upon  all  the  property  of  the  com- 
pany may  still  intervene  so  as  to  oust  the  execu- 
tion creditor. — Dicta  of  Lindley  L.J.  in  In  re 
Opera,  Limited  ([1891]  3  Ch.  260),  considered  and 
applied. — Notice  of  an  injunction  restraining  a 
sale  of  a  company's  goods  by  the  sheriff  was  not 


[1895]  1  Ch. 


INDEX. 


783 


COMPANY— coiitiftucd. 

given  until  after  the  sale  liad  commenced.  Before 
Sie  sale  was  actually  eflected  the  solicitor  of 
debenture-holders,  who  were  Plaintiffs  in  a 
pending  action  for  the  enforcement  of  their 
security,  which  comprised  the  goods,  paid  the 
amount  claimed  to  the  sheriff's  officer  under 
protest  and  with  notice  to  him  not  to  part  with 
the  money : — Held,  that  the  intervention  of  the 
debenture-holders  was  effectual,  and  the  money 
belonged  to  them.  Tauntox  v.  Shekiff  of 
Warwickshire         _        _        _        _  734 

2.  Debenture  Action — J udgment — Declara- 
tion of  Charge.^  In  a  debenture-holders'  action 
it  is  the  general  practice  of  the  Chancery  Division 
to  allow  the  judgment  to  contain  a  declaration 
that  the  debenture-holders  are  entitled  to  a 
charge  on  the  assets  of  the  company  purporting 
to  be  charged  by  the  debentures,  even  where  the 
action  is  heard  as  a  short  cause  on  motion  for 
judgment  and  judgment  is  taken  by  consent. 
(Compare  Charlwood  v.  Leasehold  Investment  Com- 
pany (W.  N.  (1895)  47)  ;  BrinsUy  v.  Lynton  and 
Lynmouth  Hotel  and  Property  Company  (W.  N. 
(1895)  53) ;  Parkinson  v.  WainwrigJit  and  Com- 
pany (W.  N.  (1895)  63.)  Marwick  v.  Lord 
Thurlow       -        -        -        -        -  776 

3.  Beductiou  of  Capital — Extinguishment 

of  Shares — Confirmation  by  the  Court — Classes  of 
Shareholders — Duties  of  Directors  as  to  Repairs 
— Companies  Acts,  1867  (30  c&  31  Vict.  c.  131), 
s.  9 ;  and  1877  (40  &  41  Vict.  c.  26),  s.  3.]  Under 
the  Companies  Acts,  1867  and  1877,  the  Court 
has  jurisdiction  to  sanction  a  special  resolution 
for  the  reduction  of  capital  no  longer  represented 
by  available  assets  cancelling  the  whole  of  two 
out  of  three  classes  of  shares. — "Where  there  has 
been  a  loss  of  capital  and  there  are  first  prefer- 
ence, second  preference,  and  ordinary  shares,  the 
loss  should  be  made  to  fall  upon  that  class  of 
shares  which  according  to  the  constitution  of  the 
company  is  the  proper  class  to  bear  it. — Duties 
of  directors  as  to  maintaining  and  repairing  the 
company's  property  stated.  In  re  Floating 
Dock  Company  of  St.  Thomas,  Limited  691 

4.  •         Shares  —  Director  —  Qualification  — 

Agreement  to  become  Member — Winding-up — Con- 
tributory— Companies  Act,  1862  (25  &  26  Vict, 
c.  89),  8.  23.]  Where  the  articles  of  association 
of  a  company  require  that  the  directors  shall 
hold  a  certain  qualification  in  shares,  merely 
accepting  office  as  a  director  and  acting  as  such 
do  not  constitute  an  agreement  to  become  a 
member  of  the  company  within  sect.  23  of  the 
Companies  Act,  1862,  but  only  a  contract  to 
qualify  by  taking  the  required  shares  within  the 
time  specified  by  the  articles,  or,  if  no  time  is 
named,  within  a  reasonable  time. — The  lapse  of 
the  time  within  which  the  director  is  bound  to 
qualify  only  amounts  to  an  offer  to  take  shares, 
and  no  agreement  to  take  them  exists  until  the 
offer  has  been  accepted,  e.g.,  by  placing  the 
director  on  the  register  of  shareholders,  by  re- 
solving to  allot  the  shares  to  him,  or  by  his  so 
acting  as  to  shew  that  he  has  assumed  that  liis 
offer  has  been  accepted,  and  by  both  parties 
acting  on  that  assumption.  Mere  lapse  of  time 
will  not  turn  the  offer  into  a  contract ;  and  there 
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Is  no  contract  unless  the  offer  is  accepted  before 
the  company  goes  into  liquidation.  In  re  Issue 
Company.   Hutchinson's  Case    -        -  226 

5.    Shares — Contract — Alternative  Stipu- 
lations— Covenant  to  pay  £1000  or  to  transfer 
£1000  worth  of  Shares  in  Company  to  be  formed 
hy  Covenantor — Company  formed  with  Shares  of 
different  Classes — Breach  of  one  Alternative — Bight 
of  Covenantee  to  enforce  the  other — Shares  of  no 
marketable  value.']  The  Defendant  covenanted 
by  deed  within  twelve  months  to  pay  the  sum 
of  £1000,  or  transfer  to  the  Plaintiff  £1000  worth 
of  fully-paid  shares,  in  a  company  to  be  formed 
by  the  Defendant.  The  Defendant  formed  the 
company  with  preference  and  ordinary  shares, 
and,  within  the  period  named,  transferred  to  the 
Plaintiff  shares  of  the  latter  class  of  the  nominal 
value  of  £1000,  and  purporting  to  be  fully  paid ; 
but  no  contract  in  respect  of  them  had  been  regis- 
tered previous  to  their  issue,  nor  were  they  in 
fact  fully  paid  up  in  cash,  and  the  Plaintiff 
refused  to  accept  them.  After  the  expiration  of 
the  twelve  months  a  contract  in  respect  of  the 
shares  was  filed  with  the  Registrar  of  Joint  Stock 
Companies.  The  shares  of  the  company  were  of 
no  value,  and  had  never  been  marketable. — In 
an  action  to  recover  the  sum  of  £1000 : — Held, 
by  Stirling  J.  that  the  Plaintiff  was  not  bound 
to  accept  shares  in  a  company  in  which  all  the 
shareholders  didnot  stand  on  a  footing  of  equality, 
and  that,  as  the  Defendant  had  by  so  forming 
the  company  put  it  out  of  his  power  to  comply 
with  that  branch  of  the  covenant  which  related 
to  the  shares,  he  must  perform  the  alternative 
and  pay  the  £1000. — Studholme  v.  Mandell  (1  Ld. 
Raym.  279)  followed.— ^'eZc?,  by  the  Court  of 
Appeal,  that  "£1000  worth  of  shares"  meant 
shares  of  that  value  in  the  market:  and  the 
shares  transferred  being  of  no  marketable  value, 
the  judgment  of  Stirling  J.  was  affirmed  on  that 
ground.    McIlquham  v.  Taylor       -    C.  A.  53 

6.   Shares — Payment  not  in  Cash — Illu- 
sory Consideration — Companies  Act,  1867(30  &  31 
Vict.  c.  131),  s.  25.]  If  the  consideration  payable 
for  shares  issued  by  a  company  is  illusory,  or 
permits  an  obvious  money  measure  to  be  made 
shewing  that  discount  has  been  allowed,  filing 
the  contract  under  which  the  shares  were  issued 
with  the  Registrar  of  Joint  Stock  Companies 
will  not  relieve  the  allottee  from  the  obligation 
to  pay  the  nominal  value  of  the  shares,  or  the 
amount  of  the  discount,  in  cash ;  but  the  Court 
is  not  bound  to  inquire  in  each  case  whether  the 
price  was  reasonable,  or  whether  what  was  given 
for  the  shares  had  a  cash  value  in  the  market 
equal  to  the  nominal  value  of  the  shares.  In  re 
Theatrical  Trust,  Limited.    Chapman's  Case 

[771 

7.    Winding-up  —  Costs  —  Liquidator's 

Liability  for  Costs  of  Successful  Litigant.']  An 
application  by  certain  persons  to  be  struck  off  the 
list  of  contributories  of  a  company  in  liquidation 
was  opposed  by  the  liquidator  and  was  refused 
with  costs ;  but  an  appeal  from  such  refusal  was 
allowed  with  costs  above  and  below : — Held,  that 
the  applicants  were  entitled  to  costs  only  out  ot 
the  assets  of  the  company,  and  not  against  the 
liquidator  personally. — In  re  Staffordshire  Gas 
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and  Coke  Company  ([1893]  3  Ch.  523)  overruled. 
In  re  K.  Bolton  and  Company.  Salisbury- 
Jones  AND  Dale's  Case       -        -    C.  A.  333 

8.    Winding-up  —  Costs    of  Successful 

Litigant — Priority — Biglit  to  Immediate  Payment 
— Companies  {Winding-up)  Rules,  1890,  r.  31.] 
Eule  31  of  the  Companies  (Winding-up)  Rules, 
1890,  does  not  alfect  the  priority  which  under 
the  old  practice  attached  to  costs  ordered  to  be 
paid  by  the  liquidator  out  of  the  assets  of  the 
company  to  a  successful  litigant,  and  the  costs 
directed  to  be  paid  by  an  order  in  that  form  are 
prim^  facie  payable  immediately  and  in  full  out 
of  the  net  assets  of  the  company. — The  onus  is 
on  the  liquidator  to  shew  that  the  condition  of 
the  assets  is  such  that  immediate  payment  cannot 
be  made ;  and  if  he  shews  that  other  persons 
have  a  prior  right  to,  or  are  entitled  pari  passu 
with  the  successful  litigant,  no  order  for  payment 
will  be  made  without  providing  for  the  other 
claims. — The  date  of  the  order  gives  no  priority, 
but  payment  will  not  be  indefinitely  postponed 
until  all  claims  have  come  in. — In  re  Home  In- 
vestment Society  (14  Ch.  D.  167)  and  In  re  Domi- 
nion of  Canada  Plumbago  Company  (27  Ch.  D. 
33)  followed. — Ex  parte  Percival  (Law  Eep.  G 
Eq.  519),  In  re  Dronfield  Silkstone  Coal  Company 
(No.  2)  (23  Ch.  D.  511),  and  Ex  parte  Clitheroe 
(15  L.  E.  Ir.  47),  not  followed.  In  re  London 
Metallurgical  Company   -        -        -  768 

9.    Winding-up — Director — Misfeasance 

— Misapplication  of  Assets  of  Company — Private 
Company  —  Presents  to  Directors  —  Companies 
(Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63), 
s.  10.]  Directors  cannot  pay  themselves  for  their 
services,  or  make  presents  to  themselves  out  of 
the  company's  assets,  unless  authorized  so  to  do 
by  the  instrument  which  regulates  the  company, 
or  by  the  shareholders  at  a  properly  convened 
meeting. — N.,  the  chairman  of  a  company  in 
which  substantially  all  the  shares  were  held  by 
himself  and  his  family,  purchased  on  behalf  of 
the  company  the  right  to  a  building  agreement 
to  be  obtained  from  certain  commissioners.  The 
commissioners  objected  to  the  company  as  tenant, 
and  proposed  to  substitute  N.,  who  thereupon 
sold  the  benefit  of  the  agreement  to  the  company 
at  an  advance  of  £10,000,  of  which  £7000  was 
spent  upon  commissions  and  otherwise  in  order 
to  obtain  the  agreement  from  the  commissioners, 
and  £3000  was  applied  by  N.  to  his  own  use.  A 
further  sum  of  £3500  was  spent  by  N.  out  of  the 
assets  of  the  company  upon  his  private  house. 
These  payments  were  made  out  of  money  bor- 
rowed by  the  company  for  the  purpose  of  its 
business ;  they  were  sanctioned  by  resolutions  of 
the  directors,  and  were  approved  of  by  all  the 
shareholders.  The  articles  contained  no  power 
to  make  presents  to  directors. — Upon  a  summons 
taken  out  by  the  liquidator  in  the  winding-up  of 
the  company  against  N.  under  sect.  10  of  the 
Companies  (Winding-up)  Act,  1890  -.—Held,  that 
N.  was  not  liable  for  the  £7000,  but  was  liable 
for  the  3000Z.  and  the  £3500,  first,  because  the 
shareholders  for  the  time  being  had  no  jjower  to 
authorize  the  making  of  presents  to  directors  out 
of  money  borrowed  by  the  company;  secondly, 
because  if  there  had  been  such  power  it  could 
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be  exercised  only  at  a  general  meeting.  In  re 
George  Newman  &  Co.        -        -    C.  A.  674 

10.    Winding-up — Public  Examination — 

Further  Report  of  Official  Receiver — Allegation  as 
to  Fraud — Statement  based  on  Information  and 
Belief — Statement  of  Opinion — Companies  (  Wind- 
ing-up) Act,  1890  (53  &  54  Vict.  c.  63),  s.  8, 
sub-ss.  2,  3.]  Held,  by  Vaughan  Williams  J.  that 
sub-sect.  2  of  sect.  8  of  the  Companies  (Winding- 
up)  Act,  1890,  when  it  speaks  of  the  further 
report  of  the  Official  Eeceiver  stating  whether  in 
his  opinion  any  fraud  has  been  committed,  cannot 
mean  more  than  that  the  Official  Eeceiver  shall 
state  that,  on  the  information  before  him,  uncon- 
tradicted and  unexplained,  he  is  of  opinion  that 
a  prima  facie  case  is  made  of  fraud  having  been 
committed  by  some  person — not  defining  which 
person — falling  within  the  description  of  persons 
mentioned  in  the  sub-section,  and  that  he  believes 
such  information  to  be  true. — Whether  such  an 
expression  of  opinion  is  or  is  not  a  condition  pre- 
cedent to  obtaining  an  order  for  public  examina- 
tion, it  is  a  convenient  practice  which  the  Court 
will  in  general  require  to  be  followed  before  it 
makes  such  an  order. — Held,  by  the  Court  of 
Appeal,  that  the  Court  has  no  jurisdiction  under 
sect.  8  to  direct  a  public  examination,  unless  the 
Official  Eeceiver  either  states  expressly  in  his 
further  report  that  in  his  opinion  some  fraud 
such  as  is  mentioned  in  sect.  8,  sub-sect.  2,  has 
been  committed,  or  the  facts  which  are  stated  in 
the  report  shew  clearly  that  in  his  opinion  such 
a  fraud  has  been  committed. — If  the  report  merely 
suggests  or  gives  rise  to  a  suspicion  of  fraud,  this 
is  not  enough  to  give  the  Court  jurisdiction  to 
direct  a  public  examination. — In  re  Trust  and 
Investment  Corporation  of  South  Africa  ([1892]  3 
Ch.  332),  In  re  Laxon  &  Co.  ([1893]  1  Ch.  210), 
and  In  re  Birkdale  Steam  Laundry  and  Carpet 
Beating  Company  ([1893]  2  Q.  B.  386)  discussed. 
In  re  General  Phosphate  Corporation.  In  re 
Northern  Transvaal  Gold  Mining  Company. 
In  re  Delhi  Steamship  Company       -    C.  A.  3 

11.   Winding-up — Public  Examination — 

Companies  (  Winding-up)  Act,  1890  (53  &  54  Vict, 
c.  63),  s.  8.]  WTiere  the  Court  has  jurisdiction  to 
make,  and  has  exercised  its  discretion  by  making, 
an  order  for  public  examination  under  sect.  8  of 
the  Companies  (Winding-up)  Act,  1890,  the  order 
will  not  be  discharged  on  the  ground  that  fraud 
is  not  sufficiently  shewn  by  the  Official  Eeceiver's 
report  on  which  the  order  is  based. — And  where 
the  report  is  made  in  good  faith,  the  Court  will 
not  allow  evidence  to  be  adduced  to  rebut  the 
charge  of  fraud  thereby  made ;  and  will  not  take 
the  report  off  the  file,  or  remit  it  to  the  Official 
Eeceiver  in  order  that  other  facts,  on  which  the 
person  ordered  to  be  examined  relies,  may  be 
stated  in  the  report.  In  re  New  Travellers' 
Chambers,  Limited  -        -        -        -  395 

12.  — —  Winding-up — Order  of  the  Court — 
Petition — Debt  due  under  Agreement  ivith  Volun- 
tary Liquidator — Sale  of  Assets  by  Liquidator — 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ss.  95, 
133  (sub-s.  7),  145,  161.]  A  debt  due  from  a  com- 
pany under  an  agreement  between  it  and  its 
voluntary  liquidators  and  another  person  is  suffi  - 
cient to  support  a  petition  by  that  person  for 
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winding  up  the  company  by  the  Court. — Special 
resolutions  were  passed  by  the  S.  Company  for 
voluntary  winding-up,  and  apj^ointing  liquidators, 
wbo  were  thereby  authorized  to  enter  into  an 
agreemet\t  with  the  U.  Company  for  the  transfer 
to  them  ot  the  S,  Company's  assets  and  liabili- 
ties. By  the  agreement  subsequently  entered 
into  the  U.  Company  were  to  pay  the  debts  of 
the  S.  Company ;  the  amount  paid,  so  far  as  it 
was  not  covered  by  the  proceeds  of  realizing  the 
assets,  was  to  be  treated  as  a  debt  due  by  the 
S.  Company  to  the  U.  Company ;  and  the  liqui- 
dators were  to  make  such  calls  on  the  share- 
holders of  the  S.  Company  as  should  be  necessary 
to  make  up  the  deficiency : — Held,  by  Vaughan 
Williams  J.,  and  by  the  Court  of  Appeal,  that 
sects.  95  and  133  of  the  Companies  Act,  1862, 
empowered  the  liquidators  to  enter  into  the  agree- 
ment.—Jw  re  Bank  of  South  Australia  ([1894] 
3  Ch.  722)  doubted.  In  re  Bank  of  South  Aus- 
tralia (2)      -        -        -        -      C.  A.  578 

^  13.    Winding-up — Payment  of  Bates — 

Liquidator's  Possession — Beneficial  Occupation — 
Companies  Act,  1862  (25  &  'IQ^Vict.  c.  89),  ss.  138, 
163.]  The  true  test  to  be  applied,  in  order  to 
ascertain  whether  rates  ought  to  be  paid  in  full 
in  respect  of  property  of  a  company,  possession  of 
which  has  been  retained  by  tiie  liquidator,  is  that 
suggested  by  Bowen  L.J.  in  Pn  re  National  Arms 
and  Ammunition  Company  (28  Ch.  D.  474,  482)  : 
—whether  there  has  been  a  "  beneficial  occupa- 
tion "  within  the  meaning  of  the  rating  statutes. 
— Therefore,  where  a  caretaker  is  employed  by 
the  liquidator  to  take  possession  of  the  company's 
business  premises  and  the  plant  thereon  to  prevent 
trespass  and  injury,  though  the  business  is  not 
carried  on  and  there  is  no  intention  to  sell  it  as  a 
going  concern,  there  is  a  "beneficial  occupation" 
in  respect  of  which  rates  must  be  paid  in  full. — 
The  test  laid  down  by  Bacon  V.C.  in  In  re  West 
Hartlepool  Iron  Company  (34  L.  T.  (N.S.)  568) 
and  that  laid  down  by  Kav  3.  in  In  re  Watson, 
Kipling  &  Co.  (23  Ch.  D.  500)  (so  far  as  it  ap- 
plies to  rates)  not  adopted.  In  re  Blazer  Fire 
Lighter,  Limited     -        -        _        _  402 

14.    Winding-up— Payment  of  Debts — 

Bankruptcy — Proof  by  Lessor — Judicature  Act, 
1875  (38  &  39  Vict.  c.  11),  s.  10.]  The  rule  laid 
down  in  Hardy  v.  Fothergill  (13  App.  Cas.  351) 
does  not  apply  where  a  lessor  is  proving  in  re- 
spect of  the  liability  of  his  lessee  u.nder  a  sub- 
sisting lease,  whether  the  lessee  is  an  insolvent 
company  which  is  being  wound  up,  or  is  a  bank- 
rupt; and  in  the  case  of  an  insolvent  company  in 
liquidation  In  re  Haytor  Granite  Company  (Law 
Eep.  1  Ch.  77)  and  Horsei/s  Claim  (Law  Kep. 
5  Eq.  561)  are  still  applicable. — And  where  such 
a  company  was  the  lessee  of  land  for  a  term  of 
fourteen  years,  with  a  power  to  determine  the 
lease  at  the  end  of  seven  years  on  paying  the 
rent  and  performing  the  covenants  up  to  the  date 
of  the  term  being  so  determined,  and  the  wind- 
ing-up took  place  before  the  end  of  seven  years, 
it  was  held  that  the  lessor  was  entitled  to  claim 
in  respect  of  the  liability  of  the  company  as  if  the 
lease  had  been  for  fourteen  years  certain. — Ex  \ 
parte  Blake  (11  Ch.  D.  572)  distinguished.  In  re  ' 
New  Oriental  Bank  Corporation  (No.  2)   763  i 
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15.    Winding-up — Payment  of  Debts — 

Voluntary  Winding-up — Landlord  and  Tenant — 
Distress  for  Bent  accrued  after  Winding-up  Beso- 
lution — Agreement  to  pay  Bent  '•''in  Advance" — • 
Apportionment — Beneficial  Occupation — Expenses 
of  Winding-up — Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  ss.  85,  87,  138,  163.]  Under  an 
agreement  in  1892  the  Defendants  let  to  the 
Plaintiffs,  a  limited  company,  a  shop  for  three 
years  at  a  yearly  rent  payable  quarterly,  "  two 
quarters'  rent  to  be  always  due  and  payable  in 
advance  if  required."  On  the  20th  of  December, 
1894,  the  company  went  into  voluntary  liquida- 
tion, but  the  liquidator  continued  to  occupy  the 
shop  for  the  purposes  of  the  winding-up.  The 
quarter's  rent  due  on  the  25th  of  December  not 
being  paid,  the  Defendants,  on  tlie  28th,  de- 
manded payment  thereof,  and  also  of  the  next 
two  quarters'  rent  in  advance,  and,  on  payment 
being  refused,  proceeded  to  distrain. — Upon 
motion  by  the  company  for  an  injunction : — Held, 
that  the  rent  for  the  December  quarter  must  be 
apportioned,  and  that  the  Defendants  had  only 
the  right  to  prove  in  the  winding-up  for  the  rent 
accruing  up  to  the  20th  of  December,  when  the 
winding-up  commenced,  but  were  entitled  to  be 
paid  in  full  for  the  rest  of  the  December  quarter, 
and  also  for  so  much  of  the  next  two  quarters  as 
the  liquidator  should  continue  in  beneficial  occu- 
pation, rent  during  such  occupation  being  payable 
by  him  as  expenses  in  the  winding-up :  In  re 
Lancashire  Cotton  Spinning  Company  (35  Ch.  D. 
656) ;  but  that  for  the  balance  of  rent  for  those 
two  quarters  the  Defendants  could  only  prove  in 
the  winding-up.  Shackell  &  Co.  v.  Chorlton 
&  Sons  ------  378 

16.  Winding-up — Bights  of  Contributories 

inter  se — Shares  issued  at  a  Discount — Companies 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  38—Companied 
Act,  1867  (30  &  31  Vict.  c.  131),  s.  25.]  The 
articles  of  association  of  a  limited  company  em- 
powered the  directors  to  allot  shares  at  a  discount, 
and  provided  that,  if  the  company  should  be 
wound  up,  and  the  surplus  assets  should  be  in- 
suflBcient  to  repay  the  whole  of  the  paid-uj) 
capital,  such  surplus  assets  should  be  distributed 
so  that,  as  nearly  as  might  be,  the  losses  should 
be  borne  by  the  members  in  proportion  to  the 
capital  paid  up,  or  which  oiight  to  have  been 
paid  up,  on  the  shares  held  by  them  respectively 
at  the  commencement  of  the  winding-up :  "  But 
this  clause  is  to  be  without  prejudice  to  the  rights 
of  the  holders  of  shares  issued  upon  special  con- 
ditions." In  the  winding-up  of  the  company,  the 
debts  and  the  costs  of  winding  up  having  been 
paid : — Held,  that  notwithstanding  the  above 
clause,  the  decisions  in  In  re  Almada  and  Tirito 
Company  (38  Ch.  D,  415)  and  In  re  Weymouth 
and  Channel  Islands  Steam  Packet  Company 
([1891]  1  Ch.  66)  applied,  and  the  holders  of 
shares  issued  at  a  discount  must,  for  the  purpose 
of  adjusting  the  rights  of  the  contributories  inter 
se,  pay  up  their  shares  in  full. — Ooregum  Gold 
Mining  Company  of  India  v.  Boper  ([1892]  A.  C. 
125)  commented  on.  In  re  Bail  way  Time  Tables 
Publishing  Company.    Ex  parte  Welton 

[C.  A.  255 

17.   Winding-up — Scheme  of  Arrangement 

— Transfer  of  Assets  and  Liabilities  to  New  Com- 


786 


INDEX. 


[1895]  1  Ch. 


CO'M.'BA'SY— continued. 

jpany — Proof  of  Debt — Contingent  Liahility — In- 
demnity against  Liability  under  Lease — Joint  Stoch 
Companies  Arrangement  Acty  1870  (33  &  34  Vict, 
c.  104),  s,  2.]  The  lessee  of  certain  mines  assigned 
his  leases  to  a  company  which  covenanted  to 
indemnify  him  against  liability  thereunder.  The 
company  went  into  liquidation,  and  a  scheme  of 
arrangement  under  the  Joint  Stock  Companies 
Arrangement  Act,  1870,  was  adopted  and  ap- 
proved by  the  Court  for  forming  a  new  company 
which  should  take  over  the  assets  and  liabilities 
of  the  old  company,  and  should  pay  or  satisfy 
the  unsecured  creditors  of  the  old  company 
within  three  months  of  the  approval  of  the 
scheme  by  the  Court.  After  the  new  company 
was  incorporated  the  lessee  applied  in  the  liqui- 
dation to  have  a  sum  provided  to  meet  his  con- 
tingent liability  for  rents,  royalties,  and  breaches 
of  covenant : — Held  (affirming  the  decision  of 
"Wright  J.),  that  the  Joint  Stock  Companies 
Arrangement  Act,  1870,  applied  to  every  person 
having  a  i)ecuniary  claim  against  a  company, 
whether  actual  or  contingent,  that  the  lessee  was 
bound  by  the  scheme,  and  that  the  application 
failed. — Per  Wright  J. :  SemUe,  the  lessee  could 
compel  the  new  company  to  indemnify  him  from 
time  to  time  as  he  should  be  called  upon  to  pay 
under  the  leases. — Per  the  Court  of  Appeal: 
Whether,  having  regard  to  Hardy  v.  Fotliergill  i 
(13  App.  Cas.  351),  the  lessee  would  have  been  1 
entitled,  apart  from  the  scheme,  to  have  assets  of  ; 
the  old  company  impounded  to  meet  his  contin- 
gent liability  under  the  leases,  qusere.  In  re 
Midland  Coal,  Coke,  and  Iron  Company. 
Ceaig's  Claim  -        -        -        -    C.  A.  267 

18.    Winding-up — Unregistered  Company  ] 

— "Jfore  than  Seven  Members" — Jurisdiction — 
Bes  judicata — Purchase  from  Liquidator — Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  s.  199.]  An 
unregistered  company  cannot  be  wound  up  under 
the  199th  section  of  the  Companies  Act,  1862, 
unless  there  are  more  than  seven  existing  mem- 
bers at  the  date  of  the  winding-up  petition.  Re- 
presentatives of  deceased  members,  trustees  of 
bankrupt  members,  and  past  members,  although 
liable  to  contribute  to  the  debts  of  the  company, 
are  not  members  within  the  meaning  of  the  sec- 
tion.— A  winding-up  order  is  not  a  judgment  in 
rem,  and,  if  made  improperly,  is  not  binding  on 
strangers. — In  re  Padstoiv  Total  Loss  and  Colli- 
sion Assurance  Association  (20  Ch.  D.  137)  dis- 
tinguished. In  re  Bowling  and  Welby's  Con- 
tract   -        -        -        -        -     C.  A.  663 

 Mortgage  by — Deed  irregularly  executed — 

Validity — Quorum  of  directors   -  621 
See  Mortgage.  1. 
CONDITION— Restraint  of  marriage        -  449 

See  Will.  1. 
CONDITIONS  OF  SALE       -        -      190,  596 

See  Vendor  and  Purchaser.  1,  2. 
CONFLICT  OF  LAWS— Administration— Land 
situate  in  Foreign  Country — Trusts  invalid  under 
Foreign  Laic — Valid  Trust  for  Sale — Application 
of  Proceeds  of  Sale— Flection.^  An  English  tes- 
tator, who  owned  some  land  in  Sardinia,  by  his 
will  gave  all  his  real  and  personal  estate  to  trus- 
tees upon  trust  for  sale  and  conversion,  and  to 
hold  the  same  until  conversion  and  the 


CONFLICT  OF  LA.W 8— coutiuued. 
of  sale  after  conversion,  upon  certain  trusts  (inter 
alia)  for  his  children  for  their  respective  lives, 
with  remainders  to  their  respective  issue.  These 
trusts  were  (as  the  Court  held  on  the  evidence) 
to  a  great  extent  invalid  under  Italian  law  as 
regarded  land  in  Italy,  the  result  being  that  the 
tenants  for  life  took  their  shares  absolutely. 
Part  of  the  land  in  Sardinia  had  been  sold  by 
the  trustees : — Held,  that,  whether  the  trustees 
or  the  children  took  the  land  as  "  heirs  "  according 
to  the  Italian  law,  the  trustees  had  power  under 
that  law,  and  that  it  was  their  duty  to  sell  the 
land,  and  that  the  proceeds  of  sale  must  be  held 
by  them  upon  the  trusts  declared  by  the  will : — 
Held,  also,  that  the  rents  of  the  unsold  land 
until  sale  would  devolve  according  to  Italian  law, 
but  that  it  was  competent  to  and  legal  for  the 
children  to  elect  that  those  rents  should  be  ap- 
plied as  if  they  had  been  income  resulting  from 
the  proceeds  of  sale.  In  re  Piercy.  Whitwhaivi 
V.  Piercy       -        -        -        -        -  •  83 

CONSOLIDATION  OF  MORTGAGES         -  61 

See  Mortgage.  2. 

CONTINGENT  LIABILITY— Proof  of— Winding- 
up     -        -        -        -        -  267 

See  Company.  17. 
CONTRACT — Announcement  of  competition  480 
See  Charity.  1. 

 Rescission— Wilful  delay— Mala  fides  385 

See  Vendor  and  Purchaser.  3. 
CONTRIBUTORY— Adjustment  of  rights  inter  se 
/See  Company.    16.  [255 
'  CONVERSION— AVill— Option  of  purchase  724 
i  >S'ee  Will.  4. 

I  COPY — Entries  in  partnership  books — Rights  of 
j  partner       -        -        -        -  462 

See  Paktnebship.  2. 
I  COPYHOLD— Title— Devise  to  trustees— Legal 
!  estate         _        _        _        _  716 

i  >SeeWiLL.  5. 

COTYHlGrKT— Dramatic  Worh— Eight  of  Repre- 
sentation— English  Proprietor — Foreign  Country 
—  Infringement  —  Injunction  —  Jurisdiction  — 
Dramatic  Copyright  Act,  1833  (3  (fc  4  Will.  4, 
c.  15),  s.  1 — Berne  Convention,  arts.  2,  9.]  An 
English  Court  has  no  jurisdiction,  at  the  instance 
of  the  English  proprietor  of  the  performing  right 
of  a  musical  dramatic  work  of  an  English  author, 
to  restrain  a  threatened  infringement  by  a  British 
subject  in  any  foreign  country  comprised  in  the 
International  Copyright  Union.— Under  the  Dra- 
matic Copyright  Act,  1833,  s.  1,  and  article  2  of 
the  Berne  Convention,  the  English  proprietor 
enjoys  in  any  country  of  the  Union  the  rights 
which  the  law  of  that  country  gives  to  natives  of 
that  country ;  and,  therefore,  proceedings  by  him 
to  restrain  an  infringement  in  that  country  by  a 
British  subject  must  be  taken  in  the  Courts  and 
according  to  the  law  of  that  country.  "  Morocco 
Bound  "  Syndicate,  Limited  v.  Harris  -  634 
2.  ■  Sale  of  Bloclts  for  Personal  Use— Tin- 
assignable  Licence — Efect  of  Verbal  Licence  — 
Copyright  Act,  1842  (5  (fe  6  Vict.  c.  45),  s.  15— 
Injunction— Substantial  Injury."}  The  Plaintiffs 
were  the  registered  owners  of  the  copyright  in 
books  containing  illustrations,  drawn  by  them- 
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selves,  of  carriages ;  and  their  principal  business 
was  to  supply  copies  of  the  drawings  to  persons 
in  the  carriage  trade  for  advertising  purposes, 
the  copies  being  generally  printed  by  themselves 
and  supplied  to  the  customers  on  advertising 
sheets. — Occasionally  the  Plaintiffs,  for  a  money 
consideration,  supplied  electro  blocks  of  the  draw- 
ings in  order  that  customers  might  themselves 
print  the  designs  with  other  matter  not  printed 
by  the  Plaintiffs ;  and  for  this  purpose  they  sold 
electro  blocks  to  L.  There  was  not  any  written 
agreement  with  or  licence  to  L.  with  reference  to 
the  use  of  the  blocks. — The  Defendants,  with 
the  permission  of  L.,  used  his  blocks  for  printing 
drawinijs  which  they  published  : — Held,  that  the 
Plaintiffs  were  entitled  to  an  injunction  to  restrain 
the  Defendants  from  using  the  blocks. — Semble, 
that  the  Court  would  not  have  granted  an  injunc- 
tion to  restrain  L.  from  personally  tising  the 
blocks,  although  lie  had  no  written  licence  to  do 
so  under  sect.  15  of  the  Copyright  Act,  1842. 
Cooper  v.  Stephens  -        -        -        -  567 

COSTS — Solicitor's  lien — Property  recovered  730 
See  Solicitor.  3. 

 Taxation — Solicitors'  Remuneration  Act 

»See  Solicitor.    1,  2.  [73,524 

 Trustees — Items  barred  by  Statute  of  Limi- 
tations -  -  -  -  202 
See  Practice.  5. 

 Winding-up — Litiuidation — Successful  liti- 
gant -  333,  758 
See  Company.    7,  8. 

COUNTER-CLAIM— Action  of  review  -  596 
See  Vendor  and  Purchaser.  2. 

COVENANT  —  Quasi- sejparation  Deed — Construc- 
tion— Concubinage — Re-cohabitation.']  A  quasi- 
separation  deed  was  executed  between  a  man 
and  a  woman,  who  had  been  living  in  con- 
cubinage, by  which  they  mutually  covenanted 
that  they  would  in  future  live  separately,  and  he 
covenanted  to  pay  her  an  annuity  during  her 
life : — Held,  that  the  obligation  to  pay  the 
annuity  did  not  cease  by  implication  upon  the 
parties  subsequently  resuming  cohabitation.  In 
re  Abdy.  Rabbeth  v.  Donaldson  C.  A.  455 
To  pay  money  or  transfer  shares — £1000 

53 


■Presents  to  directors 
[674 


pay  money  or 
worth  of  shares. 
See  Company.  5. 
To  settle  after-acquired  property 
See  Settlement.  1. 


109 


CY-PRES— Friendly  society — Objects  exhausted 
See  Friendly  Society.  [489 

 Gift  to  charity — Failure  of  particular  object 

See  Charity.    3.  [19 


DAMAGES — In  lieu  of  injunction  - 
See  Nuisance. 


287 


DEBENTURE— Action  —  Form  of  judgment  — 
Declaration  of  charge  -  -  776 
See  Company.  2. 

 Execution  creditor — Intervention  by  de- 
benture-holders -  -  734 
See  Company.  1. 


DIRECTOR— Misfeasauce- 

See  Company.  9. 
 Qualification     -        -        -        -  226 

See  Company.  4. 
 Quorum  of  directors — Invalidity  of  acts 

See  Mortgage.    1.  [629 

DISPOSSESSION— Statute  of  Limitations  -  6 11 
See  Limitations,  Statute  of.  1. 

DISSOLUTION— Building  society  -        -  121 

See  Building  Society. 
DISTRESS — Companj- — After  commencement  of 

winding-up  -        -        -        -  378 

/See  Company.  15. 

DITCH— Property  in— Boundary  hedge  — Pre- 
sumption _  -  -  -  641 
See  Limitations,  Statute  of.  1. 

DRAMA- Copyright  in  -  -  -  634 
See  Copyright.  1. 


ECCLESIASTICAL  COMMISSIONERS      -  552 

See  Ecclesiastical  Law.  1. 

ECCLESIASTICAL  LAW— Lease  of  Mines  in  Glebe 
Lands — Ecclesiastical  Commissioners  —  Might  to 
Injunction  against  Illegal  Mining — 13  Eliz.  c.  10 ; 
13  Eliz.  c.  20 ;  14  Eliz.  c.  11 ;  14  Eliz.  c.  14  ; 
5  &  6  Vict.  c.  108,  ss.  6,  20;  21  &  22  Vict.  c.  57, 
ss.  1,  2,  10.]    After  the  passing  of  the  restraining 
statutes  of  Elizabeth,  the  opening  of  mines  in 
glebe  lands,  and  the  letting  of  the  mines  by  the 
incumbent,  even  with  the  consent  of  the  patron 
and  ordinary,  were  illegal  until  the  passing  of 
5  &  6  Vict.  c.  108,  which  enabled  the  mines  to  be 
leased  with  the  consent  of  the  Ecclesiastical 
Commissioners.   The  head-note  of  Bulie  of  Marl- 
borough V.  St.  John  (5  De  G.  &  Sm.  174)  corrected. 
An  incumbent  cannot    lawfully  continue,  or 
authorize  a  tenant,  to  work  mines  in  glebe  land 
which  have  been  unlawfully  opened.  Huntley  v. 
Bussell  (13  Q.  B.  572)  and  Bartlett  v.  Phillips 
(4  De  G.  &  J.  414)  followed  on  this  point.  The 
Ecclesiastical   Commissioners  can  maintain  an 
I  action  to  restrain  the  working  of  mines  in  glebe 
I  lands  otherwise  thati  under  a  lease  sanctioned  by 
i  them.   Mines  in  glebe  land  were  illegally  opened 
I  by  the  rector  in  1850.    In  1885  his  successor 
agreed,  subject  to  the  consent  of  the  Ecclesiastical 
I  Commissioners  being  obtained,  to  lease  the  mines 
I  at  certain  royalties,  which  for  some  j^ears  were 
received  by  him  and  paid  to  the  Commissioners, 
I  who  repeatedly  pointed  out  that  the  workin<r 
was  informal,  and  that  a  lease  with  their  consent 
I  ought  to  be  applied  for.    Early  in  1894  the 
I  tenant  applied  for  a  lease,  which  was  refused 
bona  fide  and  for  adequate  reasons ; — Held,  that 
t  the  Commissioners  were  entitled  to  an  injunction 
j  to  prevent  the  further  working  of  the  mines. 
Holden  v.  TFee7,;e.s  (1  J.  &  H.  278)  explained. 
Ecclesiastical  Commissioners  v.  Wodehouse 

[652 

2.    Union  of  Benefices  Act,  1860  (23  &  24 

Vict.  c.  142) — Union  of  Benefices  Amendment  Act, 
1871  (34  &  35  Vict.  c.  90),  s.  4:— Metropolitan 
Open  Spaces  Act,  1881  (44  &  45  Vict.c.  34),  s.  1— 
Disused  Burial  Grounds  Act,  1884  (47  &  48  Vict, 
c.  72),  ss.  2,  3,  o—Open  Spaces  Act,  1887  (50  &  51 
Vict.  c.  32),  ss.  2,  4,  and  Schedule — "  Set  apart 
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ECCLESIASTICAL  LA.W— continued, 
for  the  purpose  of  Interment " — Site  of  Church 
— Statute — Construction.']  The  power  to  build 
on  the  site  of  a  metropolitan  church  sold  under 
a  scheme  made  in  pursuance  of  the  Union  of 
Benefices  Act,  1860,  is  not  interfered  with  by  the 
Union  of  Benefices  Amendment  Act,  1871.  The 
site  of  a  church  where  intramural  burial  has 
taken  place  has  not  been  "set  apart  for  the 
purposes  of  interment,"  and  therefore,  when  so 
sold,  is  not  within  the  prohibition  against  building 
in  the  Disused  Burial  Grounds  Act,  1884,  as 
affected  by  the  Open  Spaces  Act,  1887,  and  the 
Metropolitan  Open  Spaces  Act,  1881.  Sect.  5  of 
the  Disused  Burial  Grounds  Act,  1884,  applies  to 
dispositions  made  after  the  Act.  In  re  Ecclesias- 
tical Commissioners  and  New  City  of  London 
Breweey  Company's  Contract  -  -  702 
ELECTEIC  LIGHTING— Nuisance— Vibration 

See  Nuisance.  [287 
ENDOWMENT— Jurisdiction  of  Charity  Commis- 
sioners -  -  _  _  367 
See  Charity.  2. 
ESTOT'PI^L— Judgment  by  Consent  —  Action  for 
Instalment  under  Agreement — Denial  of  Agreement 
— Effect  of  Judgment  as  to  establishing  Agreement 
— Company — Winding-up — Proof  of  Z)e&^.]  A 
judgment  by  consent,  or  default,  is  as  effective  as 
an  estoppel  between  the  parties  as  a  judgment 
whereby  the  Court  exercises  its  mindon  a  contested 
case.  An  action  was  brought  against  a  company 
to  recover  an  instalment  of  a  debt  alleged  to  be 
due  under  an  agreement,  the  existence  of  which 
was  denied  by  the  company  . — Held  (affirming 
the  decision  of  Vaughan  Williams  J.),  that  judg- 
inent  by  consent  for  the  Plaintiffs  precluded  the 
liquidator  in  the  winding-up  of  the  company 
from  denying  the  existence  of  the  agreement  ou 
a  proof  being  sent  in  for  the  total  amount  due 
under  the  agreement.  JenMns  v.  Robertson 
(Law  Kep.  1  H.  L.,  Sc.  117)  distinguished.  In 
re  South  American  and  Mexican  Company. 
Ex  parte  Bank  of  England  -  C.  A,  37 
 Patent  declared  invalid — Petition  for  revo- 
cation -  -  -  -  687 
See  Patent. 

EVIDENCE— Documents— Exhibit  to  affidavit- 
Right  of  inspection  -  -  117 
See  Practice.  6. 

EXAMINATION— Public— Winding-up  3,  395 
See  Company.    10,  11. 

EXECUTION  CREDITOR— Sale— Company— In- 
tervention by  debenture-holder  -  734 
See  Company.  1. 


FRAUD— Of  partner— Liability  of  firm    -  236 

See  Partnership.  1. 
FRIENDLY  ^OGIETI— Objects  of  Society  ex- 
hausted—  Unexpended  Funds — Charity — Cy-pres 
— Bona  Vacantia — Resulting  Trust.']  In  1810  a 
society  was  established  to  raise  a  fund,  by  the 
subscriptions,  fines,  and  forfeitures  of  its  mem- 
bers, to  provide  annuities  for  the  widows  of  its 
deceased  members.  In  1830  the  rules  were  re- 
vised, and  the  society  conformed  to  the  provisions 
of  the  Friendly  Societies  Act,  1829,  but  the 
objects  of  the  society  were  in  no  way  altered.  In 


FRIENDLY  SOCIETY— continued. 
1 848  E.  became  a  member,  and  remained  a  mem- 
ber till  1878,  when  he  died  a  widower.  E.  was 
the  last  surviving  member.  The  last  honorary 
member,  who  on  joining  disclaimed  all  benefit  of 
the  society  for  his  widow,  died  in  1879.  The  last 
annuitant  died  in  1892. — The  legal  personal 
representative  of  E.  having  claimed  the  un- 
expended funds  of  the  society,  amounting  to 
£1250  : — Held,  that  the  society  was  not  a  chari- 
table institution  to  which  the  doctrine  of  cy-pres 
could  be  applied,  and  that  on  this  point  the  fact 
that  there  were  honorary  members,  whose  dona- 
tions were  applicable  for  the  benefit  of  the  widows 
of  members,  made  no  difference  ;  that  the  repre- 
sentatives of  E.,  the  surviving  member,  were  not 
entitled  to  the  funds,  neither  was  the  Crown 
entitled  to  them  as  bona  vacantia,  but  that  there 
was  a  resulting  trust  in  favour  of  the  members  of 
the  society  from  time  to  time,  or  their  respective 
legal  personal  representatives,  in  shares,  in  pro- 
portion to  the  amounts  contributed  by  each 
member  to  the  funds  of  the  society.  Cunnack  v. 
Edw^ards       -----  489 

♦ 

GLEBE  —  Inclosure  —  Award — Improvements — 

Settled  Land  Acts  -        -  348 

See  Settled  Land  Acts. 
 Mines  under     _        -        -        -  552 

See  Ecclesiastical  Law.  1. 
GUARANTY— Notice  determining  liability  573 

See  Principal  and  Surety. 

HUSBAND  AND  'WlEE—3Iarried  Woman— In- 
terest for  Life  for  separate  use.  followed  by  general 
Testamentary  Power  of  Appointment  and  Limita- 
tion to  Executors,  Administrators,  or  Assigns — 
Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  ss.  1,  2.J  Bequest  to  trustees,  in  trust 
to  pay  income  to  a  woman  married  subsequently 
to  the  Married  Women's  Property  Act,  1882,  foy 
her  life  for  her  separate  use,  and  as  to  the  capital 
for  such  persons  as  she  should  appoint  by  will, 
and,  in  default  of  appointment,  for  her  executors, 
administrators,  or  assigns : — Held,  that  by  virtue 
of  the  Married  Women's  Property  Act,  1882,  the 
life  interest  and  the  interest  in  reversion  were 
alike  limited  to  the  separate  use  of  the  married 
woman,  and  that,  on  her  releasing  her  power,  she 
would  be  absolutely  entitled. — Whittle  v.  Hen- 
ning  (2  Ph.  731)  held  not  applicable.  In  re 
Davenport.  Turner  v.  King  -  -  361 
 ■  Money  lent  by  wife  to  husband — Insolvent 

estate — Priority     _        -        -  652 

See  Administration. 
 Post-nuptial  settlement — Cesser  of  hus- 
band's interest  on  bankruptcy     -  505 

See  Bankruptcy.  3. 
 Eestraint  on  anticipation — Concurrence  of 

wife  in  breach  of  trust     -        -  544 

See  Trustee.  1. 
 Settlement — After-acquired  property  109 

See  Settlement.  1. 

INCLOSURE — General  Rules  for  Construction  of 
Inclosure  Acts — Separate  Oronership  of  Surface 
I  and  Minerals — Bight  to  worh  Minerals — Right  to 
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Support — Damage  to  Surface  Owner — RigM  to  let 
down  Surface — Burden  of  Proof— Clear  Words — 
Compensation  Clause,  Presence  or  Absence  o/.]  In 
construing  Inclosure  Acts  eacii  Act  has  to  be  in- 
terpreted according  to  its  own  provisions. — The 
general  rules  for  the  construction  of  such  Acts 
are  the  following  : — Where  the  ownership  of  the 
minerals  and  of  the  surface  is  severed,  the  prima 
facie  inference  is  that  the  owner  of  the  surface 
shall  enjoy  the  surface  allotted,  and  shall  have 
the  common  right  of  support  for  his  tenement. — 
In  order  to  rebut  this  inference  the  burden  lies  on 
the  owner  of  the  minerals  to  shew  affirmatively 
and  by  clear  words  that  he  has  the  right  of  letting 
down  the  surface.  But  express  words  are  not 
required. — The  presence  or  absence  of  a  com- 
pensation clause  is  an  important  element  in  the 
construction  of  such  Acts.  The  prima  facie  in- 
ference in  favour  of  the  surface  owner  is  strength- 
ened by  the  absence  of  any  provision  for  com- 
pensation, though  the  presence  of  a  limited 
compensation  clause  is  not  of  itself  sufficient  to 
rebut  the  inference.    Bell  v.  Earl  of  Dudley 

[182 

 Award  to  vicar  and  his  successors    -  348 

See  Settled  Land  Acts. 
INDEMNITY  —  Costs  of  action— Agreement  to 

conduct  defence     -        -        -  11 

See  Practice.  4. 

INFANT — Legacy  by  Parent  to  Infant  Child — 
Interest  by  way  of  Maintenance — Exception  to 
General  Rule — Other  Provision  by  Testator  for 
Maintenance — Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  s.  'i^— Incorpora- 
tion of  Section  into  Will.']  A  legacy  by  a  parent 
to  an  infant  child  carries  interest  by  way  of  main- 
tenance from  the  death  of  the  testator,  notwith- 
standing that  the  will  contains  a  provision  for  the 
maintenance  of  the  child  out  of  the  income  of  the 
legacy,  or  out  of  the  income  of  a  share  of  residue 
given  to  him  equally  with  the  other  children. — 
The  provisions  of  sect.  43  of  the  Conveyancing 
Act,  1881,  as  to  the  maintenance  of  infant  legatees 
must,  for  the  purpose  of  determining  whether  a 
legacy  to  an  infant  child  carries  interest,  be  treated 
as  incorporated  into  any  will  to  which  they  are 
applicable. — A  testator  bequeathed  a  legacy  to 
his  infant  son  payable  at  twenty-one,  and  legacies 
to  Ms  daughters,  one  of  whom  was  an  infant,  and 
gave  his  residuary  real  and  personal  estate  to 
trustees  upon  trusts  in  favour  of  his  children 
equally.  He  declared  that  his  trustees  might  at 
their  discretion  raise  any  part  not  exceeding  one 
moiety  of  the  expectant  share  of  any  child,  and 
apply  the  same  for  his  or  her  advancement,  pre- 
ferment, or  benefit.  The  will  contained  no  express 
provision  for  the  maintenance  of  infant  children 
out  of  income  or  otherwise,  but  the  provisions 
contained  in  sect.  43  of  the  Conveyancing  Act, 
1881,  were  applicable ; — Held,  that  sect.  43  of  the 
Conveyancing  Act,  1881,  ought  to  be  read  as  part 
of  the  will,  but  that,  though  it  were  so  read,  yet 
there  was  nothing  in  the  will  to  displace  the  ap- 
plication of  the  general  rule  applicable  to  legacies 
to  infant  children,  and  accordingly  that  the  lega- 
cies to  the  infant  son  and  daughter  respectively 
carried  interest  as  from  the  death  of  the  testator. 
In  re  Moody.    Woodroffe  v.  Moody      -  101 


INJUNCTION  —  When  granted  as  of  right  — 
Damages  in  lieu  of  -  -  287 
See  Nuisance. 

INSPECTION  OF  DOCUMENTS  —  Practice — 
Lunacy  -  _  _  _  439 
See  Lunatic.    2.  ♦ 

INTEREST— Legacy  to  infant— Maintenance 

See  Infant.  [loi 

INTERROGATORIES— Kelevancy  -  -  334 
See  Practice.  7. 

INVESTMENT— Trustee— Eight  of  cestui  que 
trust  in  remainder  to  discovery  -  474 
See  Trustee.  2. 

JUDGMENT— By  consent— Estoppel  -  37 
See  Estoppel. 

JURISDICTION— Foreign  representation  of  Eng- 
lish drama  -  -  -  -  534 
See  Copyright. 


LANDLORD  AND  TENANT  —  Proof  by  lessor 
against  company  in  winding-up  378,  753 
See  Company.    14,  15. 

LANDS  CLAUSES  ACT— Railway  Company- 
Special  Act — Underground  Railway — Subsoil  used 
apart  from  Surface — "'Appropriate  and  use" — 
Tunnel  —  Easement  — "  Land" — Purchase — Com- 
pensation— Entry  on  Lands  before  Agreement — 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  18),  ss.  3,  18,  68,  84,  dfcc.]  A  special  Act 
(incorporating  the  Lands  Clauses  Consolidation 
Act,  1845)  authorized  a  railway  company  to 
construct  an  underground  railway,  and  provided 
that,  with  respect  to  certain  lands  belonging  to 
the  Plaintiff,  the  company  should  not  be  required 
wholly  to  take  them,  but  might  "  appropriate  and 
use  the  subsoil  and  under-surface,"  subject,  how- 
ever, to  the  liability  to  make  compensation  under 
sect.  68  of  the  Landa  Clauses  Act. — The  company 
commenced  boring  through  the  subsoil  of  the 
Plaintiff's  land  for  the  purpose  of  making  a 
tunnel,  but  without  having  given  him  a  notice, 
under  sect.  18  of  the  Lands  Clauses  Act,  to  treat 
for  the  purchase  of  the  subsoil  so  used : — Held, 
that  the  company  were  taking  not  merely  an 
easement,  but  "  land" ;  that " appropriate  "  meant 
"appropriate  by  way  of  purchase";  and  that 
therefore  they  could  not  "  appropriate  and  use  " 
the  subsoil  without  first  complying  with  the  pro- 
visions of  the  Lands  Clauses  Act  as  to  the 
purchase  of  l&nd.—Semble,  the  84th  and  following 
sections  of  the  Lands  Clauses  Act,  as  to  the 
deposit  of  purchase-money  in  case  of  entry  on 
lands  before  agreement,  apply  to  the  appropria- 
tion and  user  of  subsoil  under  a  special  Act  such 
as  that  above  mentioned.  Farmer  v.  Waterloo 
AND  City  Eailway  Company       -        -  527 

LEASE — Solicitor's  remuneration — Scale  charge 
See  Solicitor.    1,  2.  [73,  624 

LEGACY — Payment  out  of  mixed  fund  -  499 
See  Will.  2. 

 ^  Satisfaction  of  debt     -        -        -  536 

See  Will.  5. 

LICENCE— To  use  blocks  for  printing — Verbal 
licence  -  -  -  _  537 
See  Copyright.  2. 
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LIMITATIONS,  STATUTE  OY— Hedge  and  Ditch 
— Presumption  of  Ownership — Dispossession — Acts 
of  Oimership — Beal  Property  Limitation  Acts, 
1833  and  1874  (3  &  4:  Will.  4,  c.  27,  s.  3 ;  37  &  38 
Vict.  c.  57,  s.  1).]  The  Plaintiff  and  Defendant 
were  owners  of  adjacent  houses.  The  gardens  of 
the  two  houses  were  formerly  separated  by  an 
open  ditch,  and  on  the  Plaintiff's  side  of  the 
ditch  was  a  hedge.  In  1868  the  owner  of  Plain- 
tiff's house  laid  drain-pipes  along  the  ditch,  into 
which  he  allowed  the  drainage  of  his  own  and 
the  Defendant's  house  to  run,  and  at  the  same 
time  coTered  in  the  ditch.  From  that  time  the 
surface  of  the  ditch  was  used  by  the  owner  of 
Defendant's  house  as  part  of  his  garden ;  and 
more  than  twelve  years  before  the  action  was 
brought  the  Defendant  paved  part  of  the  surface 
with  cobble-stones  and  laid  cinders  on  part,  and 
also  planted  a  rose-garden  and  made  a  fowl-house 
on  other  parts.  But  the  Plaintiff  continued  to 
cut  his  hedge  from  the  Defendant's  side,  and  on 
two  occasions  opened  the  ditch  to  clean  out  the 
drains: — Held  (reversing  the  decision  of  the 
Vice-Chancellor  of  the  County  Palatine  of  Lan- 
caster), that,  assuming  that  the  Plaintiff  was  the 
original  owner  of  the  ditch,  he  had  lost  the 
ownership  of  the  surface  by  lapse  of  time,  the 
acts  of  ownership  of  the  Defendant  having  been 
sufficient  to  dispossess  him  within  the  meaning 
of  the  3rd  section  of  the  3  &  4  Will.  4,  c.  27.— 
Leigh  v.  Jach  (5  Ex.  D.  264;  distinguished. — 
Quaere,  whether  the  presumption  that  a  ditch 
belongs  to  the  owner  of  the  adjacent  hedge 
applies  to  a  natural  watercourse  or  only  to  an 
artificial  ditch.    Maeshall  v.  Taylor  C.  A.  641 

2.    Mortgage — Extinguishment  of  Title  of 

Second  Mortgagee  —  Possession  of  Mortgagor  — 
— Vesting  of  Legal  Estate — Statute  of  Limitations, 
1833  (3  (&  4  Will.  4,  c.  27),  s.  34:— Beal  Property 
Limitation  Act,  1874  ( 37  &  38  Vict.  c.  57),  s.  8.] 
Sect.  34  of  3  &  4  Will.  4,  c.  27,  which  provides 
that  at  tbe  determination  of  the  statutory  period 
of  limitation  for  bringing  an  action  "  the  right 
and  title "  to  the  land  shall  be  extinguished, 
applies  as  between  a  mortgagee  and  a  mortgagor 
in  possession,  and  in  favour  of  the  latter,  although 
a  prior  mortgage  has  been  in  existence  during 
the  earlier  part  of  such  statutory  period. — The 
eflect  of  barring  the  mortgagee's  title  is  to  vest 
the  legal  estate  in  the  mortgagor,  and  therefore, 
if  he  afterwaids  grants  a  mortgage  to  another 
person,  and  the  subsequent  mortgagee  brings  an 
action  against  the  mortgagor  and  the  mortgagee 
against  whom  the  statute  has  run,  to  enforce  his 
security,  the  Plaintiff  may  rely  on  such  extin- 
guishment of  title  in  support  of  his  own  claim  as 
first  mortgagee,  although  the  mortgagor  does  not 
rely  on  the  statute  and  has,  after  the  expiration 
of  the  statutory  period,  given  his  co-Defendant  a 
written  acknowledgment.  Kibble  v.  Faie- 
THORNE  ------  219 

 Costs  of  trustees— Taxation  of  costs  -  202 

See  Practice.  5. 

LIQUIDATOE— Costs— Successful  litigant 

See  Company.   7,  8.  [333,  758 

 Voluntary — Debt  due  to — Winding-up  peti- 
tion -----  578 
See  Company.  12 


LOCAL  GOYEUVMENT— Water  Swpxjly— Water- 
works  Company — I^ocal  Authority — Bestriction  on 
Construction  of  "  Waterworks  " — Notice — Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  4,  51, 
52,  55.]  Sect.  51  of  the  Public  Health  Act,  1875, 
authorizing  a  local  authority  to  supply  its  dis- 
trict with  water,  must  be  read  in  connection  with 
sect.  52,  with  the  result,  that  the  prohibition 
contained  in  the  latter  section  is  not  absolute  but 
one  of  degree,  which  is  not  intended  to  apply  to 
a  case  where  the  local  authority  already  has  sub- 
stantial waterworks,  so  as  to  prevent  it  from 
adding  to  or  improving  them. — The  provision  in 
sect.  52,  requiring  notice  to  be  given  by  the  local 
authority  before  commencing  to  "  construct  water- 
works "  within  the  limits  of  supply  of  any  water 
company,  applies  only  to  "  new  waterworks,"  and 
does  not  apply  to  additions  or  improvements  in 
existing  waterworks.  Cleveland  Water  Com- 
pany V.  Redcar  Local  Board       -        -  168 

LUNATIC — Person  laivfully  detained  as  a  Lunatic 
— Settlement  of  Stock — Power  to  appoint  New 
Trustees — Quasi  Lunatic  Donee  of  Power — Order 
authorizing  Person  to  execute  Poicer  on  behalf  of 
Quasi  Lunatic  by  appointing  Two  named  Persons 
as  New  Trustees,  and  also  vesting  in  them  when 
appointed  the  Bight  to  call  for  a  Transfer  of  the 
Stock — Jurisdiction — Bank  of  England — "  Clean 
Order  "—Lunacy  Act,  1890  (53  &  54  Vict.  c.  5), 
s.  116,  sub-ss.  1  (g),  2,  3;  ss.  128, 129,  U2— Costs.'] 
Where  a  lunatic  is  donee  of  a  power  of  appoint- 
ing new  trustees  of  a  settlement,  the  judge  has 
jurisdiction,  under  sects.  128  and  129  of  the 
Lunacy  Act,  1890,  to  authorize  the  committee  of 
the  lunatic  to  exercise  the  power  on  his  behalf 
by  appointing  persons  named  in  the  order  to  be 
new  trustees  of  the  settlement;  and  where  the 
settlement  comprises  bank  annuities  the  order  of 
the  Judge  may  properly  go  on  to  authorize  the 
persons  so  named,  upon  their  appointment  as 
trustees,  to  call  for  a  transfer  of  the  bank  annuities 
into  their  own  names,  to  receive  the  dividends 
until  transfer,  and  to  hold  the  stock  when  trans- 
ferred upon  the  trusts  of  the  settlement.  In  re 
Shoetridge      -        -        -        -    C.  A.  278 

2.    Practice — Deceased  alleged  Lunatic — 

Inspection  of  Documents — Privilege.]  No  one  is 
allowed  to  inspect  documents  in  the  custody  of 
the  Court  in  Lunacy  without  an  order  of  one  of 
the  Masters  or  of  a  Judge  in  Lunacy. — Inspec- 
tion of  the  reports  made  to  the  Court  by  its  own 
medical  advisers  is  never  permitted. — But,  with 
this  exception,  liberty  to  inspect  documents  will 
be  given  to  any  person  who  can  satisfy  the  Master 
or  a  Judge  that  he  wants  it  for  a  reasonable  and 
proper  purpose,  provided  that  the  lunatic,  if 
living,  is  not  injured  thereby. — After  the  death 
of  the  lunatic,  the  general  rule  is  to  allow  inspec- 
tion to  any  person  claiming  an  interest  in  his 
property  who  can  satisfy  the  Court  as  above 
mentioned. — As  a  matter  of  law,  privilege  is  no 
bar  to  inspection  in  Lunacy. — Inspection  will  not 
be  permitted  to  a  litigating  party  who  applies 
for  it,  before  the  trial  of  the  litigation,  in  order 
to  find  out  his  adversary's  case. — ^The  doctrine  of 
privilege,  and  the  principles  applicable  to  inspec- 
tion, discussed  and  explained. — An  order  for  an 
inquiry  as  to  the  sanity  of  an  alleged  lunatic 
was  made  upon  the  petition  of  A.    While  the 
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inquiry  was  pending  the  alleged  limatic  died, 
having  made  a  will  in  favour  of  B.  A.  then 
brought  an  action  in  the  Probate  Division  against 
B.,  alleging  that  the  will  had  been  made  under 
undue  influence  while  the  testator  was  insane, 
and  was  invalid.  B.  counter-claimed,  asking  for 
probate,  and  applied  in  the  lunacy  for  liberty  to 
inspect  the  petition  and  the  affidavits  in  support 
thereof,  which  were  in  the  custody  of  the  Court, 
in  order  that  she  might  ascertain  what  allega- 
tions of  mental  incapacity  were  intended  to  be 
made  at  the  trial  of  the  action,  and  that  she 
might  have  an  opportunity  of  rebutting  them : — 
Held,  that  an  order  for  inspection  ought  not  to 
be  made  in  such  a  case.    In  re  H.  W.  Strachan 

[C.  A.  439 


-  101 


motive — Interference 
-  145 


MAINTENANCE— Infant 
See  Infant. 

MALA  FIDES  —  Indirect 
with  watercourse 
See  Watercourse. 

MINE  —  Eight  to — Support  of  surface — Con- 
struction of  Inclosure  Acts  -  182 
See  Inclosure. 

 Under  glebe  lands      -        _        -    552  i 

See  Ecclesiastical  Law.    1.  ] 

MIXED  FUND— Rateable  payment  of  legacies 

See  Will.    1.  [499  j 

MORTGAGE  —  Colliery  —  Implied  Transfer  of  I 
Business — Mortgagee  in  Possession — Manager  and 
Receiver  —  Mortgage  hy  Company — Validity  of  \ 
Deed  irregularly  executed.']  A  colliery  company  { 
executed  a  mortgage  to  a  banking  company  by 
sub-demise  of  their  lands,  mines,  and  seams  of  [ 
coal  and  other  premises  comprised  in  certain 
leases,  and  also  their  buildings  and  some  of  their 
fixed  machinery.  Default  having  been  made  of 
principal  and  interest,  the  bank  took  possession  of  | 
the  mines  and  appointed  a  receiver  of  the  income, 
but  did  not  work  the  mines.  They  afterwards 
brought  a  foreclosure  action  against  the  colliery 
company,  and  moved  for  a  receiver  and  manager 
of  the  colliery  : — Held  (reversing  the  decision  of 
North  J.),  (1.)  that  although  the  business  of  the 
colliery  was  not  expressly  mentioned  in  the  mort- 
gage deed,  it  was  intended  to  pass  and  did  pass 
to  the  mortgagees,  and  tiiat  they  were  entitled  to 
apply  in  the  action  for  a  receiver  and  manager  of 
the  colliery;  (2.)  that  the  Court  would,  in  the 
exercise  of  its  discretion,  appoint  a  receiver  and 
manager,  although  the  mortgagees  had  taken 
possession  and  appointed  a  receiver  of  the  income. 
—Whitley  v.  Challis  ([1892]  1  Ch.  64)  distin- 
guished.— The  directors  of  a  joint  stock  company 
had  power  under  their  articles  to  fix  the  number 


MORTGAGE — continued. 

and  Mahony  v.  East  Holyford  Mining  Company 
(Law  Rep.  7  H.  L.  869)  followed.  County  of 
Gloucester  Bank  v.  Rudry  Merthye  Steam 
AND  House  Coal  Colliery  Company    C.  A.  629 

2.    Consolidation  —  First  Mortgages  of 

different  Properties  to  distinct  Mortgagees — Second 
Mortgage  of  all  Properties  to  one  Mortgagee — 
Subsequent  Union  of  First  Mortgages — Bedemp- 
tion.']  The  owner  of  several  houses  in  the  years 
1863-1866  executed  first  mortgages  of  them  to 
different  mortgagees  for  distinct  sums.  In  1868 
he  gave  a  second  mortgage  on  all  the  houses  to- 
the  Plaintiff's  predecessors  in  title.  In  1885  the 
second  mortgage  was  transferred  to  the  Plaintiff. 
Before  1893  all  the  first  mortgages  had  become 
vested  in  the  Defendants.  In  1893  the  Plaintiff 
brought  an  action  against  the  Defendants  to- 
redeem  two  of  the  first  mortgages  upon  payment 
of  the  amount  due  under  them  only. — It  was  held 
by  Romer  J.,  following  Vint  v.  Padget  (2  De  G-.  & 
J.  611)  and  Ticeedale  v.  Tiveedale  (23  Beav.  341), 
that  the  Defendants  were  entitled  to  consolidate 
all  the  first  mortgages: — Held,  by  the  Court  of 
Appeal,  that  Vint  v.  Padget,  being  the  decision  of 
a  Court  of  co-ordinate  jurisdiction,  could  not  be 
overruled  by  their  Lordships,  and  that  the  appeal 
must  be  dismissed.  Pledge  v.  Care  -  C.  A.  51 
 Deceased  mortgagee — Personal  representa- 
tive— ^Vesting  order  -  -  700' 
See  Trustee.  4. 

•  Possession  of  mortgagor — Statute  of  Limita- 


tions -----  219 
See  Limitations,  Statute  of.  2. 

Ship— Registration — Priority  -  408 

See  Ship. 


MORTMAIN — Reversionary  interest  in  land 
See  Charity.  4. 
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NOTICE— Mortgage— Ship— Priority— Registra- 
tion -----  408 
See  Ship. 

NUISANCE — Statutory  Powers — Electric  Lighting 
— Vibration — Noise — Structural  Damage — Right 
of  Reversioner  to  Sue — Injunction — Damages — 
Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56), 
ss.  10,  12,  sub-s.  2,  ss.  17,  32 — Electric  Lighting 
Act,  1888  (51  &  52  Vict.  c.  12)— Lord  Cairns'  Act 
(21  &  22  Vict.  c.  27)  —  Jurisdiction.]  Lord 
Cairns'  Act  (21  &  22  Vict.  c.  27),  in  conferring 
upon  Courts  of  Equity  a  jurisdiction  to  award 
damages  instead  of  an  injunction,  has  not  altered 
the  settled  principles  upon  which  those  Courts 
interfered  by  way  of  injunction;  and  in  cases 
of  continuing  actionable  nuisance,  the  juris- 
diction so  conferred  ought  only  to  be  exercised 
under  very  exceptional  circumstances. — There 


of  directors  which  should  form  a  quorum.    By  a   is  nothing  in  the  Electric  Lighting  Act,  1882 


resolution  they  fixed  three  as  a  quorum.  A  meet- 
ing of  directors,  at  which  two  only  were  present, 
authorized  the  secretary  to  affix  the  company's  seal 
to  a  mortgage,  which  was  accordingly  done  by  the 
secretary  in  the  presence  of  the  same  two  direc- 
tors : — Held,  that  as  between  the  company  and 
the  mortgagees,  who  had  no  notice  of  the  irregu- 
larity, the  execution  of  the  deed  was  valid. — 
Royal  British  Bank  v.  Turquand  (6  E.  &  B.  327) 


to  relieve  undertakers  thereunder  from  lia- 
bility to  an  action  at  common  law  for  nuisance 
to  their  neighbours  caused  by  their  works. — 
Sect.  10  of  the  Electric  Lighting  Act,  1882,  read 
together  with  sect.  32  thereof,  is  confined  to 
construction  of  the  works  required  to  supply 
electricity,  and  does  not  apply  to  their  subsequent 
user  ;  and  sect.  17  refers  to  payment  of  compensa- 
tion for  damages  caused  by  the  execution  oi  such 
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works,  and  not  to  damages  caused  by  their  user 
when  constructed. — An  electric  lighting  company 
erected  powerful  engines  and  other  works  on  land 
near  to  a  house  which  was  subject  to  a  lease. 
Owing  to  excavations  for  the  foundations  of  the 
engines,  and  to  vibration  and  noise  from  the 
working  of  them,  structural  injury  was  caused  to 
the  house,  and  annoyance  and  discomfort  to  the 
lesse6.  The  lessee  and  the  reversioners  brought 
separate  actions  against  the  company  for  an 
injunction  and  damages  in  respect  of  the  nuisance 
and  injury  thus  occasioned. — Kekewich  J.,  after 
finding  on  the  evidence  that  the  Defendants  had 
created  a  continuing  nuisance  as  regards  the 
lessee,  and  had  caused  structural  injury  to  the 
house,  held,  that  both  the  lessee  and  the  rever- 
sioners were  entitled  to  relief,  but,  under  the 
circumstances,  by  way  of  damages  and  not  of 
injunction. — The  Plaintiffs  in  both  actions  ap- 
pealed against  the  refusal  of  the  injunction  ;  and 
the  Court  of  Appeal  held  that  there  was  nothing 
in  either  case  to  justify  the  Court  in  refusing  to 
aid,  by  injunction,  the  legal  rights  which  had 
been  established,  and  that  the  appeal  must  be 
allowed. — Per  A.  L.  Smith  L.J.  :  It  may  be  stated 
as  a  good  working  rule  that  damages  may  be 
given  in  substitution  for  an  injunction  in  cases 
where  there  are  found  in  combination  the  four 
following  requirements,  viz.,  where  the  injury  to 
the  plaintiff's  legal  rights  is  (1.)  small,  (2.) 
capable  of  being  estimated  in  money,  (3.)  can 
be  adequately  compensated  by  a  small  money 
payment,  and  (4.)  where  the  case  is  one  in  which 
it  would  be  oppressive  to  the  defendant  to  grant 
an  injunction.  Shelfee  v.  City  of  London 
Electeic  Lighting  Company.  Meux's  Beeweey 
Company  v.  City  of  London  Electeic  Lighting 
Company       -        -        -        -      C.  A.  287 

OFFICIAL  RECEIVEE— Winding  up  of  company 
— Public  examination — Eepoit — Allega- 
tions as  to  fraud  _  -  .  3 
See  Company.  10. 

OPTION  OF  PURCHASE— Will— Codicil  confirm- 
ing will — Conversion  -  -  724 
8ee  Will.  4. 

OEDEE — Eehearing — J  urisdiction  -  141 

See  Peactice.  9. 

7  ARTHERSmT— Liability  for  Acts  of  one  Partner 
— Firm  of  Solicitors — Deposit  of  Securities  payable 
to  Bearer  —  Scope  of  Partnership  —  Partnership 
Act,  1890  (53  &  54  Vict.  c.  39),  ss.  11,  12.]  The 
Plaintiff  applied  to  E.,  a  member  of  a  firm  of 
solicitors,  to  obtain  for  him  a  loan  on  the  mort- 
gage of  his  freehold  estate.  E.  obtained  the  loan 
from  some  clients  of  the  firm,  but  informed  the 
Plaintiff  that  the  mortgagees  required  collateral 
security  as  well ;  and  the  Plaintiff  accordingly 
deposited  with  E.  certain  share  warrants  payable 
to  bearer.  A  mortgage  deed  of  the  freehold  estate 
was  theu  prepared  by  E.  and  executed  by  the 
Plaintiff,  in  which,  however,  no  mention  was 
made  of  the  deposit  of  the  share  warrants  or  of 
any  collateral  security.  The  mortgagees  had  not 
in  fact  required  collateral  security,  and  neither 
they  nor  E.'s  partners  had  any  knowledge  of  the 


PAETNEESHIP— cojiiwwecZ. 
deposit  of  the  share  warrants.  E.  afterwards  sold 
the  shares  and  appropriated  the  proceeds  to  his 
own  use  and  absconded.  On  two  previous  occa- 
sions the  plaintiff  had  deposited  the  same  securi- 
ties with  E.  to  enable  him  to  raise  temporary 
loans,  notice  of  which  transactions  appeared  in 
the  books  of  the  firm ;  and  it  appeared  that  the 
firm  were  in  the  habit  of  holding  securities  pay- 
able to  bearer,  and  also  sums  of  money,  for  their 
clients  : — Held  (reversing  the  decision  of  Keke- 
wich J.),  in  an  action  by  the  Plaintiff  to  redeem 
the  mortgage  and  to  make  the  mortgagees  and 
the  partners  of  E.  liable  for  the  loss  of  the  shares, 
that  it  was  within  the  scope  of  the  apparent 
authority  of  E.  to  take  the  custody  of  the  share 
warrants  payable  to  bearer,  and  that  his  partners 
were  liable  for  his  misappropriation  of  them : — 
But  held  (affirming  the  decision  of  Kekewich  J.), 
that  as  the  rnortgagees  had  given  no  instructions 
to  E.  to  obtain  collateral  security,  and  were  igno- 
rant of  the  deposit  of  the  share  warrants,  he  was 
not  their  agent  in  receiving  them,  and  they  were 
not  responsible  for  their  \o&Q.—Cleather  v.  Twisden 
(28  Ch.  D.  340)  considered  and  distinguished. 
Ehodes  v.  Moules    -        -        -      C.  A.  236 

2.   Partnership  Boolis— Right  of  Partner 

to  make  Copies  of  Entries— Partnership  Act,  1890 
(53  &  54  Vict.  c.  39),  s.  24,  suh-s.  9.]  Held  (by 
Stii-ling  J.  and  by  the  Court  of  Appeal),  that  a 
partner  is  entitled  during  the  continuance  of  the 
partnership  to  make  copies  of  entries  in  the 
partnership  books,  even  with  the  avowed  object  of 
using  those  entries  after  the  termination  of  the 
partnership  to  assist  him  to  compete  in  business 
with  his  former  partners.    Teego  v.  Hunt 

[C.  A.  462 

PATENT — Validity  —  Infringement  —  Revocation 
—Estoppel— Patents,  &c..  Act,  1883  (46  &  47  Vict, 
c.  57),  s.  26.]  In  an  action  for  infringement  of  a 
patent,  the  Court  held  that  one  of  the  claims  in 
the  specification  had  been  anticipated,  and  de- 
clared the  patent  invalid.  The  Defendant  then 
presented  a  petition  for  revocation  of  the  patent. — 
Held,  that  the  Plaintiffs  were  not  estopped  from 
setting  up  the  validity  of  the  claim  on  the  peti- 
tion.   In  re  Deeley's  Patent     -       C.  A.  687 

PETITION— Winding  up  of  company— Petition- 
ing creditor  —  Debt  due  to  voluntary 
liquidator  -  -  -  -  578 
See  Company.  12. 

POWEE— Appointment— Copyholds        -  716 

See  Will.  5. 
 To  appoint  trustee — Lunatic — Order  autho- 
rizing person  to  execute  power  -  278 
See  Lunatic.  1. 
T'RhG'^lQ-E— Appeal— Order  of  Single  Judge  of 
Court  of  Appeal — Judicature  Act,  1873  (36  &  37 
Vict.  c.  66),  s.  52  —  Supreme  Court  of  Judi- 
cature (Procedure)  Act,  1894  (57  &  58  Vict.  c.  16), 
s.  1,  suh-s.  1  (&).]  A  motion  to  discharge  or  vary 
an  order  of  a  single  Judge  of  the  Court  of  Appeal, 
under  the  52nd  section  of  tha  Judicature  Act, 
1873,  is  not  an  appeal  within  the  meaning  of  the 
1st  section  of  the  Supreme  Court  of  Judicature 
(Procedure)  Act,  1894,  and  may  be  made  without 
leave  of  the  Judge  or  of  the  Court  of  Appeal. 
Boyd  v.  Bischoffsheim  -        -        -    C.  A.  1 


[1895]  1  Ch. 


IXDEX. 


795 


PRACTICE— C07iif/irf6£?. 

2.   Appeal — Order  in  Chamhers — Motion 

to  Discharge — Leave  from  Judge  or  Court  of  Ap- 
peal—Judicature Act,  1873  (36  &  37  Vict.  c.  66), 
A".  50 — Supreme  Court  of  Judicature  {Procedure) 
Act,  1894  (57  &  58  Vici.  c.  16),  s.  1.]  Notwith- 
standing the  regulations  as  to  appeals  in  sect.  1 
of  the  Supreme  Court  of  Judicature  (Procedure) 
Act,  1894,  an  unsuccessful  litigant  in  Chambers 
in  the  Chancery  Division  still  has  three  alterna- 
tives— either  to  move  before  the  Judge  in  Court 
to  discharge  the  order  made  in  Chambers,  or  to 
have  the  matter  adjourned  into  Court,  or  to  obtain 
leave  from  the  Judge  to  go  to  the  Court  of  Appeal 
direct  upon  his  certificate  that  no  further  argu- 
ment is  required.  But,  with  a  view  to  preventing 
delay  and  expense,  the  Court  will,  as  far  as 
possible,  discourage  motions  to  discharge  orders 
made  in  Chambers. — A  motion  to  discharge  an 
order  made  in  Chambers  is  not  an  "  appeal,"  but 
a  rehearing.    Boake  v.  Stevenson         -  358 

3.  —  Appeal — Time  for  Appealing — "  Refusal 
of  an  Application" — Order  LViii.,  r.  15.]  A 
judgment  or  order  of  the  Court  refusing  part  of 
the  relief  sought  by  the  PlaintitF,  and  granting 
other  part  of  such  relief,  is  not  "  the  refusal  of  an 
application"  within  the  meaning  of  Order  lviii., 
r.  15,  so  as  to  cause  the  time  for  appealing  there- 
from to  run  from  the  date  when  the  judgment 
or  order  was  made.  Shelfeb  v.  City  of  London 
Electric  Lighting  Company.  Meux's  Beewery 
Company  v.  City  of  London  Electric  Lighting 
Company         -        -        -        -    C.  A.  287 

4.   Conduct  of  Action — Agreement  that  a 

Third  Party  shall  conduct  Defence  of  Action — 
Retainer  of  Solicitor — Appeal  to  House  of  Lords — 
Withdrawal  of  Retainer — Injunction.']  The  De- 
fendant in  an  action  for  the  infringement  of  a 
patent  for  machines  agreed  with  M.,  from  whom 


PRACTICE  —continued. 

By  the  judgment  in  an  action  it  was  referred  to 
the  Taxing  Master  to  tax  as  between  solicitor  and 
client  the  costs  of  the  retiring  trustees  of  a  settle- 
ment, including  therein  any  charges  and  expenses 
that  had  been  properly  incurred  by  them  as  such 
trustees,  and  they  were  to  pay  and  retain  such 
costs  when  taxed  out  of  the  capital  moneys  sub- 
ject to  the  trusts  of  the  settlement.    The  bill  of 
costs  carried  in  by  the  trustees  included  items  for 
costs  which  were  statute-barred.    Some  of  these 
amounts  had  been  actually  paid  by  the  trustees 
to  their  solicitors  after  they  were  barred,  and 
others  remained  unpaid,  but  the  trustees  desired 
to  pay  them : — Held,  that  the  object  of  the  direc- 
tion for  taxation  was  to  give  effect  to  the  trustees' 
right  of  indemnity,  which  extended  not  merely 
to  claims  which  could  be  enforced  by  action,  but 
to  all  fair  claims  of  every  kind,  and  that  there- 
fore these  costs,  which  the  trustees  had  properly 
I  incurred,  and  which  were  paid  or  payable  to  their 
I  solicitors,  ought,  notwithstanding  that  they  were 
j  statute-barred,  to  be  included  in  the  costs  which 
were  to  be  paid  and  retained  out  of  the  capital 
moneys  subject  to  the  settlement.— The  allowance 
i  on  taxation  of  the  costs  of  copies  of  correspond- 
ence used  at  the  trial  of  an  action  is  a  matter  for 
I  the  discretion  of  the  Taxing  Master  ;  but  in  exer- 
,  cising  his  discretion  he  ought  to  ascertain  what 
part  of  the  correspondence  was  in  his  judgment 
j  necessary  and  proper  to  be  supplied  to  counsel 
\  and  the  Court  for  the  proper  argument  and  deci- 
j  sion  of  the  case.    Where,  in  answer  to  objections 
j  to  his  taxation  of  the  costs  of  such  a  correspond- 
j  ence,  the  Taxing  Master  merely  stated  that  he 
had  allow^ed  one-third,  i.e.,  1159  folios,  "  which  in 
his  judgment  and  discretion  comprised  all  that 
was  necessary  and  proper  to  allow,"  the  matter 
I  was  referred  back  to  him ;  but,  on  his  reporting 
that  he  had  reconsidered  the  matter  from  the 


^.t  complained  of,  |     -^^     ^j^^  ^^^^^  indicated,  and  had  arrived  at 


that  M.  should  have  the  sole  conduct  of  the 
defence  of  the  action  and  that  his  solicitor  should 
be  employed  in  the  proceedings,  on  giving  an 
indemnity  to  the  Defendant  against  damages  and 
costs. — A  deed  of  indemnity  was  accordingly 
executed,  and  the  Defendant  gave  a  retainer  to 
M.'s  solicitor  to  act  for  him  "  in  the  defence  of 
the  action  and  any  appeals  therefrom."  The 
action  was  tried  and  an  apjDcal  brought  to  the 
Court  of  Appeal,  in  which  the  Defendant  was 
defeated.  An  appeal  was  then  presented  in  his 
name  to  the  House  of  Lords,  and  a  deposit  for 
costs  paid;  but  the  Defendant,  wishing  to  stop 
the  proceedings,  withdrew  his  retainer  of  M.'s 
solicitor,  and  took  steps  to  withdraw  the  appeal 
to  the  House  of  Lords ; — Held,  that  M.  was  en- 
titled to  an  injunction  to  restrain  the  Defendant 
from  breaking  his  agreement  to  allow  M.  to  con- 
duct the  defence,  and  from  withdrawing  his 
retainer  of  M.'s  solicitor.  But  under  the  circum- 
stances the  Court  took  an  undertaking  from  M.  to 
give  a  further  indemnity  against  extra  costs  in 
the  House  of  Lords.   Montfoets  v.  Maesden 

[C.  A.  11 

5.   Costs  —  Taxation  —  Items  barred  by 

Statute  of  Limitations — Costs,  Charges,  and  Ex- 
penses of  Trustees — Costs  payable  by  Trustees  to 


a  conclusion  not  substantially  differing  from  that 
at  which  he  had  previously  arrived,  a  summons 
to  vary  his  certificate  was  dismissed.  Budgett 
V.  Budgett   -----  202 

6.  Evidence — Affidavit,  Exhibit  to — Right 

of  Inspection.]  Irrespective  of  any  question  as 
to  discovery,  property,  or  privilege,  if  a  document 
is  made  an  exhibit  to  an  afl&davit,  any  person 
who  has  the  right  to  inspect  and  take  copies  of 
the  affidavit  has  a  similar  right  as  to  the  exhibit 
also.    In  re  Hinchliffe       -        -    C.  A.  Il7 

7.    Interrogatories — Relevancy — Previous 

Transactions  between  the  same  Parties — Rules  of 
Supreme  Court,  1883,  Order  xxxi.,  r.  1.]  An 
action  was  brought  for  a  declaration  that  a  piece 
of  land  which  had  been  purchased  by  the  Defen- 
dant and  C.  in  1873  was  purchased  by  them  as 
co-partners,  and  for  accounts  of  the  partnership 
and  consequential  relief.  The  Defendant  denied 
the  partnership.  The  Plaintiff  exhibited  inter- 
rogatories to  the  Defendant  asking  for  particulars 
of  purchases  of  land  by  the  Defendant  and  C. 
previous  and  subsequent  to  1873,  in  order  to 
prove  that  they  had  been  co-partners  in  various 
other  purchases  similar  to  that  of  1873: — Held 
(reversing  the  decision  of  the  Vice-Chancellor  of 


their  Solicitors—  Volumirwus  Correspondence  used   the  County  Palatine  of  Lancaster),  that  the  in- 
at  Trial — Discretion  and  Duty  of  Taxing  Master.]  '  terrogatories  were  irrelevant  to  the  issue  in  the 
Vol.  I.  1895.  3  £  1 
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FB.ACT1CE— continued. 

action  and  oppressive,  and  that  they  ought  not  to 
be  allowed.    Kennedy  v.  Dodson    -    C.  A.  334 

8.    Receiver — Receiver's  Recognizance — 

Rents  and  Profits  of  Real  Estate — Insurance 
Money — Repairs — Sureties — Extent  of  Liability.'] 
In  ascertaining  the  liability  of  sureties  under  a 
receiver's  recognizance,  the  Court  proceeds  on 
the  principle  that  the  surety  is  liable  (to  the 
extent  of  the  amount  of  the  penalty)  for  all  sums 
of  money  which  the  receiver  himself  was  pro- 
perly liable  to  pay  into  Court  or  account  for: 
consequently,  where  a  receiver  of  "rents  and 
profits "  of  real  estate  had  (1.)  insured  some  of 
the  farm  buildings  in  his  own  name,  and  received 
and  misapplied  the  insurance  money,  had  (2.) 
received,  and  not  accounted  for,  dividends  on 
Consols  in  Court  representing  proceeds  of  sale  of 
real  estate,  had  (3.)  received,  under  an  order  of 
the  Court,  money  representing  personal  estate, 
to  be  spent  in  repairs,  which  he  had  misappro- 
priated : — Held,  that  the  sureties  had  been  pro- 
perly charged  in  respect  of  these  three  items. — 
Practice  and  duties  of  receivers  of  rents  and 
profits  as  to  insurance  and  repairs  discussed. 
Jn  re  Gkaham.    Graham  v.  Noakes       -  66 

9.  ■   Rehearing — Order  of  Court — Misre- 
presentation— Jurisdiction.']  The  Court  has  no 
jurisdiction  to  rehear  or  alter  an  order  after  it 
has  been  passed  and  entered,  provided  that  it 
accurately  expresses  the  intention  of  the  Court. — 
An  application  was  made  in  an  action  that  certain 
costs  which  the  Applicant  had  by  a  previous  order 
in  the  action  been  directed  to  pay  might  be  made 
costs  in  the  action,  and  for  a  stay  of  proceedings 
under  the  order  on  the  ground  that  the  order 
liad  been  obtained  by  misrepresentation  : — Held 
(affirming  the  decision  of  the  Vice-Chancellor  of 
the  County  Palatine  of  Lancaster),  that  this  was 
in  effect  an  application  to  rehear  the  previous 
order,  and  that  the  Court  had  no  jurisdiction  to 
entertain  it. — Staniar  v.  Evans  (34  Ch.  D.  470) 
observed  upon.  Peeston  Banking  Company  v. 
William  Allsup  &  Sons      -        -    C.  A.  141 

10.    Review,  Action  of — Summons  under 

'Vendor  and  Purchaser  Act]  Where  a  good  title 
has  been  declared  on  a  summons  under  the  Vendor 
and  Purchaser  Act,  1874,  the  purchaser  is  not  at 
liberty  to  reopen  the  question  by  way  of  review, 
unless  he  can  prove  tliat  since  the  order  on  the 
summons  he  has  discovered  material  facts,  which 
he  could  not  with  reasonable  diligence  have  dis- 
covered earlier,  shewing  that  the  title  is  defec- 
tive; in  which  case  he  may  bring  an  action  of 
review,  the  jurisdiction  of  the  old  Court  of 
Chancery  as  to  allowing  proceedings  by  way  of 
review  being  still  exercisable  by  the  Chancery 
Division  of  the  High  Court :  but,  semble,  an  action 
of  review  can  now  be  commenced  without  leave. 
In  re  Scott  and  Alvarez's  Contract.  Scott  v. 
Alvarez  -  -  -  -  C.  A.  596 
 Debenture-holders'  action — Form  of  judg- 
ment -  -  -  -  -  776 
See  Company.  2. 

 Lunacy — Inspection  of  documents    -  439 

See  Lunatic.  2. 
.  Trustee  Acts — Vesting  order  -        -  638 

See  Trustee.  3. 


PRECATORY  TRUST— Construction  of  will  373 
See  Will.  3. 

PRINCIPAL  AND  SURETY— Ex|?re8s  Power  to 
give  Notice  determining  Liability  of  Guarantor — 
Effect  of  Notice  only  of  Guarantor s  Death — Mean- 
ing of  '*  Representatives.^']  A  joint  and  several 
continuing  guaranty  bond  provided  that  the 
obligors,  or  any  one  or  more  of  them,  or  their 
respective  "  representatives,"  might  determine 
their  or  his  liability  by  a  month's  notice  in  writ- 
ing to  the  obligees.  One  of  the  obligors  having 
died,  his  executor,  who  was  unaware  of  the  bond, 
gave  the  obligees  notice  only  of  his  death : — 
Held,  that  "  representatives  "  included  executors, 
and  that,  notwithstanding  the  notice,  the  estate 
of  the  deceased  obligor  was  liable  for  indebted- 
ness incurred  by  the  principal  debtors  after  his 
death. — Observations  of  Bowen  J.  in  Coulthart 
V.  Clementson  (5  Q.  B.  D.  42,  48)  considered. 
In  re  Silvester.  Midland  Railway  Company 
V.  Silvester  -----  573 

 Surety  for  receiver — Extent  of  liability  66 

See  Practice.  8. 

PRIVILEGE — Inspection  of  documents — Lunatic 
See  Lunatic.    2.  [439 

PROOF  OF  DEBTS— Winding-up  •   267,  378,  763 

See  Company.    14, 15,  17. 

PROTECTED  TRANSACTION— Charging  order 
See  Bankruptcy.    1.  [325 

PUBLIC  EXAMINATION— Winding-up     3,  396 
See  Company.    10,  11. 

RAILWAY — Commissioners— J urisdiction,  whether 
exclusive — Railway  and  Canal  Traffic  Act,  1854 
(17  &  18  'Vict.  c.  31),  s.  6 — Railway  and  Canal 
Traffic  Act,  1888  (51  &  52  Vict.  c.  25),  ss.  9,  10.] 
The  special  Act  of  the  Plaintiff  company  pro- 
vided, by  sect.  23,  sub-sect.  1,  that  the  Defendant 
company  should  punctually  and  regularly  forward, 
and  afford  all  reasonable  facilities  for,  goods  and 
mineral  traffic  destined  for  or  coming  from  the 
undertaking  of  the  Plaintiff  company,  from  or 
to  certain  specified  places,  at  rates  per  mile  not 
greater  than  the  lowest  rate  which  should  for 
the  time  being  be  charged  by  the  Defendant 
company  for  like  traffic  to  or  from  certain  specified 
docks ;  and,  by  sub-sect.  3,  that,  if  at  any  time, 
on  application  made  by  the  Plaintiff  company 
to  the  Eailway  Commissioners  sitting  as  arbi- 
trators, the  Commissioners  should  decide  that 
the  Defendant  company  had  failed  to  give  any 
of  the  facilities  therein  provided  for,  and  should 
not,  within  reasonable  time  after  notice,  have 
remedied  such  failure,  then  the  Plaintiff  com- 
pany might  run  over  and  use  with  their  engines, 
carriages,  &c.,  certain  specified  portions  of  the 
railways  belonging  to  the  Defendant  company : — 
Held,  that,  even  if  sub-sect.  3  applied  to  a  com- 
plaint by  the  Plaintiff  company  that  the  Defen- 
dant company  had  been  charging  rates  higher 
than  they  were  authorized  by  sub-sect.  1  to 
charge,  it  did  not  confer  on  the  Railway  Com- 
missioners an  exclusive  jurisdiction,  and  tliat  the 
ordinary  jurisdiction  of  the  Courts  was  not 
ousted : — Held,  also,  that  the  Commissioners  had 
not  in  such  a  case  an  exclusive  jurisdiction  by 
virtue  of  sect.  9  of  the  Railway  and  Canal  Traffic 
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UMLW  AY— continued. 

Act,  1888,  and  sect  6  of  the  Railway  and  Canal 
Traffic  Act  of  1854.  Baeky  Railway  Company 
V.  Taff  Vale  Railway  Cosipany    -    C.  A.  128 

 Underground  railway — Entry  on  land  before 

agreement — Subsoil  -  -  627 
See  Lands  Clauses  Act. 

RATES — Beneficial  occupation — Liquidator  of 
company  -  _  -  _  402 
See  Company.  13. 

RECEIVER — Mortgage  of  colliery — Mortgagee 
in  possession         _        _        _  629 

See  MOKTGAGE.  1. 

 •  Official — Report  of —Allegations  of  fraud — 

Public  examination  -  -  3 
See  Company.  10. 

 Recognizances — Liability  of  sureties  66 

See  Peactice.  8. 

RECTIFICATION— Voluntary  deed  -  742 
See  Settlement.  3. 

REDUCTION  OF  CAPITAL— Extinguishment  of 
shares  _  -  _  _  691 
See  C03IPANY.  3. 

REGISTRATION— Mortgage-^Ship— Priority 

See  Ship.  [408 

REHEARING— Jurisdiction  to  rehear  -  141 
See  Peactice.  9. 

RENT — Company — Winding  up  of  company 

See  Company.    14,  15.  [753,  378 

RES  JUDICATA— Order  for  winding-up  —  Un- 
registered company  -  -  663 
See  Company.  18. 

RESCISSION— Contract  —  Wilful  delay  in  re- 
scinding -  -  -  -  385 
See  Vendoe  and  Pcechasee.  3. 

RESTRAINT  OF  MARRIAGE— Condition— Will 
See  Will.    1.  [449 

RESTRAINT  ON  ANTICIPATION  —  Power  to 
remove — Concurrence  of  wife  in  breach 
of  trust  -  -  -  -  544 
See  Teustee.  1. 

RETAINER  OF  SOLICITOR— Revocation  -  11 
See  Peactice.  4. 

REVENUE — Power  of  Appointment — Successive 
Appointments — Account  Duty — Customs  and  In- 
land Revenue  Act,  1881  (44  &  45  Vict.  c.  12),  s.  38, 
suh-s.  2  (c) — Administration — Costs.^  The  donee 
of  a  power  of  appointment  over  a  sum  of  New  3 
per  cent.  Annuities  made  successive  appointments 
by  deed  of  specific  amounts  of  the  annuities, 
subject  to  her  own  life  interest,  and  by  will 
appointed  the  amount  not  appointed  by  deed : — 
Held,  that  the  account  duty  payable  under  the 
Customs  and  Inland  Revenue  Act,  1881,  and 
costs  of  administering  the  fund  must  be  borne  by 
the  appointees  rateably.  In  re  Shaw.  Tucket 
V.  Shaw         _____  343 

REVIEW  —  Action  of — Discovery  of  material 
facts  -  _  -  _  _  596 
See  Peactice.  10. 

RULES  IN  WINDING-UP,  1890,  r.  31      -  758 

See  Company.  8. 


RULES  OF  SUPREME  COURT,  Order  XXXI, 
r.  1    -        -        -        -        -  334 

See  Peactice.  7. 
 Order  LVIIL,  r.  15      -        -        -  287 

See  Peactice.  3. 

 Order  LXV.,  r.  11        -        -        -  474 

See  Tetjstee.  2. 

RULES  UNDER  SOLICITORS'  REMUNERATION 
ACT,  1881,  r.  2,  Sched.  I.,  Part  11. 
See  Solicitoe.    1,  2.  [73,  524 


SCALE  CHARGE — Solicitors'  Remuneration  Act 
See  Solicitoe.    1,  2.  [73,  524 

SCHEME  OF  ARRANGEMENT— Winding-up— 
Proof  of  debts  -  -  -  267 
See  Company.  17. 

SCHOLARSHIP— Refusal  to  elect  to— Action  by 
candidate— Consent  of  Charity  Commis- 
sioners _  _  _  _  480 
See  Chaeity.  1. 

SECURITY— Payable  to  bearer  —  Deposit  with 
Solicitor  -  -  -  -  236 
See  Paetneeship.  1. 

SEPARATE  USE— Married  Women's  Property 
Act — Limitation  to  executors,  adminis- 
trators, or  assigns  -  _  _  361 
See  Husband  and  Wife. 

SEPARATION  DEED— Covenant  to  pay  annuity 
— Concubinage  _  -  _  455 
See  Covenant. 

SETTLED  LAND  ACTS  — Glebe  Lands— Lands 
allotted  to  Vicar  "  and  Ms  Successors  " — Settlement 
— Improvements  on  Glebe  Lands  of  the  hind 
authorized  by  the  Settled  Land  Act,  1882 — Loan 
to  Vicar — Security  —  Temporary  Rent-charge  — 
Redemption — Lands  Clauses  Consolidation  Act, 
1845  (8  (fc  9  Vict.  c.  18),  s.  69— Settled  Land  Act, 
1882  (45  &  46  Vict.  c.  38),  ss.  2,  21,  S2— Settled 
Land  Acts  Amendment  Act,  1887  (50  &  51  Vict, 
c.  30),  ss.  1,  2.]  An  award,  under  an  Inclosure 
Act  to  "  A.  B.  and  his  successors,  vicars  of  X." 
of  lands  in  respect  of  glebe  is  not  an  instrument 
limiting  an  estate  or  interest  in  land  "  to  or  in 
trust  for  any  persons  by  way  of  succession  "  so  as 
to  constitute  "  a  settlement "  within  the  meaning 
of  sect.  2,  sub-sect.  1,  of  the  Settled  Land  Act, 
1882. — But,  where  the  purchase-moneys  of  glebe 
lands,  comprised  in  such  an  award  and  afterwards 
taken  by  a  railway  company,  are  paid  into  Court, 
then  by  the  combined  operation  of  sect.  32  of  the 
Settled  Land  Act,  1882,  and  sect.  69  of  the  Lands 
Clauses  Consolidation  Act,  1845,  and  upon  the 
authorities,  such  moneys  may  be  dealt  with  ps 
capital  moneys  arising  under  the  Settled  Land 
Acts  ;  and  the  Court  has  discretionary  jurisdic- ' 
tion  under  the  Settled  Land  Act,  1887,  to  autho- 
rize the  application  of  them  in  the  redemption  of 
terminable  rent-charges  on  the  glebe  created 
under  the  Land  Improvement  Act,  1864.  Ex 
parte  Vicae  op  Castle  Bytham,  and  Ex  parte 
Midland  Railway  Company        -        -  348 

SETTLEMENT — Marriage  Settlement— Covenant 
to  Settle  Wife's  other  and  after -acquired  Property 
—  Income — Accumulations  —  Purchase  by  Wife 
during  her  Coverture — Loan — Charge  in  Favour 
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SETTLEMENT — continued.  , 
of  TrusteesJ]    If  income  not  originally  included  j 
in  a  covenant  in  a  marriage  settlement  to  settle  [ 
other  and  after-acquired  property  is  so  invested  j 
as  to  indicate  a  permanent  intention  on  the  part  | 
of  the  owner  to  turn  it  into  capital,  such  invest- 
ment becomes  subject  to  the  covenant,  provided 
the  terms  are  sufficiently  large  to  include  it  as 
capital. — The  same  result  follows  in  the  case  of  a 
sale  of  capital  property  not  originally  included 
in  the  covenant,  where  the  proceeds  are  laid  out 
in  the  purchase  of  other  property  coming  within 
the  terms  of  the  covenant. — Lewis  v.  Madocks 
(8  Ves.  150 ;  17  Ves.  48)  discussed.    In  re  Bendy. 
Wallis  v.  Bendy     -        -        -        -  109 

2.    Voluntary  Settlement — Trust  for  a 

Class — Period  of  ascertaining  Class."]  The  rule 
in  Andrews  v.  Partington  (3  Bro.  C.  0.  401)  is 
not  confined  to  wills,  but  is  applicable  to  a 
voluntary  settlement  (and,  semhle,  to  a  settlement 
for  value). — A  fund  was  settled  by  a  voluntary 
deed  upon  such  trusts  as  the  settlor  should 
appoint,  and  in  default  of  appointment  for  such 
of  the  younger  children  of  a  third  person  as 
should  attain  twenty-one,  or  being  daughters 
marry: — Held,  that  when  one  younger  child 
attained  a  vested  interest  in  possession  the  class 
was  closed,  and  such  child  was  entitled  to  be 
then  paid  a  share.  In  re  Knapp's  Settlement. 
Knapp  v.  Vassall    -        -        -        -  91 

3.  Voluntary  Deed — Rectification — Action 

—  Trial,  Mode  of — Evidence  —  Intention.']  The 
Court  is  reluctant  to  try  actions  for  rectification 
of  deeds  except  on  oral  evidence,  unless  there  are 
circumstances  which,  in  its  opinion,  justify  a  trial 
on  affidavit  evidence,  such  as  where  final  written 
instructions  are  proved,  and  it  is  clear  that  the 
deed  as  executed  departed  from  them. — The 
Court  has  jurisdiction,  in  a  proper  case,  to  reform 
or  rectify  a  voluntary  settlement,  as  well  as  a 
settlement  for  value  :  but  the  Court  will  hesitate 
to  rectify  a  voluntary  settlement  at  the  instance 
of  the  settlor  merely  on  his  own  evidence  as  to 
his  intention,  unsupported  by  other  evidence, 
such  as  written  instructions,  even  though  the 
rectification  sought  would. bring  the  settlement 
more  into  harmony  with  recognised  precedents, 
and  with  what  the  settlor  might  reasonably  have 
intended  at  the  time.    Bonhote  v.  Hendeeson 
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 Voluntary  —  "Wife's  property — Bankruptcy 

— Married  Women's  Property  Act  506 
See  Bankkuptcy.  3. 

SHARES — Covenant  to  transfer  or  to  pay  money 
See  Company.    5.  [63 

 Extinguishment — Keduction  of  capital  691 

See  Company.  3. 

■  Issued  at  a  discount    -        -        -  265 

See  Company.  16. 

 Payment  not  in  cash — ^Illusory  considera- 
tion -----  771 
See  Company.  6. 

SHIP — Mortgage — Equitable  Charge  —  Debenture 

—  Registration  —  Priority  —  Notice  —  Merchant 
SM^pping  Act,  1854  (17  &  18  Vict.  c.  104),  ss.  43, 
69 — Merchant  Shipping  Act  Amendment  Act,  1862 
(25  &  26  Vict.  c.  63),  '^—Merchant  Shipping 
Act,  1894  (57  &  58  Vict.  c.  60),  8s.  33,  56,  57.] 


SHIP — continued. 

Sect.  3  of  the  Merchant  Shipping  Act  Amend- 
ment Act,  1862  (re-enacted  by  sect.  57  of  the 
Merchant  Shipping  Act,  1894)  did  not  repeal  any 
part,  but  only  explained  the  meaning,  of  sect.  69 
of  the  Merchant  Shipping  Act,  1854  (re-enacted 
by  sect.  33  of  the  Act  of  1894).— Therefore, 
although  equitable  interests  in  ships  are  recog- 
nised, a  legal  mortgage  of  a  ship,  in  statutory 
form  and  registered,  has  priority  over  an  equit- 
able charge  previously  given,  even  where  the 
legal  mortgagee  takes  with  notice  of  the  charge. 
Black  v.  Williams  -        -        -        -  408 

SOLICITOR — Costs — Agreement  for  Tenancy  for 
less  than  Three  Years — Leases  or  Agreements  for 
Leases  at  Rack-rents  "  — Scale  Fee  —  Solicitors' 
Remuneration  Act,  1881  (44  &  45  Vict.  c.  44),  ss.  2, 
4 — General  Order  under  Solicitors'  Remuneration 
Act,  1881,  r.  2,  Sched.  I,  Part  II.— Lessor  and 
Lessee — Cost  of  Counterpart.]  In  the  absence  of 
any  prior  written  agreement,  the  Taxing  Master 
is  bound  to  tax  according  to  scale  in  all  cases 
where  the  scale  is  applicable,  notwithstanding 
the  fact  that  an  item  bill  has  been  delivered  at 
the  request  of  the  client.  The  fact  tLiat  a  solici- 
tor has  delivered  an  item  bill  in  the  first  instance 
does  not  preclude  him,  when  before  the  Taxing 
Master,  from  consenting  to  its  being  taxed  accord- 
ing to  scale.  In  re  Heather  (Law  Kep.  5  Ch.  694) 
held  not  to  apply  to  such  a  case. — The  costs  of 
the  lessor's  solicitor  "  for  preparing,  settling,  and 
completing  "  an  agreement  for  a  tenancy  for  less 
than  three  years  at  a  rack-rent  are  to  be  taxed 
according  to  the  scale  prescribed  for  "  Leases  or 
Agreements  for  Leases  at  a  Kack-rent "  in  Sche- 
dule I.,  Part  II.,  to  the  General  Order  under  the 
Solicitors'  Kemuneration  Act,  1881. — In  estimat- 
ing tlie  costs  properly  payable  by  the  lessee  to 
the  lessor's  solicitor,  the  cost  of  the  counterpart  or 
duplicate  agreement  must  be  deducted  from  the 
scale  fee  when  ascertained.    In  re  Negus  73 

2.    Costs — Lease — Printed  Form — Scale 

Charge  —  Solicitors'  Remuneration  Act,  1881 
(44  &  45  Vict.  c.  4:4:)— General  Order.]  Leases 
following  a  general  printed  form  and  requiring 
in  each  case  only  to  be  filled  in  with  the  names 
of  the  parties,  the  parcels,  a  plan,  the  rent,  and 
so  forth,  are  not  subject  to  the  scale  charges  in 
Part  II.  of  Sched.  I.  to  the  rules  under  the 
Solicitors'  Kemuneration  Act,  1881.  Wellby  v. 
Still   ------  524 

3.  Costs — Lien — "  Property  recovered  " — 

Charging  Order — Mortgage — Solicitors  Act,  1860 
(23  &  24  Vict.  c.  327),  s.  28.]   A  solicitor  who 
has  already  accepted  from  his  client  a  mortgage 
or  other  security  for  his  costs  in  a  pending  action 
to  which  the  client  is  a  party  cannot  obtain  a 
charging  order  for  his  costs  under  s.  28  of  the 
Solicitors  Act,  1860,  upon  the  property  "recovered 
or  preserved  "  in  the  action.   Groom  v.  Cheese- 
weight  -        -        -        -        -        -  730 

 Liability  of  one  partner — Firm  of  solicitors 

See  Partneeship.    1.  [236 

 Personal  order  against — Costs  of  unreason- 
able litigation  _  -  -  474 
See  Trustee.  2. 

 Ketainer — Ke vocation  -        -        -  11 

See  Practice.  4. 
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-Eules  for  coustruc- 
-  182 


552 


STATUTE— Inclosure  Acts- 

tion  ----- 
See  Inclosuee. 

STATUTES. 

13  Eliz.  cc.  10,  20 — Ecclesiastical  Leases 

See  Ecclesiastical  Law.  1. 

14  Eliz.  cc.  11,  14 — Ecclesiastical  Leases  552 

See  Ecclesiastical  Law.  1. 

3  &  4  Will.  4,  c.  15,  s.  1— Dramatic  Copyright 
See  Copyright.    1.  [534 

3  &  4  Will.  4,  c.  27,  s.  3— Real  Property  Limita- 
tion -----  641 
See  Limitations,  Statute  of.  1. 

 s.  34      -        -        -        -  219 

See  Limitations,  Statute  of.  2. 

1  &  2  Vict.  c.  110,  s.  14:— Judgments  -  325 
See  Bankruptcy.  1. 

5  &  6  Vict.  c.  45,  s.  15— Cojnjright  -  567 
See  Copyright.  2. 

5  &  6  Vict.  c.  108,  ss.  6,  20— Ecclesiastical  Com- 
missioners -  -  -  -  562 
See  Ecclesiastical  Law.  ]. 

8  &  9  Vict.  c.  18,  ss.  3,  18,  68,  84:— Lands 
Clauses  -  _  _  _  527 
See  Lands  Clauses  Act. 

 s.  69      -        -        -        -  348 

See  Settled  Land  Acts. 

16  &  17  Vict.  c.  137,  s.  ll—Cliaritahle  Trusts 

See  Charity.  1.  [480 

 ss.  62,  66  -        -        -  367 

See  Charity.  2. 

17  &  18  Vict.  c.  31,  s.  6 — Railway  and  Canal 

Traffic         -        -        -        -  128 
See  Railway. 
17  &  18  Vict.  c.  104,  ss.  43,  Q^— Merchant 
Shipping     -        -        -        -  408 
See  Ship. 

17  &  18  Vict.  c.  cxxiv.,  s.  4^— Bradford  Water- 
works _  _  -  _  145 
See  Watercourse. 

21  &  22  Vict.  c.  21— Lord  Cairns"  Act  -  287 
See  Nuisance. 

21  &  22  Vict.  c.  57,  ss.  1,  2,  10— Ecclesiastical 
Commissioners  -  _  _  552 
See  Ecclesiastical  Law.  1. 

53  &  24  Vict.  c.  127,  s.  28— Solicitors  -  730 
See  Solicitor.  3. 

23  &  24  Vict.  c.  142— Union  of  Benefices  702 
See  Ecclesiastical  Law.  2. 

25  &  26  Vict.  c.  63,  s.  3— Merchant  Shipping 


See  Ship. 

[408 

25  &  26  Vict.  c.  89,  s.  23— Companies 
See  Company.  4. 

-  226 

 s.  38  - 

See  Company.  16. 

-  255 

 ss.  85,  87,  138, 163 

See  Company.  15. 

-  378 

 ss.  95,  133,  145,  161  - 

See  Company.  12. 

-  578 

 ss.  138,  163 

See  Company.  13. 

-  402 

 s.  199  - 

See  CoaiPANY.  IS. 

-  663 

STAT-UTES— continued. 
30  &  31  Vict.  c.  131,  s.  9—Companief^   -  691 

See  Company.  3. 
 s.  25      -        -        -       265,  771 

See  Company.    6,  16. 

33  &  34  Vict.  c.  104,  s.  2 — Companies'  Arrange- 

ments _        _        -        -  267 

See  Company.  17. 

34  &  35  Vict.  c.  90,  s.  4 — Union  of  Benefices 

See  Ecclesiastical  Law.    2.  [702 

36  &  37  Vict.  c.  66,  s.  50— Judicature  Act  358 

See  Practice.  2. 

 s.  52      -        -        -        -  1 

See  Practice.  1. 

37  &  38  Vict.  c.  42,  s.  32 — Building  Societies 

See  Building  Society.  [121 
37  &  38  Vict.  c.  57,  s.  1 — Real  Property  Limi- 
tations        -        _        _        -  641 
See  Limitations,  Statute  of.  1. 

 8.  8       -        -        -        -  219 

See  Limitations,  Statute  of.  2. 

37  &  38  Vict.  c.  78— Vendor  and  Purchaser 

[190,  596 
See  Vendor  and  Purchaser.    1,  2. 

38  &  39  Vict.  c.  5,5,  ss.  4,  51,  52,  55 -Public 

Health  -  -  -  -  168 
See  Local  Government. 

38  &  39  Vict.  c.  77,  s.  10— Judicature  Act  652 
See  Administration. 

See  Company.  14. 
40  &  41  Vict.  c.  26,  s.  3— Companies      -  691 
See  Company.  3, 

44  &  45  Vict.  c.  12,  s.  38,  sub-s.  2  {c)— Inland 
Revenue  -  -  -  -  343 
See  Revenue. 

44  &  45  Vict.  c.  34,  s.  1 — Metropolitan  Open 
Spaces  '  -  -  -  702 
See  Ecclesiastical  Law.  2. 

44  &  45  Vict.  c.  41,  s.  43 — Conveyancing  Act 

See  Infant.  [101 

44  &  45  Vict.  c.  44,  ss.  2,  4— Solicitors'  Re- 

muneration -  -  -  73,  524 
See  Solicitor.    1,  2. 

45  &  46  Vict.  c.  38,  ss.  2,  21,  32— Settled  Land 

Act   -        -        '        -        -  348 
See  Settled  Land  Acts. 
45  &  46  Vict.  c.  56,  ss.  10,  12,  17,  32— Electric 
Lighting      -         -         -         -  287 
See  Nuisance. 

45  &  46  Vict.  c.  75,  ss.  1,  2 — Married  Women  s 

Property      -        -        -        -  361 

See  Husband  and  Wife. 
 8.  3       -        -        -        -  605 

See  Bankruptcy.  3. 
 .        -        _        -  652 

See  Administration. 

46  &  47  Vict.  c.  52,  s.  4:7— Bankruptcy 

See  Bankruptcy.    2,  3.         [176,  605 
 s.  49      -        -        -        -  325 

See  Bankruptcy.  1. 
46  &  47  Vict.  c.  57,  s.  26— Patents        -  687 

See  Patent. 
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STATUTES— continued. 

47  &  48  Vict.  c.  72,  ss.  2,  3,  5— Disused  Burial 
Grounds      -        _        _        _  702 
See  Ecclesiastical  Law,  2. 
50  &  51  Yict.  c.  30,  ss.  1,  2— Settled  Land  Act 
See  Settled  Land  Acts.  [348 

50  &  51  Vict.  0.  32,  ss.  2,  4— Oj3ew  Spaces  702 

See  Ecclesiastical  Law.  2. 

51  &  52  Vict.  c.  12~Electric  Lighting  -  287 

See  Nuisance. 
51  &  52  Vict.  c.  25,  ss.  9,  10— -Bailioay  and 


Canal  Traffic 

See  Eailway. 
51  &  52  Vict.  c.  42,  s. 

able  Uses 

See  Chaeity.  4. 
51  &  52  Vict.  c.  59,  s.  6— Trustees 


-  128 

■Mortmain  and  Charit- 

-  422 


-  544 


-Partnership 


[236 
462 


-Companies  (  Winding- 
-  395 


-  674 

Mortmain  and 

-  422 


-Trustee  Act 


538 


700 


See  Teustee. 
53  &  54  Vict.  c.  5,  ss.  116,  128,  129,  142— 
Lunatics      _        -        _        _  278 
See  Lunatic.  1. 
53  &  54  Vict.  c.  39,  ss.  11,  12- 
See  Paetneeship.  1. 

—  ■  s.  24,  sub-s.  9  - 

See  Paetneeship.  2. 
53  &  54  Vict.  c.  44,  s.  5 — Judicature  Act  538 
See  Teustee.  3. 

53  &  54  Vict.  c.  63,  s. 

up)  - 

See  Company.  11. 
 ■  s.  8,  sub-ss.  2,  3 

See  Company.  10. 
 s.  10  - 

See  Company.  9. 

54  &  55  Vict.  c.  73,  ss.  3,  5 

Charitable  Uses 
See  Chaeity.  4. 

56  &  57  Vict.  c.  53,  s.  29- 

See  Teustee,  3. 
 ■  ss.  35,  38 

See  Teustee,  4. 
 s.  45      -        -        -        -  544 

See  Teustee.  1. 

57  &  58  Vict.  c.  16,  s.  1 — Judicature  (Procedure) 

See  Peactice.    1,  2.  [1,  358 

57  &  58  Vict.  c.  47,  s.  10— Building  Societies 

See  Building  Society.  [121 
57  &  58  Vict.  c.  60,  ss.  33,  56,  57— Merchant 

Shipping     _         _         _         _  408 

See  Ship. 

SUBSOIL — Underground  railway — Entry  before 
purchase  -  -  -  -  527 
See  Lands  Clauses  Act. 

SUPPORT— Eight  of— Owner  of  surface— Con- 
struction of  Inclosure  Acts  -  182 
See  Inclosuee. 


TITLE — Condition  limiting  commencement  of 

See  Vendoe  and  Puechaseb.    1.  [190 

 Covenants  for — Objections  to  title    -  596 

See  Vendoe  and  Puechasee,  2. 

TRUST^Precatory    -        -        -        -  373 
See  Will.  3. 


TlEiTJST— continued. 

 Resulting  —  Funds  of  friendly  society  the 

objects  of  which  are  exhausted  -  489 

See  Feiendly  Society. 
 Sale — Land  in  foreign  country — Conflict  of 

laws    -        -        -        -        -  83 

See  Conflict  of  Laws. 

TBJJSTEE— Cestui  que  Trust— Breach  of  Trust  at 
Bequest  of  Beneficiary — Subsequent  Assignee  of 
Beneficiary'' s  Lnterest — Equity  of  Trustee  to  have 
Beneficiary's  Interest  Impounded  —  Married 
Woman — Restraint  on  Anticipation — Trustee  Act, 
1888  (51  &  52  Vict.  c.  59),  s.  Q— Trustee  Act,  189.S 
(56  &  57  Vict.  c.  53),  s.  45.]  The  equity  of  a 
trustee  who  commits  a  breach  of  trust  at  the 
request  and  for  the  benefit  of  a  beneficiary  is  not 
merely  statutory  since  the  passing  of  the  Trustee 
Acts,  1888  and  1893,  but  is  the  same  now  as  it 
was  before  those  Acts,  which  in  fact  enlarge  the 
judicial  discretion  of  the  Court  in  such  cases. — 
Consequently,  the  equities  affecting  an  assignee 
of  the  interest  of  a  beneficiary  are  the  same  now 
as  they  were  before  those  Acts. — A  trustee  who, 
at  the  time  a  breach  of  trust  is  committed,  merely 
declines  an  offer  to  take  a  mortgage  of  the  bene- 
ficiary's interest  by  way  of  security  for  the  breach 
of  trust,  does  not  per  se  waive  or  abandon  his 
equity. — It  is  the  dut)^  of  a  trustee  to  protect  a 
married  woman,  restrained  from  anticipation, 
against  herself  when  she  asks  him  to  commit  a 
breach  of  trust,  and  if  he  knowingly  commits  a 
breach  of  trust  at  her  request  the  Court  will  be 
slow  to  remove  the  restraint  on  anticipation  in. 
order  that  her  life  interest  may  be  impounded  to 
recoup  him. — Bichetts  v.  BicJcetts  (64  L.  T.  (N.S.) 
263)  explained. — A  married  woman,  restrained 
from  anticipation,  gave  her  written  consent  to  a 
change  of  investment,  but  at  the  time  was  not 
informed  by  the  trustees  and  did  not  know  that 
such  change  was  a  breach  of  trust.  The  money 
was  advanced  to  her  husband,  who  to  her  know- 
ledge was  in  difficulties,  and  she  shared  in  the 
benefit  arising  from  the  breach  of  trast,  which 
was  instigated  by  her  husband.  The  Court,  in 
the  exercise  of  its  judicial  discretion  under  sect.  45 
of  the  Trustee  Act,  1893,  refused  to  remove  the 
restraint  on  anticipation  in  order  that  her  life 
interest  might  be  impounded  to  recoup  the 
trustees.  Bolton  v.  Cueee  -  -  -  644 
2.   Cestui  que  Trust — Beversionary  Le- 
gatee— Information  as  to  Investment  of  Testator's 
Estate — Solicitor  and  Client  —  Costs  —  Personal 
Order  against  Solicitor — Rules  of  Supreme  Court,. 
1883,  Order  Lxv.,  r.  11.]  The  Plaintiff,  being 
beneficially  entitled  under  a  will  to  a  one-ninth 
share  of  a  sum  of  £900  expectant  on  the  death 
of  a  tenant  for  life,  demanded  from  the  trustees 
of  the  will  particulars  of  the  investments  of  the 
testator's  estate.  The  estate  was  amply  suffi- 
cient for  payment  of  the  legacy : — Held,  that  the 
trustees  were  bound  to  furnish  such  particulars. 
— The  Plaintiff's  solicitor  having  shewn  unreason- 
able haste  in  commencing  litigation,  the  appli- 
cation for  particulars  was  granted  without  costs 
as  between  the  parties,  but  an  order  was  made 
against  the  solicitor,  under  Order  lxv.,  rule  11, 
that  he  should  be  disallowed  his  costs  against  his 
client.    In  re  Daetnall.    Sawyee  v.  Goddard 

[C.  A.  474 
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TRVST'EE— continued. 

3.  Trustee  Act,  1893  (St)  &  57  T/cf,  c.  53), 

ss.  35  (u'.)  (d\  38 — Trustee  refusing  to  Transfer 
Stock  on  Request — Vesting  Order — Petition  iire- 
sented  before  Expiration  of  Ticenty-eight  Days 
after  Bequest — Jurisdiction — Costs  against  Trustee 
— Supreme  Court  of  Judicature  Act,  1890  (53  &  54 
Vict.  c.  44),  s.  5.]  Jurisdiction  to  make  a  vest- 
ing order  under  sect.  35  of  the  Trustee  Act,  1893, 
on  the  ground  that  a  trustee  has  refused  to 
transfer  stock  for  twenty-eight  days  next  after  a 
request  in  writing  made  pursuant  to  the  section, 
does  not  arise  before  the  twenty-eight  days  have 
expired,  and  tlie  Court  cannot  make  an  order 
upon  a  petition  presented  sooner.  On  petition 
for  such  a  vesting  order  the  Court  has  jurisdic- 
tion to  order  the  Respondent,  the  recusant  trustee, 
to  pay  the  costs  of  the  api)licatiou.  Li  re  Knox's 
Trusts  -        -        -        -        -  538 

4.  Trustee  Act,  1893  (56  dt  57  Vict  c.  53), 

s.  29  (e) — Vesting  Order — Deceased  3Iortgagee — 
Uncertainty  as  to  Personal  Representative — Dis- 
puted  Will.']  A  mortgagee  of  freehold  land 
died,  having  made  a  will  by  which  he  appointed 
executors.  The  validity  of  the  will  was  disputed 
by  the  testator's  widow,  and  an  action  to  establish 
the  will  had  been  commenced  in  the  Probate 
Division,  but  had  not  yet  been  tried.  The  mort- 
gage debt  had  been  paid: — Held,  that  it  was, 
within  the  meaning  of  sect.  29  (e)  of  the  Trustee 
Act,  1893,  uncertain  who  was  tlie  personal  repre- 
sentative of  the  deceased  mortgagee,  and  that 
the  Court  had  jurisdiction  to  make  an  order 
vesting  the  mortgaged  land  in  the  mortgagor. 
In  re  Cook's  Mortgage      _        _        _  700 

 Costs  barred  by  Statute  of  Limitations — 

Allowance  on  taxation  -  -  202 
See  Practice.  5. 

•  Devise  to — Estate  of  inheritance      -  716 

See  Will.  5. 

UNDERGEOUND  WATER— Interference  with 

See  Watercourse.  [145 

UNREGISTERED  COMPANY  —  Winding-up  — 
More  than  seven  members  -  663 

See  Company.  18. 

VENDOR  AND  PURCHASER— Co?icZ/h'o?i  limiting 
Commencement  of  Title — Objection  to  Prior  Title  as 
sheivn  aliunde — Application  for  Return  of  Deposit 
— Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict, 
c.  78).]  Upon  a  sale  of  land  as  belonging  to  the 
vendors  in  fee  one  of  the  conditions  of  sale  provided 
that  the  title  should  commence  with  a  conveyance 
dated  in  1869,  and  that  the  prior  title  "  shall  not 
be  required,  investigated,  or  objected  to."  The 
purchaser  refused  to  complete  his  purchase,  and 
took  out  a  summons  under  the  Vendor  and  Pur- 
chaser Act,  1874,  for  the  return  of  his  deposit, 
on  the  ground  that  he  had  discovered  aliunde 
that,  by  reason  of  the  will  of  a  testator  who  died 
prior  to  1869,  the  grantor  in  the  deed  of  1869  had 
only  a  life  estate  in  the  property,  and  that  con- 
sequently the  vendors  could  not  shew  a  title  to 
the  fee  : — Held,  that  the  purchaser  was  bound  by 
the  condition ;  that  it  precluded  him  from  raising 
the  objection  to  the  title,  and  that  the  summons 


VENDOR  AND  PURCHASER— cowfmwec?. 
must  be  dismissed. — But,  whether  the  vendors 
could  enforce  specific  performance  of  the  contract, 
qusere. — Darlington  v.  Hamilton  (Kay,  550)  dis- 
cussed. In  re  National  Provincial  Bank  of 
England  and  Marsh         _        _        _  190 

2.  Conditions  of  Sale — Title,  restricting 

Objections  to — Vendor  and  Purchaser  Act,  1874 
j  (37  &  38  Vict.  c.  18)— Order  declaring  Good  Title— 
[  Discovery  of  Material  Facts  since  Order — Proving 
Bad  Title  aliunde — Action  of  Review — Counter- 
claim— Form  of  Judgment — Executor — Mortgage 
\  for  his  oivn  Benefit.']  On  the  sale  by  auction  by 
a  mortgagee  of  a  leasehold  house,  one  of  the 
conditions  of  sale  provided  that  the  purchaser 
should  be  furnished  with  an  abstract  of  the  lease, 
of  the  assignment  of  the  lease,  and  of  the  subse- 
quent title,  and  should  not  make  any  objection 
j  in  respect  of  the  "  intermediate  title  "  between 
I  the  lease  and  the  assignment,  "  notwithstanding 
[  any  recital  of  or  reference  to  such  title  contained 
in  the  assignment  or  any  subsequent  document 
of  title,  but  shall  assume  that  the  said  assign- 
ment vested  in  the  assignees  a  good  title  for  the 
residue  of  the  term." — Subsequently  to  the  sale 
the  vendor's  solicitor  communicated  to  the  pur- 
j  chaser  information  obtained  from  the  mortgagor 
.  prior  to  the  sale  as  to  the  intermediate  title,  and 
!  tending  to  throw  suspicion  on  the  vendor's  title 
to  sell  at  all,  whereupon  the  purchaser  took  out  a 
summons  under  the  Vendor  and  Purchaser  Act, 
1874,  to  have  it  declared  that  the  title  was  not 
such  as  he  ought  to  be  compelled  to  accept : — 
Held,  by  the  Court  of  Appeal  (reversing  Keke- 
wich  J.)  that  the  condition  cast  upon  the  pur- 
chaser the  burden  of  proving  a  defective  title,  and 
that,  to  relieve  him  from  his  contract,  it  was  not 
enough  for  him  to  shew  merely  that  the  title  was 
doubtful  or  open  to  suspicion ;  and,  therefore, 
that  the  vendor  was  entitled  to  a  declaration  that 
a  good  title  had  been  shewn  "  according  to  the 
terms  of  the  contract." — Per  Court  of  Appeal : 
Semble,  a  purchaser  who  can  obtain  the  legal 
estate  cannot  evade  his  contract  on  the  ground 
that  he  is  unable  to  get  a  complete  string  of 
covenants  for  title. — Per  Kekewich  J. :  Where  a 
good  title  has  been  declared  on  a  summons  under 
the  Vendor  and  Purchaser  Act,  1874,  the  pur- 
chaser is  not  at  liberty  to  reopen  the  question 
by  way  of  review,  unless  he  can  prove  that  since 
the  order  on  the  summons  he  has  discovered 
material  facts,  which  he  could  not  with  reason- 
able diligence  have  discovered  earlier,  shewing 
that  the  title  is  defective ;  in  which  case  he  may 
bring  an  action  of  review,  the  jurisdiction  of  the 
old  Court  of  Chancery  as  to  allowing  proceedings 
by  way  of  review  being  still  exercisable  by  the 
Chancery  Division  of  the  High  Court :  but, 
semble,  an  action  of  review  can  now  be  com- 
menced without  leave. — If  the  vendor  has  brought 
an  action  for  specific  performance,  the  purchaser 
may  bring  his  action  of  review  by  way  of  counter- 
claim to  the  vendor's  action. — Form  of  judgment 
on  such  counter-claim. — A  condition  that  a  title 
for  a  certain  period  shall  not  be  required,  investi- 
gated, or  objected  to,  is  good,  and  can  be  enforced 
against  a  purchaser.  Judgment  of  North  J.  on 
this  point,  in  Re  National  Provincial  Bank  of 
England  and  Marsh  ([1895]  1  Ch.  190)  followed. 
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VENDOR  AND  PURCHASER— con^^/^Me(Z. 
— Forms  of  conditions  restrictive  of  the  pur- 
chaser's objections  to  title  considered. — A  mort- 
gage of  a  term  of  years  by  a  lega,l  personal  repre- 
sentative solely  for  his  own  benefit,  which  is  bad 
as  being  a  breach  of  trust,  cannot  be  treated  as, 
at  all  events,  operating  on  such  estate  as  he  can 
pass  in  his  character  of  legal  personal  represen- 
tative. In  re  Scott  akd  Alvarez's  Contract. 
Scott  v.  Alvarez  -  -  -  C.  A.  596 
2.    Specific  Performance — Power  to  Re- 

scind if  Bequisitions  not  withdrawn — Election — 
Wilful  delay — Negotiations  with  third  person.']  A 
vendor's  power  to  rescind  the  contract  may  be 
exercised  only  in  good  faith. — Where  a  vendor 
having  such  power  under  the  agreement  took 
advantage  of  it  for  purposes  of  delay  while  he 
opened  negotiations,  unknown  to  the  purchaser, 
for  sale  to  a  third  person: — Held,  that  by  his 
conduct  he  deprived  himself  of  his  election  to 
affirm  the  contract,  and  the  purchaser  was  en- 
titled to  treat  it  as  rescinded.  Smith  v.  Wallace 

[385 

VESTING  ORDER— Trustee  Acts  -       538,  700 

See  Trustee.    3,  4. 
 Trustee  Acts — Lunatic         -        -  378 

See  Lunatic.  1. 

VIBRATION— Electric  lighting— Nuisance  287 
See  Nuisance. 

VOLUNTARY  SETTLEMENT— Rectification 

See  Settlement.    3.  [742 
 Trust  for  a  class — Period  of  ascertaining 

class  -----  91 

See  Settlement.  2. 
 Void  against  trustee  in  bankruptcy  -  176 

See  Bankruptcy.  2. 

VOLUNTARY  WINDING-UP— Eent  after  com- 
mencement of  winding-up  -  378 
See  Company.  15. 

WATER— Supply  of— Local  authority      -  168 

See  Local  Government. 
 Underground     -        _        -        -  145 

See  Watercourse. 

WATERCOURSE— Z7wder^ro^M?c^  Springs— Inter- 
ference with  Flow  of  Water — Injunction — Motive 
not  material — Bradford  Waterworhs  Act,  1854 
(17  &  18  Vict.  c.  cxxiv.),  s.  49.]  The  Plaintiffs 
were  the  owners  of  waterworks  which  they  had 
purchased  from  a  company  which  had  constructed 
them  under  the  powers  of  a  special  Act.  The 
Act  authorized  the  company  to  take  the  water 
from  some  springs  called  Many  Wells,  and  sect. 
49  provided  that  it  should  not  be  lawful  for  any 
person  other  than  the  company  to  divert  in  any 
other  manner  than  by  law  they  might  be  legally 
entitled  any  of  the  waters  supplying  or  flowing 
from  the  springs  called  Many  Wells,  or  to  sink 
any  well  or  pit  or  do  any  matter  or  thing 
whereby  the  waters  of  the  said  springs  might  be 
drawn  off  or  diminished  in  quantity.  The  Act 
contained  no  provision  for  compensating  land- 
owners whose  rights  were  affected  by  this  section. 
The  company  accordingly  appropriated  the  water 
of  Many  Wells  Springs,  and  the  Plaintiffs  con- 
tinued to  do  so. — The  Defendant,  who  owned 


WATERCOURSE— co?i«mMecZ. 
land  adjoining  the  Many  Wells  Springs,  pro- 
posed to  construct  through  his  own  land  an 
underground  tunnel,  with  the  avowed  purpose  of 
draining  some  beds  of  stone  lying  under  bis  land, 
the  effect  of  which  would  be  to  diminish,  if  not 
to  cut  off  entirely,  the  flow  of  water  to  and  from 
the  springs.  The  Plaintiffs  alleged  that  the 
Defendant  was  not  acting  bona  fide,  but  with  the 
object  of  forcing  the  Plaintiff's  to  buy  him  off": — 
Held,  (1.)  That,  on  the  construction  of  sect.  49 
of  the  Act,  the  Defendant  was  not  prohibited 
from  doing  anything  that  he  was  legally  entitled 
to  do  independently  of  the  Act ;  (2.)  that,  as  the 
owner  of  the  adjoining  land,  he  was  legally 
entitled  to  interrupt  the  water  percolating  under- 
ground through  his  land  to  the  Plaintiff's'  springs ; 
and  (3.)  that,  as  the  Defendant  was  legally 
entitled  to  make  the  tunnel,  his  motives  and 
object  in  making  it  were  immaterial.  An  injunc- 
tion to  restrain  the  Defendant  from  making  the 
tunnel  was  therefore  refused. — Judgment  of 
North  J.  reversed.  Corporation  of  Bradford 
V.  Pickles        -        -        -        -    C.  A.  145 

WATERWORKS— Local  authority— Supply  of 
water  _  _  _  »  I68 
See  Local  Government. 
WILL — Construction — Condition  in  General  Res- 
traint of  Marriage.']  A  testator  by  his  will 
bequeathed  his  residuary  personal  estate  to 
trustees,  on  trust  for  his  daughter  for  her  separate 
use  for  her  life,  and  after  her  death  in  trust  for 
her  children,  with  a  gift  over,  in  default  of 
children,  to  other  persons.  By  a  codicil  the 
testator  stated  that,  in  consequence  of  the  nervous 
debility  of  his  daughter,  his  will  was  that  she 
should  not  marry ;  and,  in  case  of  her  marriage 
or  death,  he  directed  that  his  trustees  should 
hold  his  residuary  estate  in  trust  for  the  persons 
mentioned  in  the  gift  over  in  the  will. — After 
the  death  of  the  testator  the  daughter  married, 
and  in  a  suit  to  administer  his  estate  Wigram  V.C. 
decided  in  1843  that  the  limitation  over  contained 
in  the  codicil,  being  in  general  restraint  of  mar- 
riage, was  void  as  regarded  the  daughter's  life 
interest,  and  that  she  was  entitled  to  the  income 
during  her  life.  She  died  in  1894,  leaving 
children : — Held,  that  the  will  and  codicil  must 
be  construed  together ;  that  the  true  construction 
was  that  the  property  was  to  go  over  upon  the 
marriage  or  the  death  of  the  daughter,  whichever 
should  first  happen ;  and  that,  as  it  could  not,  as 
had  been  already  decided,  go  over  upon  her 
marriage,  the  daughter's  children  were  entitled 
to  the  fund.    Morley  v.  Eennoldson  C.  A.  449 

2.    Construction  —  Mixed  Fund — Realty 

and  Personalty — Rateable  Payment  of  Legacies.] 
When  a  testator  bequeaths  legacies  and  then 
bequeaths  the  residue  of  his  real  and  personal 
estate,  the  legacies  are  charged  upon  the  real 
estate  or  its  proceeds,  but  they  are  payable 
primarily  out  of  the  personalty,  unless  the  tes- 
tator directs  that  they  are  to  be  paid  out  of  the 
mixed  fund,  in  which  case  they  are  payable 
rateably  out  of  realty  and  personalty. — The 
dictum  of  Jessel  M.K.  in  Gainsford  v.  Dunn 
(Law  Rep.  17  Eq.  405),  to  the  effect  that  without 
any  such  direction  the  legacies  are  payable  rate- 
ably  out  of  realty  and  personalty,  is  inconsistent 
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viith,  and  must  be  taken  to  have  been  overruled 
by,  the  decision  of  the  Court  of  Appeal  in  Elliott 
V.  Dearsley  (16  Ch.  D.  322).  In  re  Boards. 
Knight  v.  Knight    -        -        -        -  499 

3.    Construction  —  Precatory  Trust — "J 

wish  them  to  bequeath  the  sar?ie."]  A  gift  pur- 
porting to  vest  the  subject  of  a  testator's  bounty 
in  a  legatee  absolutely  and  for  his  own  benefit  is 
not  confined  to  a  life  interest  or  made  subject  to 
a  precatory  trust  merely  by  an  expression  of  the 
testator's  wish  that  the  legatee  shall,  by  will  or 
otherwise,  make  a  disposition  in  favour  of  others 
which  could  equally  be  efiected  by  the  legatee 
through  his  beneficial  ownership. — Malim  v. 
Keighley  (2  Ves.  333,  529  a)  held  not  consistent 
with  Lambe  v.  Eames  (Law  Eep.  6  Ch.  597),  and 
not  followed.  In  re  Hamilton.  Trench  v. 
Hamilton      _        -        _        _        _  373 

4.    Conversion — Specific  Devise  of  Eeal 

Estate — Lease  by  Testator  with  Option  of  Purchase 
— Codicil  confirming  Will — Exercise  of  Option 
after  Death  of  Testator — Destination  of  Purchase-  \ 
money.']    Testator  by  his  will,  dated  in  1886, 
specifically  devised  certain  freeholds,  and  be-  ; 
queathed  his  residuary  real  and  personal  estate 
to  other  persons. — On  the  10th  of  June,  1890,  he  | 
made  a  codicil,  which  did  not  in  terms  refer  to 
the  specifically  devised  property,  but  expressly 
confii-med  his  will.   On  the  same  day  (but  whether 
before  or  after  the  execution  of  the  codicil  was 
not  known)  he  granted  a  lease  of  the  specifically  1 
devised  property,  with  an  option  of  purchase  to 
the  lessee.    After  the  testator's  death  the  lessee  ' 
exercised  his  option  by  purchasing  the  property.  | 
Upon  a  summons  raising  the  question  whether  j 
the  purchase-money  belonged  to  the  specific 
devisee  or  fell  into  residue : — Held^  that,  whether 
the  codicil  was  executed  before  or  after  the  lease, 
the  testator  must  have  known  of  the  existence 
of  the  latter,  and  by  confirming  his  will  had 
indicated  a  sufficient  intention  to  pass  whatever 
estate  he  had  in  the  property  to  his  devisee,  so 
as  to  take  the  case  out  of  the  general  rule 
established  by  Lawes  v.  Bennett  (1  Cox,  167). 
—The  principle  recognised  by  Wood  V.C.  in 
Weeding  v.  Weeding  (1  J.  &  H.  424)  applied. — 
Emuss  V.  Smith  (2  De  G.  &  Sm.  722)  followed. 
In  re  Pyle.    Ptle  v.  Ptle  -        -        -  724 

5.           Estate  of  Trustees — Copyholds — Devise 

of  Freeholds  and  Copyholds  to  Trustees  and  their 
Heirs — Trusts  to  Pay  Bents  to  A.  for  Life  and 
after  her  Death  for  such  Persons  as  she  should 
appoint — Estate  commensurate  ivith  purposes  of 
Trust — Estate  of  Inheritance — Copyhold  Title.'] 


WILL — continued. 

A.  B.  devised  to  trustees,  their  heirs  and  assigns 
all  his  freehold  and  copyhold  estates,  upon  trust 
to  pay  the  rents  thereof  to  C.  D.  for  life  for  her 
separate  use ;  and  after  her  death  he  directed 
them  to  stand  seised  of  such  estates  in  trust  for 
such  persons  and  purposes  as  she  should  by  mil 
appoint ;  and,  in  default  of  appointment,  he 
devised  the  estates  to  her  in  fee. — After  A.  B.'s 
death,  the  trustees  were  admitted  tenants  of  the 
copyholds  ;  and  they  all  died  during  the  lifetime 
of  C.  D. — By  her  will  C.  D.  appointed  certain 
persons  her  trustees,  and  directed  them  to  sell 
the  copyholds  and  assure  them  to  the  purchaser, 
his  heirs  and  assigns.  After  0.  D.'s  death,  her 
trustees  sold  the  copyholds  by  auction,  and 
declined  to  shew  the  purchaser  the  devolution  of 
the  copyhold  title  from  A.  B.'s  surviving  trustee, 
on  the  ground  that  under  A.  B.'s  will  his  trustees 
only  took  an  estate  for  the  life  of  C.  D.,  and  that 
there  was  an  executory  devise  to  her  in  default 
of  appointment,  which  had  taken  effect : — Held, 
(1.)  that  under  A.  B.'s  will  his  trustees  took  an 
estate  of  inheritance  in  quasi  fee  simple;  (2.) 
that  C.  D.'s  will  operated  as  an  exercise  by  her 
of  her  power  of  appointment ;  and  (3.)  that  the 
legal  estate  in  the  copyholds  remained  vested  in 
the  surviving  trustee  of  A.  B.*s  will,  and  the  title 
thereto  must  be  deduced  accordingly.  In  re 
Townsend's  Contract  _  _  _  716 
6.    Satisfaction — Debt  payable  by  Tes- 

tator within  three  months  of  Death — Legacy  to 
Creditor  of  greater  Amount — No  Time  fixed  for 
Payment  of  Legacy.]  A  legacy  of  £400,  as  to 
which  no  time  of  payment  was  fixed  by  the 
testator: — Held,  not  to  be  in  satisfaction  of  a 
debt  of  £300  payable  to  the  legatee  by  the  tes- 
tator within  three  months  of  his  death. — In  re 
Dowse  (50  L.  J.  (Oh.)  285)  followed.  In  re 
Hoblock.    Calham  v.  Smith       -        -  616 

 Gift  to  charity— Mortmain    -        -  422 

See  Charity.  4. 
 Legacy  to  infant — Maintenance — Incorpora- 
tion of  section  of  Conveyancing  Act  101 
See  Infant. 

WINDING-UP. 

See  Cases  under  Company. 

 Proof  of  debt — Estoppel  of  liquidator  by 

previous  judgment  -  -  -  37 
See  Estoppel. 

WORDS — "  Appropriate  and  in  use  "       -  627 

See  Lands  Clauses  Act. 
 "Representatives"      -        -        -  573 

See  Principal  and  Surety. 


Vol.  L  1895. 


3  L 


LONDON : 

PRINTED  8Y  WILLIAM  CLOWES  AND  SONS,  LrMttE© 

ST4KF0K]>  SXSEEX  ▲ND  CHABINa  CSOSS. 


I 


Law  Reports.  Chancery 

Repts  Division 

^; 


PLEASE  DO  NOT  REMOVE 
CARDS  OR  SLIPS  FROM  THIS  POCKET 


UNIVERSITY  OF  TORONTO  LIBRARY 


